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WSntlCT  OF  80UTH-CMI0UNA. 

BE  tr  REMEMBERED,  that,  on  the  ninth  of  October,  Jinru  Do* 
fidm^  one  thousand  eight  hundred  aod  twenty  two,  and  in  the  for« 
tj-seventh  year  of  the  Independence  of  the  United  Statea  of  America, 
pATiB  jAint  McCoRD,  Esq.  deposited  in  this  office,  the  title  of  a  Book, 
the  right  whereof  he  claims  as  proprietor,  in  the  words  foHowing,  to 
wit: 

<<  Reports  of  Cases^  determined  in  the  Constitutional  Court  of  South- 
CtroUin,  by  D.  J.  McCokd,  a  member  of  the  Columbia  Bar.  Vol.  I. 
being  a  continuation  of  Nott  &  McCobo's  Reports." 

Tir  cosToaxiTT  to  the  Act  of  Congfreas  of  the  United  States,  entitled 
**  An  Act  for  the  encouragement  of  Learning,  by  securing  the  copiei 
^yf  Maps,  Charts  and  Books,  to  ^he  authors  and  proprietors  of  such 
copies,  during  the  time's  therein  mentioned,*'  and  alsq  an  Act,  entitled 
<*  An  Act,  supplementary  to  An  Act,  entitled  *  An  Act  for  the  en^ 
touragement  of  Learning,  hy  securing  the  copies  of  Maps,  Charts  and 
Books  to  the  authors  and  proprietors  of  such  copies  during  the  times 
therein  mentioned,^  and  extending  the  benefits  thereof  to  the  Arts  of 
4tMrittogi  engtaTing  and  etching  historical  and  other  prints." 

♦      JAMES  JERVEY,  DUU  Clk.  S.C.D. 
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ADVERTISEMENT. 


IT  is  expected  that  the  indalgence  oftiie  profession  will 
charge  the  errors,  that  may  be  found  in  this  volume,  to  the  iU 
health  of  the  Reporter  during  most  of  the  time  of  its  prepare* 
tion  and  printing.  Indeed  some  parts  of  his  labours  were 
performed  in  bed.  In  a  climate  like  ours,  the  confinement 
and  attention  fiecessarj  for  the  execution  of  any  >rork  of  the 
kind,  when  added  as  an  adjunct  to  other  duties,  is  most  sure  to 
induce  disease.  Were  one  to  report  for  the  Court  of  Chan* 
eery  as  well  as  the  Lair  Court,  he  would  find  it  quite  as  much 
as  would  be  compatible  with  his  health.  The  time  necessarj^ 
to  conduct  the  publication  of  reports,  is  so  much  taken  from  a 
lawyers  profession,  and  will,  as  a  matter  of  course,  injure  it 
By  the  arrangements,  under  which  at  present  the  work  is  pub» 
lished,  itis  impossible  that  the  reporter  can  be  remunerated 
for  his  labours.  These  labours  are  certainly  more  arduous  than 
those  attached  to  any  office  in  the  stat^i  as  they  are  not  to  be 
performed  by  deputies.  The  present  volume  concludes  with 
tfie  last  sitting  of  the  Constitutional  Court  at  Columbia-— ^aj 
1822.  The  Charleston  term  of  January  18^2,  has  been  una* 
voidably  oniitted.  Applications  were  made  to  the  Clerk  of  the 
Court  in  Charleston  for  copies  of  the  opinions  of  the  judges  df 
that  term,  but  they  were  never  received  until  the  day  that  the 
volume  was  completed.  As  we  could  not  procure  that  term 
of  Charleston,  we  inserte4  the  next  Columbia  term.  In  most 
instances  the  names  of  the  gentlemen  who  argued  the  Charles* 
ton  cases  have  been  omitted.  '  We  also  made  applications  for 
tJiem  ;  but  did  not  procure  them  until  it  was  too  late.  ' 


JUDGES 

OF  THE 

CfiNSni^mONAL  C0U1IT 

OP 

SOrTH-CAROLINA^ 

DURING  THB  TIME  OF  THIS  ymjmB, 


^^^^^^^^^^^^^^^^T^^^^^^^^ 


Hw*  ELIHU  H.  BAY,  (Semar  Jhsocia$e.) 

Hon,  ABRAHAM  NOTT. 

Hon.  CHARLBS  J.  COLCOGK. 

Hon.  RICHARD  GANTT. 

Hon.  DAVID  JOHNiSON, 

Hon.  JOHN  S.  RICHARDSON. 

Hon.  DANIEL  ELLIOTT  HUGER 

ROBERT  Y.  HAYNE,  Esq. 
SQIdCTTOMS. 

JOSIAH  J.  EVANS,  Esq,  (J^Tartkem  CircuiLX 
JAMES  L.  PETIGRU,  ^sq,  (SouOi-Easti^Kn.  Ciromk}^ 
CALEB  CLARK,  Esq.  (MddU  C'ircifft; 
WARREN  R.  DAVIS,  Esq,  (JFestem  Circuit) 
JOHN  S.  JETER,  Esq.  (a.)  (Sjputhem  CircuU.) 

fa, J  Elected  7tb.  December,  1820. 
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Hexiiy  Bowie  &  Sons,  vs.  Thomas  Napier  &  Co.. 

A  Factor  can  not  pledge  the  goods  of  his  principal  for  his  o*vn  debt.— 
But  it  is  equally  clear,  that  when  a  Consignee  acts  within  the  scope 
of  his  authority,  and  employs  a  sub-agent  to  carry  that  autliority  into 
execution,  as  by  selling  goods  consigned  to  him,  or  doing  an}  othef 
act  within  that  authority,  that  aiich  sub-ageht  has  a  lien  on  the  goods 
upon  which  he  lias  made  advances  for  the  purposes  of  a  sale. 

XHIS  case  was  tried  in  the  City  Court,  before  the  Re- 
corder, and  was  brought  up  on  appeal  from  his  decision. 
The  facts  as  stated  in  his  report,  are  as  follows  : 

The  plaintiffs,  residents  of  Paisley,  in  Scotland,  con- 
signed some  packages  of  goods  to  Mr.  JVa/ter  McCoul^  in 
Charleston,  for  the  purpose  of  sale ;  Mr.  Jl/cCow/beinga 
merchant  who  both  impoited  on  his  own  account,  and  sold 
goods  on  account  of  others.  In  March,  1818,  McCoul 
deposited  with  the  defendants,  who  were  vendue-mastcrs, 
certain  merchandise,  belonging  to  himst-lf,  also,  the  mer* 
chandise  consigned  to  him  by  the  plaintiffs,  with  direc- 
tions to  £cll  as  opportunities  offered.   The  defendants,  upon 
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the  receipt  of  these  goods,  became  securities  for  the  dudes 
upon  them,  which  they  have  since  paid,  and  made  to  Mr, 
J!/c  Cow/ large  advances  upon  them,  generally.  Forwher/ 
they  were  delivered,  no  distinction  was  made  between 
those  parts  which  were  the  property  of  the  plaintiffs,  and 
those  that  were  the  property  of  the  consignee.  The  de- 
fendants believed  the  whole  to  have  been  the  property  of 
McCouL  In  which  belief,  they  were  confirmed  by  the  de- 
livery of  the  bill  of  lading,  of  which  the  following  is  a 
copy.  "Paisley,  12th  December,  1817,  consigned  Mr. 
Walter  McCoul^  per  the  Betsy,  Thomas  Taylor,  from  Lon- 
don for  Charleston,  under  full  insurance  by,  Henry  Bowie 
&?  Sons.  (Maked)  W.  M :"  Then  followed  a  description 
of  the  packages. 

On  the  18th  of  February,  1819,  the  plaintiffs,  by  their 
agent  in  Charleston,  demanded  from  the  defendants  the 
proceeds  of  such  of  the  goods  specified  in  the  above  bill  of 
lading,  as  fiad  been  sold,  and  the  restoration  of  such  of 
them  as  had  not  been  sold.  This  was  the  first  intimation 
given  to  the  defendants,  that  the  plaintiffs  claimed  the 
goods.  This  notice  was  given  after  the  sale  of  that  part  of 
the  merchandise,  for  the  recovery  of  the  proceeds  of  which, 
the  first  action  was  brought. 

The  defendants  refusing  to  comply  with  the  demand  of 
the  plaintiffs,  these  suits  were  instituted  to  recover  the 
money  arising  from  the  goods  which  had  been  sold,  and  the 
return  of  those  which  remained  unsold  with  the  defendants. 

It  was  admitted  that  the  plaintiffs  were,  in  fact,  the  own* 
cfs  of  the  goods  mentioned  in  the  foregoing  bill  of  lading ; 
but  the  defendants  were  ignorant  of  it,  until  the  time  of 
the  demand  made  upon  them.  Such  of  the  goods  of  the 
plaintiffs  as  were  unsold  at  the  date  of  the  receipt  of  the 
notice,  were  afterwards  disposed  of  by  the  defendants ; 
and  upon  debiting  the  consignee  with  the  amount  of  duties 
paid,  and  of  advances  made^  and  crediting  him  with  the 
total  proceeds  of  the  sales,  a  balance  would  still  be  due  by 
the  consignee,  which  had  never  been  paid.  It  was  proved 
that  it  was  the  custom  for  merchants  in  this  state  to  obtain 
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advances  on  goods  consigned  to  them  by  foreign  mer- 
chants for  sale,  by  depositing  them  with  an  auctioneer, 
-who,  when  he  sold,  reimbursed  himself  for  his  advances* 

The  counsel  for  the  plaintiffs  contended  that  they  were 
entitled  to  recover, 

1st.  Because  the  consignee  having  only  authority  to  sell^ 
could  not  pledge  ;  and  that  the  fact  of  the  ownership  be* 
iDg  unknown  to  the  defendants  made  no  difference. 

Sd.  Because  the  law  being  fixed,  no  custom  could  be 
set  up  against  it ;  and  if  such  a  custom  could  be  pleaded, 
it  could  not  b^  maintained ;  as  it  \^as  unreasonable  and 
unjust. 

3d.  That  admitting  such  custom  to  be  reasonable  and 
just,  to  be  available,  it  must  be  shewn  to  have  existed  pre* 
viously  to  the  Act  of  the  Legislature  of  1712,  fl  JSrev^ 
Dig,  136.  Grimiej  P.  L.  99,  J  making  the  English  comi* 
xnon  law  of  force  in  this  state.  The  counsel  further  con* 
tended  that  the  defendants  had  no  lien  even  for  the  duties 
paid  to  the  custom-house  ;  as  the  plaintiffs  had  made  their 
demand  within  a  year,  before  the  expiration  of  which  pe- 
riod, upon  a  re-exportation  of  the  goods,  they  would  have 
been  entitled  to  the  drawback.  In  support  of  his  first  po^i* 
tion,  the  counsel  quoted  1  Com.  Con.  236-7.  1  Livermore^ 
129, 141.  1st  Maule  &?  .Sel.  140,  lb.  484.  2  Maule  £sr 
SeL  298.  2  Mass.  T.  R.  398.  Fan  Amringe  vs.  PeO'^ 
body^  1  Mason  R.  440.  Newsom  vs.  Thornton^  et.  aL 
6  Easfs  R.  17,  25.  McCombie  vs.  Davies,  lb.  538.  7 
Easfs  R.  5.  S.  C.  In  support  of  the  second  position, 
2  JohnsoT^s  Rep.  335. 

The  counsel  for  the  defendants  admitted  the  law  of  En- 
gland  to  be,  that  a  factor  directed  to  sell,  could  not  pledge 
the  goods  of  his  principal ;  but  said, 

1st.  That  the  law,  even  in  England,  was  not  without 
exceptions. 

2d.  That  there  was  a  difference  in  this  case,  as  the  goods: 
were  placed  with  the  defendants  for  sale,  which  authorized 
them  to  retain ;  and 

3d.  That  commercial  usage  is  the  law  of  the  country  ifi 
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ivhich  it  prevails,  and  is  loundcci  upon  the  jus  gentium>. 
not  the  municipal  law  of  any  nation.  That  by  iht-  Act  of 
Assembly  of  ITIS^  the  customs  and  usages  of  this  state 
are  unaffected  by  the  common  law  ol  £ngland  ;  and  that 
a  lien  in  this  case  had  been  fully  proved  to  exist,  by  cus- 
tom. He  also  contended,  that  in  any  event,  the  money  re- 
ceivi'd  by  the  defendants,  before  the  notice  of  the  plaintiffs 
claim,  could  not  be  recovered  by  them,  as  it  had  been  re- 
gularly passed  in  account  with  the  consignee.  To  sustain 
his  first  position,  the  counsel  rejicd  upon  Collins  vs,  Mar- 
tin^ 1  Bos.  &f  PvL  G48.  7  Term  Rep.  35a.  Pidtney  vs. 
Kh^mcr^  3  Esp.  R.  182.  3.  268.  2  Bell  Com.  7G,  79f 
80, 319.  Pardessu^  42G.  For  his  second  position,  he  re- 
lied upon  the  facts  as  proved,  and  the  cases  of  George  vs, 
Claggett^  7  Term.  Rep.  35Sy  and  notes.  Pultney  vs.  Key- 
mer^  3  Esp.  R.  182.  lb.  268.  In  support  of  his  third 
position,  the  (counsel  quoted  tst  MarshaW.s  Ins.  19,  and 
the  Act  of  the  Legislature,  passed  in  1712. 

The  Reporder  conceived  that  the  plaintiffs  ought  not  to 
recover,  and  a  verdict  was  found  for  the  defendants. 

A  motion  was  now  made  for  a  new  trial,  on  the  fojlow- 
xng  grounds : 

1st.  Because  by  a  settled  rule  of  the  commercial  law, 
adopted  in  this  state,  a  factor  or  consignee  cannot  pledge 
th?  goods  of  his  principal  for  his  own  debt. 

2d.  Because  no  evidence  of  mercantile  usage  in  thi$ 
state  can  be  received  to  contradict  a  setded  rule  of  the 
commercial  law. 

3d*  Because  the  charge  of  his  honor  the  Recorder,  it 
was  respectfully  contended,  was  contrary  to  law  in  the 
foregoing  particulars. 

Mr.  Justice  Cbic^c«  delivered  the  opinion  of  the  Court. 

.As  to  the  first  ground,  the  Court  are  unanimously  of 
opinion  that  a  factor  cannot  pledge  the  goods  of  his  princi- 
pal for  his  own  debt ;  and  although  it  should  be  consider- 
ed as  a  hard  rult,  and  sometimes  producing  the  most  inju- 
fious  effects  on  persons  acting  under  the  purcsf  mo^iy^e^ 
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jrct,  the  long  train  or  decisions  put  it  out  of  the  power  of 
the  court  to  question  tht-  doctrine.  As  the  Judges  of  En- 
gLind  say,  \i  is  vain  for  us  now  to  sptrcuiate  on  the  sul)jt  ct. 
The  autiiotitits  refered  to  by  the  counsel,  ar.  recc^gnis- 
ed  as  law  bv  the  Court.  But  if  is  tquallv  clear  from  the 
cases,  that  when  a  consignee  acts  within  the  scope  of  hin 
aatiiority«  and  employs  a  sub-agent  to  carry  that  authority 
into  execution^  as  by  selling  goods  consigned  to.  him,  or 
doing  any  other  act  within  that  authority,  that  such  sub- 
agent  has  a  lien  on  the  goods,  on  which,  he  has  made  ad-^ 
vances  for  the  purposes  of  a  sale.  f7  Term.  i?.  255.. 
George  vs.  Ciaggctt^  3  Espinassc^  182,  268.  4  Camp.  60, 
349.J 

In  the  case  of  Martini  vs.  Coles  and  othcKS^  ("X  Maulc  t ' 
Sebvyn^  p.  147,^  Lord  Ellenhorottgh  says,  <*  the  defer, 
dants  therefore  received  the  goods  in  order  to  sell  them» 
mrhich  makes  the  only  distinction  between  this  and  the  for- 
mer case,  viz  :  That  here  the  possession  of  the  defendantr. 
w^as  iegal  in  the  first  instance.  T'he  defendants  then  be- 
ing authorized  to  sell  the  goods,  if  they  had  advanced  mo- 
ney for  any  purposes  connected  with  the  sale,  and  for 
which  brokers,  in  the  oidinary  course  of  disposing  of 
goods,  are  accustomed  to  advance,  they  would  have  had  a 
lien  in  respect  of  sucii  advances ;  but  no  claim  of  that  sort 
is  advanced.." 

The  question  then  is,  whether  this  wa^  a  pledge  for  a 
pre-cxistfng  debt,  or  one  contracted  at  the  time  of  the  con- 
signment ;  or  whether  the  money  was  not  advanced  in  the 
usual  mode  of  business,  and  for  the  purposes  of  efFectin<r 
a  sale  ?     In  the  first  place,  I  think  there  is  such  a  marked 
difterence  between  a  pledge  and  a  deposite  for  sale,  that  it 
v<^ould  seem  astonishing  they  should  ever  be  confounded. 
yby  a  pledge,  we  understand  not  only  a  thing  that  may  be 
/  redeemed,  but  generally  one  that  is  intended  to  be  redcem- 
'    cd.     Now,  when  goods  are  deposited  with  orders  to  ^qV\^ 
such  an  idea  as  that  of  redemption  can  never  enter  the> 
miT\d;  for  the  agent  with  whom  they  are  deposited,  nfiay, 
In  the  shortest  space  of  time,  alienate  the  right ;  and  if  he 
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be  engaged  in  much  business,  and  the  articles   saieable,^ 
often  times  does  so.     But  it  is  said  the  authority  to  retain 
in  England  for  advances  made,  is  confined  only  to  bro-^ 
kers.  whose  business  is  generally  understood  to  be  to  cf« 
feet  sales,  and  who  are  legally  authorized  agents.      If  the 
principle  be  admitted  because  such  agents  in  £ngland  are 
necessary,  and  are  in  consequence  of  their  duties  often 
times  obliged  to  advance  uioney,  I  would  ask,  why  not 
under  the  same  necessity,  the  same  consequepce  with  us  ^ 
W-L-  are  a  corpmercial  people  to  a  certain  extent*      A  con- 
signee may  require  the  aid  of  a  sub-agent  here  as  well  as 
in  England,  and  why  not  that  sub-agent  be  allowed  here 
to  retain  for  his  advances  made   in  the  way  of  his  busi* 
ness  as  Well  as  in  England.     He  performs  the  same  duties, 
although  perhaps  not  in   the  same  mapner ;  be  stand-s  in 
the  same  relation  to  his  principal  in  other  respects,  why 
not  in  the  most  important  one  ?     The  answer  is, — because 
he  is  called  vendue-master,  and  not  broker*     In  this  coun- 
try, nothing  is  more  common  than  for  the  same  man  to 
act  in  different  characters  :  and  rather  than  sacrifice  prin- 
^  ciple  to  a  name,  we  will  call  him  a  broker.     He  is  licensed 
by  the  public,  and  entersJu^p  bond  and  security.     His  bu- 
siness is  as  well  known  here  aV^liat  of  any  broker  in  £n<- 
gland,  and  it  is  the  same*  ^  •^-_ 

As  it  appears  to  the  Court  that  the  defendants  cam^  le- 
gaily  into  the  possession  of  the  goods  without,  any  know- 
ledge of  any  other  claimant  than  the  consignee  ;— ^that  they 
were  deposited  bona  fide  for  sale,  that  they  advanced,  ae 
was  usual,  money  on  these  goods,  by  paying  the  (Juties 
and  a  price  to  the  consignee,  McCoul^  they  are  of  opJn'ion 
that  the  motion  should  be  discharged. 

Justices  Gantt^  ffuger^  and  Jokmon^  concurred* 

"  for  the  motion.  \ 

KinsCn  contrsi  \ 

\ 
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LovEL  &  Paine  vs,  I.  B.  Whitridge. 

])ebts  to  be  set-ofTmust  be  in  mutual  rights ;  and  an  individual  demand 
can  not  be  pleaded  in  discount  of  a  demand  due  to  a  parti.e*«hip, 
unless  it  can  be  abewn  that  an  agreement  or  understanding  T'X.;»ied 
between  tbe  paitiest  that  such  a  private  demand  should  be  received 
in  discount. 


T: 


RIED  before  the  Gity  Court  of  Charleston,  Septem- 
ber Term,  1820. 

The  question  in  this  case  was,  whether  an  account  due 
by  PcdnCy  one  of  the  partners,  to  the  defendant,  could  be 
ise^'Off  against  the  debt,  due  by  the  defendant  to  the  plain* 
tiffs  f 

The  book-keeper  of  the  plaintiffs  proved  that  the  entries 
were  made  in  the  usual  manner  ;  that  according  to  them^ 
the  defendant  appeared  to  be  the  debtor  of  the  firm.  Some 
of  the  articles  were  furnished  under  written  orders,  drawn 
by  the  defendant  u^son  Paine ^  and  some  without  such  or- 
ders ;  that  whether  the  goods  were  sent  with  or  without 
orders,  the  entries  were  the  same ;  and  that  it  was  notorious 
that  the  plaintiffs  were  partners  at  the  time  when  these 
goods  were  purchased.  Their  names  were  over  the  door 
of  the  store  ;  and  the  defendant  himself  was  frequently  in 
the  house,  and  upon  entering  it,  could  not  avoid  seeing 
the  names  over  the  door. 

Both  of  the  plaintiffs  were  then  examined. 

Mr.  i%[in<*&aid,  that  in  1816  or  1817,  he  madeahagree- 
oaent  with  the  defendant,  under  which,  the  defendant  was 
to  get  from  him  such  articles  as  he  wanted :  that  the  wit- 
ness mentioned  it  to  his  partner  Lovely  who  said  nothing 
in  reply.  Under  this  agreement  the  defendant  was  to  take 
•ut  of  the  store  a  sufficiency  of  articles  to  satisfy  a  private 
debt  due  by  the  witness  to  the  defendant:  that  in  the 
books  of  Lovel  &P  Paine^  the  things  taken  by  the  defendant 
were  not  carried  to  the  individual  account  of  the  witness. 
Lovely  he  said,  was  present  when  some  of  the  articles  were 
delivered  to  the  defendant  under  orders  drawn  bv  him 
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upon  the  witness.  Lovel  iwv.  r  baid  that  the  dcfendau^ 
:ihould  be  discharged  from  his  liability  tb  the  firfti.  The 
defendant  was  debited  in  the  books  like  any  other  person 
purchasing  from  the  partnership.  The  articles  purchased 
by  the  defendant  were  the  property  of  Lovel  &f  Pahie, — 
The  defendant  knew  of  the  partrtership,  and  that  the  goodti 
came  out  of  their  store.  He  sind  that  the  partnership  wa> 
dissolved,  and  the  collection  of  the  debts  due  to  it  was  ex- 
clusively with  LcvcL 

Mr.  Lovel  said,  that  he  knew  that  the  defendant  was  a 
creditor  of  Paine :  that  for  the  ariiclcs  purchased  !)y  the 
defendant,  he  Considered  him  exclusively  responsible  ;  and 
that  Paine  never  saiJ  he  would  be  answerable  for  the  de- 
fendant's payment.  If  Pa//7<?had  been  considered  answei-* 
able,  he  would  have  been  charged  as^  being  so  in  the  books, 
which  had  not  been  done.  Things  had  been  delivered 
out  of  the  store  frequently,  under  orders  drawn  upon 
Paine  alone,  and  under  orders  drawn  upon  the  witness 
alone  ;  and  if  he  had  regarded  himself  as  individually  re- 
^jponsible  under  any  orders  drawn  upon  himself,  he  should 
have  charged  himself  in  the  books,  and  so  ought  Mr. 
Pahie  to  have  acted,  if  he  thought  himself  bound  for  thd 
payment  of  defendant's  debt.  The  witness  did  not  permit 
the  defendant  to  take  the  articles  upon  the  credit  of  Paine^ 
but  upon  his  own  credit,  as  he  regarded  the  defendant  to 
be  perfectly  solvent,  and  would  have  trusted  him  to  a  much 
larger  amount :  that  if  his  opinion  of  the  defendant  had 
been  different,  the  witness  would  not  have  sent  him  the 
goods.  The  witness  had,  in  other  instances,  refused  to 
send  goods  under  orders  drawn  upon  Paine*  He  recol- 
lected particularly  the  case  of  Or  ran  Byrd^  and  the  reason 
for  that  refusal  was,  that  he  did  not  think  Byrd  could  be 
trusted  with  safety.  Tlie  partnership  between  Paine  and 
ihe  witness  was  dissolved,  and  Paine  was  indebted  to  the 
tirm  upwards  of  S  SfiOO, 

His  Honor  observed  to  the  jury,  that  under  the  discount 
law,  debts  to  be  set  off  must  be  in  mutual  rights  ;  that  an 
individual  demand  could  not  be  pleaded  in  discount  again^tt 
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a  demand  due  to  a  partnership,  unless  it  could  he  shewn 
that  an  agreement  or  understanding  existed  between  the 
parties,  that  such  a  private  demand  should  be  received 
in  discount ;  and  that  as  such  proof  had  not  been  exhibited 
in  this  case,  he  thought  the  plaintiffs  entitled  to  a  verdict. 

The  jury  found  a  verdict  tor  the  plaintiffs,  rejecting  the 
discount. 

The  particulars  of  the  discount  were  hot  gone  into ;  it 
being  agreed  by  the  counsel  6n  both  sides  to  submit  to  the 
Court  the  question  of  law  arising  tinder  it;  A  notice  that 
a  new  trial  would  be  moved  for  was'  served  upon  the 
Court.     The  grounds  are  included. 

Mr.  Jvistice  Colcock  delivered  the  opinion  of  the  Court* 

In  this  case,  the  Court  concur  with  the  Recorder  in  the 
view  which  he  has  taken  of  the  law,  and  are  also  of  opin- 
ion that  there  was  no  evidence  to  take  the  case  out  of  the 
operation  of  the  principles  laid  down  by  him.  There  was 
no  agreement  on  the  part  of  Lovely  that  the  debt  of  Paine 
should  be  paid  out  of  the  co-partnership  funds.  Nor  in- 
deed w^as  any  such  evidence  as  ought  to  be  relied  on,  of- 
fered to  shew  that  Paine  himself  intended  it ;  for  if  so,  he 
certainly  ought  to  have  debited  himself  with  the  goods  de- 
livered the  defendant.  As  to  the  orders  being  drawn  on  one 
of  the  co-partners,  it  cannot  benefit  the  defendant,  for  this 
is  very  common;  and  it  h  clear  he  knew  he  was  receiving 
the  goods  of  the  co-partnership.  It  may  be  his  misfor- 
tune to  have  misplaced  his  confidence,  but  the  Court  caa 
tiot  depart  from  the  established  rules  of  law  to  afford  him 
relief.    The  motion  is  discharged. 

Justices  Johnson  and  Huger^  concurred. 


Mr.  Justice  Gantt^  dissented. 
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Elisha  Walling  vs,  Wm.  Jennings. 

A  defendftnt  imprisoned  under  an  execiuion  in  a  case  of  slander,  is  enti< 
tied  to  the  benefit  of  the  insolvent  debtors  act. 

xHE  defendant  had  been  arrested  on  an  execution,  and 
applied  for  the  benefit  of  the  insolvent  debtors  act,  Thisr 
was  opposed  by  the  plnintifF,  on  the  ground  that  as  the  de- 
fendant was  imprisoned  in  a  iase  of  slander,  he  was  inclu-^ 
ded  in  the  exceptions  contained  in  the  eighth  clause  of  the 
act,  which'is  as  follows  : 

"  Provided,  that  no  person  or  persons  shall  be  entitled 
**  to  the  benefit  of  this  act,  who  shall  be  sued,  impleaded, 
^^'or  arrested  for  damages  recovered  in  any  action  for  wilful 
"  maihem,  or  wilful  and  malicious  trespasa^faj  or  for  dam- 
**  ages  recovered  in  any  action  for  voluntary  and  permissive 
"  waste,  or  for  damages  done  to  the  freehold."  ^2  Brev» 
Dig>  153.  Grimke^  P*  L.  251.  J  The  plaintiffs  counsel  con* 
tended  that  the  action  of  slander  was  an  action  of  trespass ; 
that  when  a  plaintiff  recovered,  it  was  of  course  proved  to 
be  wilful  and  malicious  ;  and  consequently  this  was  a  case 
comprehended  within  the  very  words  of  the  act.  He  ur- 
ged that  the  injury  done  to  character  by  the  slanderer  was 
often  times  greater  than  that  of  maihem,  or  injuries  to  the 
freehold,  and  that  it  should  therefore  be  inferred  that  the 
Legislature  might  as  well  mean  to  curb  the  tongue  of  the 
licentious  slanderer  by  perpetual  imprisonment  as  to  re- 
strain those  act^  of  violence  done  to  the  person  or  proper* 
ty  of  a  citizen,  which  are  clearly  designated  in  the  clause. 

The  presiding  Judge  watf  of  opinion,  that  he  was  enti- 
tled to  the  benefit  of  the  act,  and  he  was  discharged.  A 
motion  was  now  made  to  reverse  .the  decision,  as  being 
contrary  to  law ;  and  also  that  the  plaintiff  should  be  per- 
mitted to  retake  the  defendant  under  the  said  execution. 


Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 
One  of  the  best  established  rules  in  the  construction,  of 
statutes  is,  that  where  the  Legislature  use  technical  Ian- 
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guage,  that  the  techait  al  meaning  shall  be  applied.  Now 
I  take  it,  that  the  word  trespass  is  technical,  and  so  consi- 
deredy  will  lead  us  to  the  obvious  meaning  of  the  Legisla^ 
ture.  In  all  the  elementary  writers,  and  those  who  treat 
of  the  forms  of  actions,  there  is  a  clear  and  manifest  dis*' 
tiDCtlon.  between  trespass  and  case.  In  treating  of  person* 
al  actions,  the  first  grand  division  made  by  Mr.  Chitty  is 
into  those  which  arise  ex  contractu^  and  those  which  arise 
ex  delicto.  In  speaking  of  the  latter,  he  says,  personal 
actions  in  form  ex  delicto^  and  which  are  principally 
for  the  redress  of  wrongs  unconnected  with  contract  arc, 
Case,  Trover,  Detinue,  Replevin,  and  Trespass  vt  et 
armis:  and  (in -the  same  page,)  injuries,  ex  delicto^  are 
in  legal  consideration  committed  with  force ;  as  assaults 
and  batteries,  &c.  or  without  force,  as  slander,  &c.  They 
are  also  immediate  and  direct,  or  mediate  and  conse- 
quential. 

It  is  frequently  difficult  to  determine  when  the  injury  is 
to  be  considered  forcible  or  not,  and  when  immediate  or 
consequential,  and  therefore  whether  trespass  or  case  is  the 
proper  remedy  ft  Chit.  P.  122-3,  Day^s  edi.J  Here  he 
makes  a  clear  distinction  between  the  actions  of  Trespass 
and  Case ;  and  in  treating  on  the  action  of  slander,  he 
places  it  under  the  head  of  actions  on  the  case.  But  fur* 
ther.  Trespass,  says  Finch^  supposes  a  wrong  to  be  done 
with  force.  Trespasses  against  a  man's  property  may'be 
committed  in  divers  ways ;  as  against  his  wife,  children, 
&CC.  and  against  his  land,  by  carrying  away  deeds,  cutting 
trees,  spoiling  grass,  &c.  Finch^  198,  201.  Roll.  Abridg^, 
542,  in  a  statute  where  even  the  word  Trespass  is  used, 
unconnected  with  any  other  words,  it  implies  an  inju- 
ry to  the  person  or  estate.  But  if  this  technical  distinc- 
tion is  not  sufficiently  clear  to  shew  that  the  Legislature 
meant  to  exclude  from  the  benefit  of  the  act  only  such  as 
did  commit  acts  of  violence  on  the  person  or  property  wil* 
fully  and  maliciously,  it  is  obvious  from  the  other  class  of 
cases  embraced  in  the  clause.  The  first  is  maihem,  a 
word  purely  technical,  and.  which  means  any  injury  to  the 
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person  which  would  n^nfler  one  less  able  to  protect  or  de- 
fend himself.  This  is  the  highest  ofllence  known  in  law 
against  the  person.  The  third  is  voluntary  and  permis- 
sive waste,  an  injury  to  the  property ;  and  the  fourth,  dam- 
ages  to  the  freehold,  generally,  which  of  course  is  of  the 
s;ame  character.  This  association  points  to  the  meaning 
of  the  Legislature,  and  plainly  shews  that  they  meant  to 
exclude  from  the  humane  provisions  of  this  act  only  th(>se 
who,  instigated  by  malice,  wiliuUy  committed  such  acts 
against  the  person  and  property  of  the  citizens,  as  would 
be  most  highly  ipjurioua  and  lasting  in  their  effects.  But 
what  in  my  mind  is  conclusive  on  -the  subject  is  this,  that 
if  the  construction  contended  for  by  the  plaintiffs  should 
prevail,  that  the  object  of  the  law  >vou]d  be  almost  entirely 
defeated.  For  if  slander  can  be  embraced  under  the  terms, 
so  n^ay  all  torts  ;  and  should  this  be  deiiied,  I  ask  for  the 
distinction  ?  None  I  think  can  be  pointt  d  out,  for  they 
are  in  one  sepse  actions  of  trespass.  This  is  a  remedial 
law,  and  in  favor  of  liberty.  Its  general  provisions  should 
therefore  be  liberally  construed,  and  its  exceptions  confin- 
ed within  the  narrowest  bounds. 

The  motion  is  discharged. 

Justices  Nott^  Johnfion  and  Huger^  concurred, 

Mr.  Justice  Gantt^  dissented. 

("a, J  By  the  tenns  **  •wilfid  and  maHdout  tre»pa98,**  the  Leg^islature 
seem  clearly  to  have  meant  what  is  called,  **  malicious  mi&ohier'  in  the 
Sta.  23  and  33»  Car.  2,  ch.  7,  (Grimke,  P.  L.  80.  2  BrcYard  Dig.  36» 
art.  9.  R. 


J.  Van  Holten  vs.  Lewis  &  Pepook. 

The  Court,  at  its  discretioo,  may  grant  a  motion  to  plead  double  at  any 
time,  so  as  not  to  operate  a  surprise  on  the  plaintifT;  and  the  plea  of 
non-demaetf  and  ^  no  rent  in  arrear^**  may  be  pleaded  together. 


T 


HIED  before  Mr.  Justice  Richardson. 
The  brief  stated  in  this  case,  that  this  was  an  action  of 
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replevin,  and  that  the  defendant  had  avo^yed  for  rent  in 
jorear.  The  plainciiF  pleaded  ^  no  rent  in  arrear,'^  and  is 
3ue  was  joined  thereon.  At  the  moment  when  the  defen- 
dant offered  to  go  to  .trial,  the  plaintiffs' counsel  moved  for 
leave  to  substitute  the  plea  of  ^^  no 'demise"  in  place  of  his 
former  plea,  or  for  leave  to  plead  ^  no  demise"  in  addition 
to  his  former  plea,  which  was  granted, 

A  motion  was  now  made  to  set  aside  the  order  in  this 
case,  on  the  gruiinds, 

1st.  That  the  Court  erred  in  granting  the  motion  in  the 
altemati\'e« 

2nd.  That  the  Court  erred  in  granting  a  motion  to  sub- 
stitute a  good  plea  for  a  bad  one,  and  thereby  changing  the 
issne. 

3d.  That  the  plea  of  "no  rent  in  arrear,"  and  "  no  de- 
mise,^' are  inconsistent. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  counsel  seemed  to  rely  most  strongly  on  the  situa  • 
lion  of  the  parties,  that  this  was  the  third  Court,  and 
the  defendant  ready  for  trial.  Upon  looking  into  the  mi- 
nutes of  the  Court,  it  appears  that  this  motion  was  granted 
on  the  last  day  of  the  Court,  on  which  no  issues  are  tried. 
There  was  therefore  no  improper  exercise  of  that  discre- 
Uon  with  which  the  Court  is  unquestionably  vested.  This 
was  in  effect  no  more  than  a  motion  to  plead  double,  which 
may  be  granted  at  any  time  so  as  not  to  operate  as  a  surprise 
on  the  plaintiff.  And  here  it  was  granted  on  the  last  day 
of  one  sitting,  and  the  plaintiff  of  course  would  have  time 
enough  to  reply  and  procure  testimony,  if  any  were  neces- 
sary, before  the  sitting  of  the  next  Court.  As  to  the  in- 
consistency of  the  pleas,  it  is  not  greater  than  many  which 
are  daily  admitted.  For  instance,  in  debt  on  bond,  non 
est  factum^  and  payment ;  and  these  are  very  common, 

Tlie  motion  is  dismissed. 

Justices  Nottf  Ganttj  Johnson  and  Hugery  concurred. 
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Hardt  Penters  vs.  James  England  and  Jane  En- 
gland, his  Wife. 

tn  an  action  of  slander,  for  ^ords  spoken  by  the  husband,  words  spoken 
b>  the  wife  can  not  be  joined ;  and  it  is  a  subject  for  arrest  of  judg- 
ment if  the  wife  be  joined  fur  words  spoken  by  the  husband  alone. 

X  RIED  before  Mr.  Justice  Colcock, 

This  was  an  action  of  shindcT.  The  declaration  charged 
in  the  three  first  counts,  certain  slanderous  words  spoken 
by  the  wife  of  the  defendant  against  the  plaintiff,  and  in 
other  counts,  certain  slanderous  words  spoken  against  the 
plaintiff  by  the  other  defendant,  Jdmes^  the  husband.  A 
verdict  was  found  for  the  plaintiff,  and  a  motion  in  arrest 
of  judgment,  was  now  made  on  the  following  grounds : 

1st.  That  a  plaintiff  can  not  join  a  wife  in  an  action  for 
words  spoken  by  the  husband  only. 

2d.  That  a  plaintiff  can  not  join  In  one  action  a  slander 
spoken  by  the  husband,  and  a  slander  spoken  by  the  wife. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court, 

The  law  upon  this  subjfct  is  too  clear  to  admit  of  doubt* 
If  a  wife  be  joined  in  an  action  for  words  spoken  by  a  hus- 
band only,  it  will  be  error.  Hence,  if  slander  be  spoken 
by  the  husband  and  wife,  there  must  be  separate  actions. 
One  against  the  husband  for  the  slander  spoken  by  him  ; 
and  another  against  the  husband  and  wife,  for  the  slander 
spoken  by  the  wife  ;  and  the  Court  will  never  order  such 
actions  to  he  consolidated.  flSelwyn^N'isiPnusSiS,  9, 
Wilson^  29,7.'  1  Bacon^  504,  Title  Baron  &f  Feme.  1  Dya 
Reports^  p.  t9,  in  a  note. 

The  motion  is  granted,  and  a  judgment  arrested. 

Justices  Nctu  Johnson^  Huger  and  Gantty  concurred. 
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Francis  Laborde  vs.  C.  Rumph. 

In  tn  action  of  detinue,  the  damages  u  ere*  laid  in  the  declaration  to  be 
only  one  hundred  doltars,  and  (he  verdict  was  for  ihe  article  detained 
or  its  vadue  2  l^^i  '^^^  S  ^  -'^  damages ;  held  ihut  it  was  not  a  cuuse 
for  arrest  of  judj^ment,  on  the  ground  tliat  the  verdict  exceeded  tlic 
■mount  of  damages  laid  in  the  declaration. 


T 


HIS  was  an  action  of  detinue  to  recover  a  hnrse.  The 
property  was  proved  the  phnniiff's ;  and  a  dtmand  of 
him  on  tht  delendaut  was  made.  It  also  appeared  that  the 
plaintiflFhad  been  long  deprived  of  his  use.  The  verdict 
was  for  the  plaintiff  for  the  horse,  or  if  he  could  not  he  had, 
for  S  1CX>,  which  was  £xed  as  his  value,  and  also  for  S  100 
damages. 

A  motion  in  arrest  of  judgment  was  now  made  on  the 
ground,  that  the*  verdict  exceeded  the  amount  of  damages 
laid  in  the  declaration. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

Upon  an  inspection  of  the  record,  it  appears  that  the  ac- 
tion is  properly  brought,  and  that  the  declaration  charges 
the  detention  of  the  horse,  whose  value  is  stated  at  S  100, 
and  it  concludes  to  the  damat^e  of  the  pl.iintiflT,  one  hun- 
dred <iollars.  The  verdict  is  in  strict  confurmity  wit!\  the 
pleadings  and  the  law.  It  finds  the  pro])eriy  to  be  ii»  the 
plaintiff,  and  adds,  as  all  verdicts  in  detinac  do,  a  firiding 
for  the  value  of  the  horse  if  he  can  not  he  had.  It  then 
proceeds  to  the  damages,  and  estimates  them  at  glOO.— ■ 
The  judgment  is  entered  up  for  the  horse,  and  damages 
and  costs.  The  action  being  for  the  spec  ific  article,  that, 
or  the  value  of  it,  is  not  considered  as  forming  any  part  of 
the  damages.  The  verdict  then  is  not  as  was  supposed 
£or  a  greater  amount  of  damages  than  laid. 

The  counsel  for  the  defendant  also  stated  in  his  brief,  as 
a  ground  for  a  new  trial,  that  there  was  no  evidence  of  the 
amount  of  damage  sustained  by  the  plaintiff.  But  as  it 
was  merely  brought  to  the  view  of  the  Court,  and  was  not 
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much  relied  oh,  it  is  unnecessary  to  go  into  a  detail  of  the 
evidence.  It  is  sufficient  to  say  that  the  testimony  was  ot 
such  a  character  as  would,  in  my  opinion,  have  authorized 
the  jury  in  estimating  the  damages  at  two  hundred  dol- 
lars, had  the  pleadings*permitted  them  to  go  to  the  extent. 

The  motion  is  dismissed. 

Justices  J^ott,  Gantt^  Johnson  and  Hugtr^  concurred. 


jAcoft  Martin  ©5.  William  Walton  &  Co. 

It  Ift  not  necessary  that  a  special  notice  of  «Iis8o1ution  should  be  given  \t 
persons  who  are  accvstomed  to  deal  with  a  firm.  And  it  is  a  question 
for  t)\e  jury  to  decide  whether  there  was  such  evidence  of  the  dissO' 
lution  of  the  co-partnership  as  to  induce  them  to  believe  that  the  par- 
ty Imew  it. 

Notice  published  in  a  Gazette  is  conclusive  on  those  who  have  had  no 
dealing  with  the  co-partnership ;  but  as  to  such  as  have  bad  dealings 
it  shall. not  be  so  considered,  unless  under  circumstances  it  appear 
satisfactorily  to  the  jury  that  it  operated  as  a  notice. 

An  authority  to  one  of  a  co-partnership  to  settle  the  aflTaira,  receive  and 
pay  the  debts,  does  not  warrant  hiih  to  draw  a  bill,  or  give  a  note  in 
the  co-partnership's  name. 

X  HIS  was  an  action  tried  before  Mr.  Justice  Colcock^  oa 
an  indorsed  note  by  the  holder  against  the  maker.  The 
note  was  in  the^e  words :  ^^  S 3,000,  Charleston,  l^th  May, 
^*  1815.  Sixty  days  after  date,  we  promise  to  pay  to  the 
**  order  of  John  P.  McNeile^  three  thousand  dollars,  value 
**  received.     Endorsed  John  P,  McNeik. 

("  Signed,)  Wm.  Walton  &*  Co.  per  John  Wtdton^ 

It  appeared  in  Evidence  that  John  and  William  Walton 
had  been  co-partners,  and  that  the  co-partnership  had  beeo 
dissolved.  To  prove  which,  a  printed  advertisement  in  a 
paper  of  the  city,  under  date  of  the  13th  April,  1813,  was 
produced,  in  which  there  was  a  notice  of  the  dissolution  of 
the  co-partnership,  and  a  reference  to  John  Walton^  as  the 
person  authorized  to  settle  the  concerns  of  the  po-partner'- 
ihip. 
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iMr.  Beard^  who  was  an  officer  of  the  South- Carolina 
Bank,  proved  that  there  had  been  dealings  between  the 
plaintiff  and  William  &*  John  Walton^  and  William  £sP  John 
Walton  and  McNeile^  and  that  the  plaintiff  had  demands 
against  both,  John  &?  William  Walton^  and  against  Mr. 
yohn.Walt9n  and  McNeilc.  He  also  stated  that  the  plaintiff 
had  been  an  officer  in  the  same  bank  with  him  in  1810  and 
1813,  and  he  was  almost  certain  that  this  l¥as  a  co-partner- 
ship debt — that  is,  that  this  note  was  given  (as  a  renewal,) 
for  a  debt  which  had  been  due  to  the  plaintiff  by  Wil/iam 
Walton  &f  Co.  The  plaintiff  and  yohn  «*  William  Walton 
were  residents  of  the  city. 

The  defendant's  counsel  contended  that  the  note  was 
drawn  after  the  dissolution  of  the  co-partnership,  and  with- 
out authority,  and  therefore  could  not  bind  the  partnership. 

The  plaintiff's  counsel  contended,  that  as  it  was  proved 
that  there  were  dealings  between  the  partnership  and  the 
plaintiff,  previous  to  the*  date  of  the  alleged  dissolution,  it 
ought  to  have  been  proved  that  there  was  a  special  notice 
given  to  the  plaintiff  of  the  dissolution.  That  the  general 
notice  could  only  affect  those  who  had  not  had  dealings 
with  the  co-partnefship,  and  that  the  form  of  si^i^nature 
was  no  evidence  of  the  dissolution  of  the  co-partnership, 
as  had  been  contended  for  by  defendant's  counsel. 

The  Judge  charged  the  jury  that  it  was  for  them  to  de- 
cide, whether  there  was  such  evidence  of  the  dissolution  of 
the  co-partnership  as  to  induce  them  to  believe  that  plain- 
Uff  knew  it ;  that  he  inclined  to  think  there  was. 

The  jury  found  a  verdict  for  defendant. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  inasmuch 
as  it  was  not  proved,  as  the  law  requires,  that  special  notice 
to  the  plaintiff  was  given  by  the  defendants  of  the  dissolu* 
lion  of  the  co-partnership ;  the  plaintiff  having  had  pre- 
vious dealings  with  the  concern. 

2d.  The  form  of  the  signature  to  the  note  did  not  autho- 
rize the  jury  to  infer  that  the  plaintiff  knew  it  was  not  a 
partnership  note. 
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3(1.  There  were  no  othf  r  circumsiiuices  from  which  the- 
.jury  could  infer  that  the  plaintiff  had  notice  of  the  disso- 
lution oi  the  partnership. 

]Mr.  Justice  Co/coci  delivered  the  opinion  of  the  Court* 
There  is  no  doubt  that  if  Ihe  note  in  this  case  wa«<  given 
afttr  the  dissolution  of  the  co-partnership,  and  the  plain- 
tiff had  notice  of  it,  that  the  firm  are  not  bound.  An  au-  - 
ihority  to  one  of  a  co-partnership  to  settle  the  affairs,  re- 
ceive and  pay  the  debts,  does  not  warrant  him- to  draw  a 
bill,  or  give  a  note  in  the  co-partnership's  name.  (Chitty 
on  Bills  y  St  or  if  s  edit.  p.  Z5.J  The  only  question  then  is, 
whether  the  notice  in  this  case  was  sufficient.  The  rule 
contended  for  by  the  plaintiff's  counsel,  of  a  special  notice 
to  each  person  who  has  had  dealings  with  the  copartner- 
ship, is  too  broadly  laid  down :  it  cannot  be  supported  ei- 
ther by  reason  or  authority.  If  the  dealings  had  been  ex- 
tensive, it  is  not  saying  too  much^  to  say  that  it  would  be 
,  impossible.  All  that  is  meant  in  laying  down  a  rule  is  this, 
that  the  public  notice  in  the  Gazette  shall  be  conclusive  on 
those  who  have  had  no  dealings  with  the  co-partnership. 
But  as  to  such  as  have  had  dealings*  it  shall  not  be  so  con-> 
sidered,  unless,  vmder  circumstances,  it  appear  satisfac- 
torily to  the  jury,  that  it  operates  as  a  notice  to  the 
party.  The  rule  can  not  ;Diean  any  thing  so  absurd, 
as  that  one  who  has  had  dealings  with  a  co-partner* 
&hlp,  may  not  read  their  advertisement  in  a  newspaper,  as 
well  as  one  who  never  had  such  dealings.  Reason  would 
seem  to  say  in  such  a  case,  that  after  the  long  established 
practice  of  advertising  the  dissolution  of  co-partnerships» 
those  who  would  be  most  affected  by  such  dissolutions, 
would  be  most  apt  to  look  to  the  usual  source  of  informa- 
tion on  the  subject.  But  on  the  present  occasion,  when 
we  look  to  the  situation  of  the  parties,  the  length  of  time 
from  the  advertisement  to  the  date  of  the  note,  the  nature 
of  the  transaction  as  proved  by  the  plaintiff  himself,  the 
form  of  the  signature,  combined  with  the  notice  in  the 
Gazette,  there  is  no  room  to  doubt  but  that  the  plaintiff 
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kjienr  of  the  dissolution  oi  the  co-partnership.     The  part 
ties  both  lived  in  the  city  of  Charleston,     The  advertise* 
>  ment  announcing  the  dissolution  of  the  co-partnership  was 

\  dated  3d  April,  1813,  and  the  note  the  15th  May,  1815.—- 

Upwards  of  two  years  had  been  afforded  to  the  plaintiil*  to 
\  acquire  this  knowUdge.     When  we  look  to  the  nature  of 

i  the  transaction,  it  is  conclusive.     The  defendants  were  in- 

debted  to  plaintiff  for  large  advances  of  cash.     It  was  in 
the  nature  of  a  bank  transaction*;  the  notes  to  be  renewed 
I  every  sixty  days,  and  the  note  is  signed  per  yohn  Walton^ 

I  Can  it  be  believed  that  the  plaintiff  would  be  ignorant  of 

so  important  a  fact  in  relation  to  persons  so  largely  indebt- 
ed^ and  that  too  for  the  loan  of  money  ?  Is  not  the  mode  of 
signature  unusual  I  It  certainly  is ;  for  there  are  but  two 
ways  of  signing  a  cgpartnership's  name,  one  by  writing  the 
name  itself,  and  another  by  signing  the  name  of  the  co- 
partner who  makes  the  note,  and  saying,  for  hiniself  and 
the  firm*  And  Mr.  Chitiy  says,  one  of  these  should  be 
pursued,  as  otherwise  it  might  be  doubtful  whether  it 
would  bind  the  partner.     (Chttty  on  Biils^  p.  36,^ 

But  there  can  be  po  doubt  that  the  circumstances  men- 
tioned, together  with  the  advertisement,  were  proper  evi- 
dence to  be  submitted  to  the  jury  to  prove  the  fact  of  the 
dissolution  of  the  co-partnership,  and  the  knowledge  of  it 
by  the  plaintiff;  and  as  they  have  deemed  them  satisfacto- 
ry, the  Court  will  not  disturb  the  verdict. 
The  motion  is  dismissed. 

Ji^tices  Nott^  Johnson^  Huger  and  Gantt^  concurred. 


Lewis  Leau  vs.  Daniel  O'Hara. 

A,  sokL  B.  a  negro  slave,  and  gave  a  bill  of  sale  in  these  words,  viz  :•— "I 
have  bargained,  fiold,  and  delivered,  and  by  these  presents  do  bargain, 
sell  and  deliver,  a  certain  negro  fellow,  no-w  in  Georgetown  gaol,  to 
bare  and  to  hold,  &c.'*  Held,  that  in  assumpsit,  the  vendor  might 
proTC  that  the  bill  of  sale  was  dated  the  8th,  yet  it  was  not  delivered 
*.iptiltlie  15tb,  and  that  the  negro  escaped  from  gaol  on  the  I4lhjaday 
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before  the  delivery  of  the  bill  of  sale,  but  that  the  purchaser  bou£<lit 
and  took  upon  himself  the  risk  of  getting  possession  of  the  slave. 

X  HIS  was  an  action  of  assumpsit,  to  recover  back  8150^ 
paid  the  deiendant  on  account  of  the  purchase  of  a  negro 

man  slave,  called  Charks.. 

The  declaration,  in  addition  to  the  usual  money  counts, 
contains  two  special  counts,  in  which  the  plaintiff  charges, 
substantially,  though  with  a  different  modification,  that  he 
purchased  the  negro  Charles^  for,  and  at  the  price  of  S350, 
and  that  the  defendant»  in  consideration  thereof,  under- 
took and  promised  to  deliver  the  said  negro  to  the  plain- 
tiff.    The  breach  assigned  is*  that  he  did  not  deliver  him. 

On  the  trial  of  the  case  below,  the  plaintiff  gave  in  evi- 
dence a  bill  of  sale,  made  by  the  defendant,  and  under  his 
seal,  to  himself  for  the  pegro  Charles^  dated  the  8th  June^ 
ISOr^  in  which,  after  acknowledging  the  receipt  of  the 
consideration,  in  the  usual  form,  proceeds  in  the  following 
manner:  "  I  have  bargained,  sold,  and  by  these  presents 
do  bargain,  sell  and  deliver  to  the  said  Lexvis  Leau^  a 
certain  negro  fellow,  called  Charles^  now  in  Georgetow^n 
gaol,  to  have  and  to  hold,  &c.'^  and  concludes  with  a  ge- 
neral warranty  of  property  in  the  negro.  From  ihe  parol  i 
evidence  adduced  on  the  trial,  it  appeared  that  this  bill  of  | 

sale,  although  dated   on  the  8th,  was  not  delivered  until 
the  15th  of  June  ;  and  that  the  negro  escaped  from  gaol  | 

on  the  14th,  one  day  before  the  delivery  of  the  bill  of  sale ;  j 

and  that  he  had  not  since  been  retaken,  and  was  lost  to  the  ' 

plaintiff. 

It  also  appeared  that  it  was  known  to  the  plaintiff  that  \ 

Charles  vras  a  run-away,  and  on  that  account,  the  defend-  ^ 

ant  consented  to  take  for  him  much  less  than  his  appear- 
ance and  qualities  ought  to  have  commanded ;  and  the 
defendant  propounded  the  question  to  the  witness,  whe- 
ther the  plaintiff  did  not  agree,  at  the  time  of  the  contract, 
to  take  upon  himself  the  risk  of  his  being  in  Georgetown 
gaol,  and  of  his  escaping  from  it  before  he  received  him  ? 
To  this  question  the  plaintiff  objected,  on  the  ground  that 
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ii  tended  to  contradict  the  bill  of  sale,  and  was  therefore 
I  inaiimissible.    The  presiding  Judge  being  of  that  opinion^ 

rejected  the  evidence. 
The  jury  found  for  the  plaintiff  the  amount  claimed: 

being  all  that  hud  actually  been  paid.     And  a  motion  wap 
!  made  for  a  new  trial,  on  the  ground,  amongst  others,  that 

the  witness  ought  to  have  been  permitted  to  answer  ihc^ 

question  propounded  on  the  part  of  the  defendant. 

Mr.  Justice  yohnson  delivered  the  opinion  of  the  Court. 
There  can  be   no  doubt   about  the    correctness  of  the 

:  principle,  on  which,  the  plaintiff  resisted  the  admissibility 
of  the  evidence  offered  on  the  part  of  the  defendant.  All 
the  authorities  support  the  position,  that  parol  evidence  is 
not  admissible  to  contradict  a  deed  ;  and  this  court  has  so 
ruled  in  numberless  instances.  But  it  certainly  is  not  ap- 
plicable to  the  present  case.     The  declaration,  it  will  be 

I  recollected,  is  in  assumpsit,  and  not  covenant  on  the 
bill  of  sale  ;  and  the  breach  assignt^d  is,  that  the  defend- 
ant did  not  deliver  the  negro  according  to  the  terms  of  the 

I  contract  set  forth.     Now  the  bill  of  sale  contains  no  cove> 

I  nant  for  the  delivery,  but  on  the  contrary,  supposes  a  pre- 
vious or  at  least,  a  cotemporaneous  delivery.  *'  I  have 
bargained,  sold,  and  delivered,  and  by  these  presents  do 
bargain,  sell,  and  deliver,  &c."  are  the  terms  of  the  deed. 
The  proof  of  the  plaintiff's  case,  therefore,  did  not  arise 
out  of  the  deed,  but  must  be  adduced  aliunde  ;  and  I  con- 
fess 1  am  unable  to  discover,  from  the  report  of  the  case, 
any  evidence  going  to  establish  the  contract  set  out  by  the 
plaintiff.  If  it  arises  out  of  the  deed,  as  has  been'insisted, 
the  answer  is,  that  he  ought  to  have  brought  covenant  on 
the  biUof  sale,  for  he  cannot  maintain  assumpsit  when  he 
may  have  an  action  of  covenant.  (1  Const*  Rep,  265,  329. 
1  JokmorCs  Rep.  413,503.     2  Term  Rep.  100).  And  the 

*  deed  itself  was  improper  evidence  ;  and  if  aliunde^  it  must 
have  been  by  parol,  and  surely  parol  may  he  admitted  to 
contradict  it.  The  error  appears  to  me  to  have  origina- 
ted in  permitting  the  bill  of  sale  to  be  given  in  evidence  to 
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prove  the  gist  of  the  action  oH  assumpsit,  although  it  may  ^ 
be  admissible  to  prove  a  coUateral  fact :  and  it  can  be  no 
objection  to  legal  evidence,  that  illegal  evidence  had  be- 
fore been  admitted. 

It  is  said,  however,  that  this  objection  ought  not  now  to 
avail  the  defendant,  because  it  was  not  made  in  the  Court 
below.  The  answer  is,  that  in  any  view  of  it,  the  plain* 
tiff  has  not  made  out  the  case  stated  in  the  declaration^ — 
Admit  that  the  bill  of  sale  was  admissible,  that,  as  I  beiore' 
remarked,  contains  no  covena*"ht  for  a  delivery ;  the  not 
doing  of  which  is  the  breach  assigned.  And  in  the  ab-^ 
sence  of  this,  there  is  no  proof  of  such  u  contract. 

The  motion  ought,  I  think,  therefore,  to  be  granted. 

Justices  A^ott^  Gantty  Huger^  and  iPicAar^on, concurred. 

Prioleau  for  the  motion. 
J)e  SaussurCj  contra. 


Benjamiji  S.  Hort  vs.  John  L.  Norton. 

In  the  absence  of  any  contract,  the  legal  presumption  is,  that  the  work- 
man is  bound  to  furnish  bis  own  tools  and  machinery. 

If  a  workman  be  employed  to  do  a  particular  job,  and  he  choose  to  do 
flohie  additional  work,  without  consulting  his  employer,  he  can  not 
recover  for  such  work. 

JL  HE  defendant,  by  an  express  agreement,  contracted  to 
**  pay  the  plaintiff  g200  for  superintending  the  fixing  of  the 
mill-stones,  pestles,  and  mortars  of  a  newly  erected  steam- 
rice -mill.  This  sum  the  plaintiff  admitted  had  been  paid  ; 
but  he  claimed  the  further  sums  of  g  112  50,  for  twentv- 
five  days  superintending  the  pulling  down  and  erectinj; 
anew  the  frame  work»  which  supported  the  mill-stones, 
and  S50  for  injuries  done  to  his  falls  and  blocks,  imple- 
ments used  in  doing  the  work.  The  work  "was  done  in 
the  absence  and  without  the  knowledge  of  the  defendant. 
The  plaintiff  consulted,  however,  with  Mr.  Dart^  who  ad- 
vised him  to  proceed  in  the  work;  but  who^  upon  his  e:;-i 
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amisatiop,  stated  that  he  had  no  autiiority  from  defendant 
ta  inakt:  any  contract  ontht*  suhjtct. 

One  witness  said,  that  in  his  opinion,  the  original  frame 
work,  although  new,  was  too  wcuk  to  support  the  super- 
structure, and^that  his  servict^s,  in  this  respect,  was  worth 
the  sum  charged,  and  that  the  injury  done  his  implements, 
was  also  equal  to  the  charge. 

The  jury  found  for  the  plaintiff  S 112  50,  the  amount  of 
the  charge  for  extra  superintendence. 

A  motion  was  made  for  a  new  trial,  on  the  ground,  that 
the  verdict  was  contrar}'  to  law,  inasmuch  as  there  was  no 
contract  either  express  or  implied  as  to  this  additional 
*  work. 

Mr.  Justice  yohnson  delivered  the  opinion  of  the  Court. 

In  the  Consideration  of  this  tase,  it  will  be  unnecessary 
to  "consider  the  correctness  of  the  chargi-  against  the  de- 
fendanti  for  the  injuries  done  to  the  plain i iff 's  falls  and 
blocks,  as  it  is  manifest  from  the  verdict  itself,  that  th»:  ju- 
ry disallowed  it ;  and  the  Court  concur  with  the  Recor- 
der, that  in  the  absence  of  any  contract,  the  Kgal  presump- 
tion is,  that  the  workman  is  bound  to  furnish  his  own  tools 
and  machinery. 

The  additional  charge  for  superintending  the  taking 
down  and  erecting  the  frame  work  anew^  is  not,  I  think, 
supported  by  the  evidence. 

By  the  contract  proved,  the  plaintiff  was  to  superintend 
the  fixing  of  the  mill-stones,  pestles  and  mortars,  which  in- 
cludes, necessarily,  all  the  work  immediately  connected 
with  them ;  and  that  a  frame  was  indispensable,  will  not 
be  denied.  Admit,  however,  that  this  view  is  incorrect, 
and  it  follows  irresistibly  that  there  was  no  contract  on  the 
subject*  The  evidence  negatives  the  idea  of  an  express 
contract,  and  there  is  no  circumstance  from  which,  one  can 
be  implied.  It  was  done  in  the  absence  and  without  the 
knowledge  or  consent  of  the  defendant ;  and  we  have  no 
evidence  of  his  assenting  to  it  at  any  time,  or  in  any  man- 
j?er  whatever :  and  if  an  artist  be  permitted  to  tax  his  em- 
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ployer  without  his  consent,  with  all  the  additional  work  his 
fancy  miiy  suggest,  there  would  be  no  end  to  it.  It  would 
appear  unreasonable,  at  the  first  view,  that  the  plaintiff 
should  not  be  entitled  to  compensation,  tho'  the  work  was 
not  included  in  the  original  contract,  and  was  nectssary 
;md  beneficial  to  the  defendant.  And  that  consideration, 
probably,  induced  the  jiiry  to  find  the  verdict  they  did  ; 
and  but  for  the  principle  involved,  I  should  have  been  dis- 
posed to  acquiesce.  The  unreasonableness  is  not  howe- 
ver so  apparent,  when  it  is  recollfected  this  might  have 
been,  and  probably  was,  a  work  of  that  common  character, 
which  did  not  require  the  superintending  skill  of  an  artist-- 
and  which  is  usually  done  at  a  trifling  expense. 

The  motion  is  therefore  granted. 

Justices  Cokocky  Nott  and  linger ^  concurred*. 

Mr.  Justice  Garitty  dissented. 


Lewis  V,  Martin  vs,  Samuel  Maverick. 

On  a  question  of  the  identity  of  a  negro  slave,  the  plaintiff  gtive  evi- 
dence that  his  slave  spoke  French,  and  that  (he  one  in  question 
spoke  French,  and  described  her  aa  being"  of  the  .ingola  nation ;  the 
defendant  may  prove  that  she  spoke  Coromantee  also. 

The  jury  can  not  be  polled,  but  at  the  discretion  of  the  Court.    C^-J 

JLHIS  was  an  action  of  trover,  for  a  negro  woman  called 
Sallijy  and  her  children.  The  plaintiff  owned  a  negro  wo- 
man called  Sally y  who  ran-away  from  him  in  June,  1809, 
which  he  alleged  was  the  negro  now  in  the  possession  of 
the  defendant.  In  an  advertisement  published  by  the 
plaintiff  in  the  City  Gazette,  under  date  of  1st  March, 
1810,  offering  a  reward  for  her  apprehension,  among  other 
descriptions,  she  is  said  to  be  of  the  Angola  country,  and 
to  speak  the  French  Creole. 

On  the  part  of  the  defendant,  it  was  alleged  that  he  had 
been  in  the  possession  of  this  negro  from  the  year  1805*, 
four  years  before  the  defendant  lost  his,  and  that  he  had 
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then  bought  her  on  board  an  African  slave  ship.  And 
the  oidy  question  was  as  to  the  identity  of  the  negro. 

On  the  part  of  the  plaintiiT,  a  number  of  respectable  -wit- 
nesses swore  unejuwocaUif  and  confidently  that  she  w  as 
the  ^ame  negro  which  the  plaintitf  had  lost.  And  he  gave 
in  evidence  also,  that  on  a  former  trial  of  this  case,  in  the 
Circuit  Court,  one  of  the  jury  put  a  question  to  her,  being 
then  in  Court,  in  the  French  language,  which  it  was  said 
she  understood,  and  answered  in  the  same  language. 

On  the  part  of  the  defendant,  a  number  of  witnesses 9 
equally  respectable^  with  those  adduced  by  the  plaintiff, 
swore  with  equal  confidence  that  they  had  known  the  ne- 
gro in  die  defendant's  possession,  from  the  tirhe  he  pur* 
chased  her  in  1805,  and  had  never  lost  sight  of  her  up  to 
the  present  time,  and  that  she  could  not  therefore  be  the 
property  of  the  plaintiff. 

The  plaintiff's  counsel  objected  to  the  defendant's  going 
into  e%'idence,  that  she  spoke  the  Coromantee  and  not  the 
Angold  dialect ;  but  the  Court '  overruled  the  objection, 
and  the  witness  stated  that  he  knew  something  of  both 
these  dialects,  and  that  they  were  so  different,  that  those 
nations  could  not  understand  each  other,  and  that  he  pro*- 
pounded  a  few  questions  to  her  in  the  former,  which  she 
seemed  to  understand,  and  gave  her  answers  in  the  same. 

The  jury  haviiig  agreed  upon  a  verdict  for  the  defen- 
dant, came  into  Court  and  delivered  it  to  the  clerk,  who 
#ead  it  aloud ;  and  before  the  verdict  was  recorded,  the 
"plaintiff's  counsel  moved  that  the  jury  should  be  examined 
by  the  poll,  and  each  personally  assent  to  the  verdict,  or 
deliver  such  as  they  had  individually  decided  on« 

This  motion  was  refused,  and  the  plaintiff  moved  fot*  a 
new  trial  on  the  following  grounds  : 

1st.  Because  the  Court  permitted  the  defendant  to  give 
in  evidence  that  the  negro  spoke  a  puticulal*  African  dia- 
lect. 

2d.  Because  the  Court  refused  to  permit  the  plaintiff 
to  examine  the  jury  by  the  poll  in  relation  to  their  verdicti 
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Mr.  Jastide  yohnsondtVivertd  the  opinion  of  the  Courf- 
•  The  first  ground  of  this  motion  appears  to  me  to  be  foun- 
ded in  ii  mistaken  view  of  the  character  and  effect  of  the 
evidence,  allowed  as  to  that  point.     It  is  a  good  general 
rule,  that  the  declaration  of  third  persons  cannot  he  given 
in  evidence  ;  and  it  is  universally  true , that  the  declaration 
of  a  slave,  who,  by  the  policy  of  our  laws,  is  excluded  fronn 
giving  evidence,  are  inadmissible.     On  this  principle^  the 
witness  would  not  be  allowed  to  give  in  evidence  the  ifise 
dixit  of  the  slave,  that  she  understood  and  spoke  the  Coro- 
mantee  language.     But  when  he  9ays,  she  does  understand 
and  Speaks  that  language,  it  is  a  fact  derived  from  his  own 
knowledge,  and  not  from  her  declaration.     Ltmguage  and 
•  colour  constitute  the  most  marked  distinction  between  the 
nations  of  the  earth ;  and  where  the  colour  is  the  same, 
language  is  perhaps  the  strongest  evidence.     This  negro 
is  described  by^the  plaintiffas  being  of  the  Angola  nation  ; 
and  although  her  speakhig  Coromantee  does  not  prove  that 
she  was  not,  it  is  a  circumstance,  I  think,  to  which  the  de- 
fendant was  entitled.     It  is  said,  however,  that  the  admis- 
sion of  this  evidence  operated  so  as  to  enable  the  defen* 
dant  to  manufacture  evidence  to  suit  his  own  purposes; 
but  this  objection  would  go  with  it  to  the  jury,  and  they 
would  weigh  it  according  to  probabilities  deduced  from  the 
facilities  that  existed   of  disguising  such  a  practice*     My 
own  mind  is  fully  satisfied  with  this  view  of  the  subject ; 
but  there  is  another,. which  I  think   equally  demonstrates 
thnt  the  evidence  was  admissible,  at  least  in  this  case,.— 
The  plaintiff  had  before  given  evidence  that  the  negro 
spoke  French^  as  a  circumstance  of  identity,  corresponding 
in  part  with  his  description  in  the  advertisement ;  and  the 
evidence  now  offered,  furnished  a  circumstance,  so  far  as 
it  could  have  any  influence,  at  variance  with  the  descrip- 
ti6n,  so  far  as  related  to  her  being  of  the  Angola  nation, 
of  precisely  the  same  character,  and  in  direct  reply  to  that 
given  by  the  plaintiff :  and  there  never  was  a  case  in  which 
one  party  was  not  at  liberty  to  reply  to  the  evidence  offer- 
ed by  the  other. 
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2d.  I  have  ex^niint- d  the  5ui)jcct  as  to  the  right  of  the 
parties  to  examine  the  jury  by  the  poll,  in  relation  to  their 
verdict,  with  some  attention  ;  but  I  have  not  been  able. to 
satisfy  my  mind  that  there  is  any  rule  which  binds  this 
Court  imperatively  to  allow  it  in  all  cases,  at  the  will  of 
the  party ;  although  the  Court  may,  in  its  discretion,  per« 
mit  it.  It  is  true  that  every  case  must  be  decidt-d  by  the 
concurrence  of  the  whole  jury,  and  the  party  has  a  right 
to  satisfactory  evidence  of  this  concurrence ;  but  what  shall 
constitute  satisfactory  evidence  of  that  fact,  must,  it  appears 
to  me,  depend  invariably  on  the  usage  and  practice  of  the 
Courts. 

Let  us  then  look  to  our  own  practice  on  this  subject.-— 
As  far  back  as  we  can  trace  the  trial  by  jury,  it  has  been 
the  practice  of  the  Clerk  to  call  over  the  jury  by  name  on 
their  coming  into  court,  and  enquire  if  they  are  agreed  on 
their  verdict,  and  he  receives  from  the  hai^s  of  the  fore- 
man a  written  verdict,  endorsed  on  the  record,  which  be 
reads  aloud,  and  the  tacit  acquiescence  of  the  rest  is  regar- 
ded as  sufficient  evidence  of  their  concurrence  ;  and  this 
was  the  mode  practised  in  this  case.  It  is  insisted,  how« 
ever,  that  a  party  has  a  right  to  the  expression  of  the  indi- 
vidual opinion  of  every  juror.     The  answer  is,  he  has  it  in 

their  tacit  assent  to  the  verdict ;  for  it  can  scarcely  be  be- 
lieved that  any  one  would  so  far  forget  himself  and  the 

laws  of  the  country,  as  not  to  expose  any  misrepresenta-^ 
tion  of  their  verdict  agreed  on.  I  confess,  hbwever,  I 
have  less  objection  to  the  thing  itself  than  to  purposes  to 
Mrhich  it  might,  and  probably  would  be  prostituted.  It 
mi^t  be  used  as  the  means  of  torturing  a  weak  and  de- 
pendant juror  into  a  disavowal  of  a  verdict  founded  on  rea- 
son and  justice  :  and  it  would  be  mischievous  in  the  ex- 
treme to  allow  it  in  cases  sounding  in.  damages,  where  the 
verdicts  must  always  be  the  eflPect  of  compromise,  rather 
than  the  exercise  of  individual  judgment. 

It  is  further  insisted  that  it  is  necessary  as  a  mean  to 
guard  against  the  misconduct  of  the  jury. 

6ut  an  ajuple  security,  I  think,  is  to  he  found  in  the  ex^ 


2S  Charleston,  18S1. 

ercise  of  the  discretion  of  the  Court,  in  allowing  it  where 
there  was  well-founded  suspicions  of  misconduct.  That 
discretion  this  Court  has  always  exercised,  and  no  doubt 
would  have  done  so  in  this  case,  had  any  suspicion  beea 
thrown  oh  the  conduct  of  the  jury ;  but  nothing  of  the  sort 
was  pretended. 

On  both  grounds,  therefore,  I  am  of  opinion  the  motion 
must  be  discharged. 

Justices  Colcocij  Notty  Huger  and  Gantt^  concurred. 

ffunt^  for  the  motion. 

Hayncj  attorney-general,  contra. 

fa,  J  It  U  the  same  in  cases  on  the  part  of  the  State,  as  decided  in 
CQhimbia*  May,  1823,  In  tlie  case  of  the  State  vs,  Allen.  R. 

J.  H.  Stevens  vs.  William  Simmons. 

Interest  is  recoverable  upon  a  replevin  bon<i ;  and  in  debt  upon  a  re- 
plevin bond,  against  the  security,  interest  is  allowed  from  the  date  of 
the  judgment  agfainst  the  principal. 

J.  lilS  was  an  action  of  debt,  tried  at  Charleston,  June, 
18:20,  on  a  replevin  bond,  to  which  the  defendant  was  se* 
curity.  The  jury  found  for  ^he  plaintiff  the  amount  of 
rent  due,  and  interest  from  the  date  of  the  judgment  against 
the  principal. 

A  motion  was  made  for  a  new  trial  on  two  grounds : 
1st.  Because   interest  is  not  allowable  on   a  replevin 
bond. 

2d.  If  allowable^  it  can  only  be  computed  from  the  re- 
turn q{  elongata. 

Mr.  Justice  yoknson  delivered  the  opinion  of  the  Court. 

As  between  the  plaintiff  and  the  principal,  there  can  be 
no  question,  that  the  true  measure  of  damages  would  have 
been  the  amount  of  the  rent  due,  and  interest  on  it ;  and  if 
the  distress  had  been  returned  according  to  the  condition 
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of  the  bond,  and  was  sufEcicnt,  he  would  have;  made  it  by 
the  sale  of  the  distress.  It  constitutes  the  true  measure, 
therefore,  of  the  injury  he  has  sustained,  and  ought  to  be 
the  true  measure  of  his  recovery.  The  act  of  1808,  (^1 
Brev.  243,^  makes  the  security  liable  for  all  sums  due  lor 
rent,  whatever  may  be  the  value  of  the  distress,  and  pla- 
ces him  in  the  situation  with  his  principal;  and  interest  is 
so  inseparable  from  the  principal  sum,  that  it  constitutes 
as  much  a  part  of  the  sums  due  for  rent,  as  the  principal 
itself.  The  jurVf  therefore,  did  right  in  allowing  the  in- 
terest from  the  date  of  the  judgment  against  the  principal. 
They  could  not  go  further  back,  because,  all  that  had  pre- 
viously accrued,  necessarily  entered  into  that  judgment. 
The  motion  is  refused. 

Justices  Nott^  Huger^  Canity  and  Colcock^  concurred. 


Mary  Binqley  vs.  John  T.  Smart. 

A  person  who  has  petitioned  for  the  benefit  of  the  insolvent  debtor's 
act,  may  amend  his  schedule  after  it  had  been  filed,  unless  there  be 
fraud  in  it. 


T 


H£  defendant  was  arrested  on  a  ca.  sa.  at  the  suit  of 
the  plaintiflT,  in  an  action  of  detinue,  for  a  watch,  and  peti- 
tioned the  City  Court  of  Charleston  to  be  discharged,  un- 
d«"r  the  prison  bounds  act.  The  Recorder  reported  that 
his  discharge  was  objected  to,  on  two  grounds  : 

1st.  That  the  schedule  rendered  in  by  him  did  not  con- 
tain a  sufficiency  of  property  to  pay  the  debt  for  which  he 
had  been  arrested. 

£d.  Because  he  had  not  returned  a  watch  which  belong- 
ed to  him. 

In  relation  to  the  watch,  the  defendant  proved  that  be* 
fore  he  applied  for  the  benefit  of  the  act,  he  informed  th^ 
^laintiifthat  upon  paying  a  certain  sum,  for  which  the  v/atch 
was  pledged,  she  might  have  it,  and  that  she  refused  ;  but 
|!hat  she  might  still  obtain  the  watch  on  the  same  con^lition. 

It  was  admitted  on  the  part  of  the  defendant,  that  by 
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the  verdict  of  tht  jury,  tht  waich,  the  present  subject  of 
dispute^  had  been  determined  to  be*  in  the  possession  of 
the  defendant,  and  that  a  fi.  £a.  had  been  lodged  against 
him,  and  it  was  therefore  insisted,  that  the  defendant  could 
not  transft  r  any  property  in  it  to  another.  Bi^t  it  did  not 
appear  whether  the  watch  had  been  pledged  before  or  af* 
ter  the  judgment  and  execution.  The  Recorder  [permitted 
the  defendant  to  amend  his  schedule  by  inserting  therein 
all  hJs  interest  in  the  watch,  and  allowed  the  defendant  to 
be  discharged-  A  motion  was  now  made  to  reverse  that 
decision  on  the  grounds, 

1st.  That  the  defendant  is  not  entitled  to  the  benefit  of 
the  act,  because,  the  watch  for  which  the  action  was 
brought,  was  in  his  possession  at  the  time  the  execution 
was  lodged  ;  and 

2ndly.  That  he  should  not  have  been  permitted  to  amend 
his  schedule  after  it  had  been  filed. 

Mr.  Justice  yohnso7fde\ivcrec]  the  opinion  of  the  Court, 
These  grounds  are  resolvable  into  the  single  question  of 
fact,  whether  the  defendant  was  guilty  of  a  fraud  in  not  in- 
cluding the  watch  in  his  schedule,  as  originally  filed  I  For 
it  certainly  never  was  the  intention  of  the  Legislature  to 
consign  a  citizen  to  perpetual  imprisonment,  who  should 
from  inadvertence,  or  a  mistaken  view  of  his  rights,  omit 
to  include  an  article  of  property  in  his  schedule,  in  which 
he  had  an  interest.  If  there  were  no  fraud  in  this  case,  the 
Recorder  decided  correctly  in  permitting  him  to  amend  it. 
On  the  subject  of  fraud,  it  appears  to  me,  that  so  far  frOm 
there  being  any  evidence  against  the  defendant,  the  cir- 
cumstances^o  ver}'  far  to  shew  that  he  acted  with  all  ima- 
ginable fairness.  Before  he  applied  for  the  benefit  of  the 
act,  he  told  the  plaintiff  that  he  had  pledged  the  watch,  and 
that  it  might  be  redeemed  by  advancing  the  money  loaned 
on  it.  And  whether  it  was  or  was  not  pledged'  for  a  bona 
fide  consideration,  has  not  been  made  to  appear ;  nor  does 
it  appear  whether  it  was  before  or  after  the  judgment  and 
execution. 
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The  Court   are  therefore  of  opinion  that  the  motion 
"Tught  to  be  discharged. 

Justices  Colcock^  Nott^  Huger.  and  Ganit.,  concurred. 

Fvrman^  for  the  motion. 
y.  p.  White^  contra. 
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The  State  vs,  Joseph  Holding. 

fit  is  not  necessary,  in  an  indictment  for  attempting^  to  suborn  a  witnesst 
that  the  fact  which  the  defendant  attempted  to  procure  the  witness 
to  swear  to,  should  he  stated  specifically  ;  as  that  fact  would  onl^  he 
evidence  to  shew  quo  ammo,  the  bribe  was  offered,  may  be  shown  by 
other  circumstances. 

Tried  at  WilUamsburgh,  Fall  Term,  1820. 

The  defendant  was  tried  and  convicted  on  an  indictment 
for  attempting  to  suborn  Thomas  Tarborough  to  commit  a 
perjury.  The  indictment  recited  that  an  action  of  slander 
was  pending  and  then  to  be  tried  in  the  ('"ourt  of  Common 
Pleas,  for  the  district  of  Williamshurgh,  whereifi  the  said 
Joseph  Holding  was  plaintiff,  and  William  Lefrage  and 
Isaac  Barinorv^  defendants,  and  charged,  **  that  before  the 
trial  of  the  said  cause,  and  during  the  time  the  same  was  de- 
pending, to-wit,on  the  15th  MarcJi,  1819,  at  Kingstree,  in 
the  district  and  state  aforesaid,  the  said  Joseph^  not  having 
the  fear  of  God  before  his  eyes,  hut  being  movtd  and  sedu- 
ced by  the  instigation  of  the  devil,  and  wicktdly  contriving 
and  intending,  as  much  as  in  him  lay,  to  prevent  justice 
and  pervert  the  due  course  of  law,  and  meaning  and  intend- 
ing unjustly  to  aggrieve  the  said  IVm,  Lefrage  £5*  Isaac  Ba- 
rinow^  the  defendants  above  named,  and  wickedly  to  cause 
and  procure  large  damages  to  he  recovered  from  them, 
for  his  own  use  and  benefit,  in  the  suit  then  in  questit^n, 
between  him  the  said  Joseph  and  the  said  William  and 
Laac^  then  and  there,  to-.wit,  on  the  same  day  and  year 
last  aforesaid,  at, Kingstree,  in  the  district  and  state  afore- 
ffaid,  he,  the  said  Joseph^  did,  unlawfully  and  wickedly  so- 
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licit  and  ihfetigat<%  and,  as  much  «s  in  him  lay,  endeavour 
to  persuade  one  Thomas  Tarborongh  to  be  and  appear  as  a 
witness  on  the  part  and  behalf  of  him, the  said  Joseph^thc 
plaintiiT,  as  aforesaid,  at  the  trial  of  the  issue  joined  in  the 
said  action  so  p<;nding  as  aforesaid,  and  upon  the  same  tri- 
al falsely  to  swear  and  give  in  evidence  to  and  before-  the 
court  and  jury,  before  whom  the  said  issue  should  be  tried, 
of  and  concerning  the  premises  alleged  liy  the  said  Joseph 
against  the  said  Wtliiam  and  Isaac^  whatever  the  said  Jo- 
seph  should  require  the  said  Thomas  Tar  borough  to  swear 
to,  testify  and  give  in  evidence,  in  support  of  his  said  ac- 
tion ;  and  the  said  Joseph  then  and  there  promised  to  give 
the  said  Thomas  2'arborough  the  sum  of  fift}',  or  one  hun- 
dred dollars,  if  the  said  Thomas  would,  at  the  trial  of  the 
said  issue,  before  the  Court  and  jury  aforesaid,  give  such 
evidence  as  should  be  directed  and  fabricated  by  him  the 
said  Joseph^  so  as  to  enable  him  to  recover  damages  against 
the  said  defendants,  when  in  fact  and  in  truth  the  said 
Thomas  was  ignorant  of  any  fact  or  circumstance  in  favor 
of  the  said  Joseph^  in  the  said  suit ;  and  the  said  Joseph 
well  knew  (at  the  time  he  so  solicited,  instigated  and  en- 
deavored to  persuade,  procure  and  cause  the  said  Thomas 
to  swear  in  his  behalf  as  aforesaid,)  that  he,  the  said  Tho- 
mas was  ignorant  of  any  fact  or  circumstance  in  favor  of 
the  said  Joseph^  on  the  trial  of  the  said  issue,  and  that  he 
could  not  truly  swear,  as  required  by  the  said  Joseph^  and 
that  in  truth  the  said  Joseph  was  not  entitled  to  recover 
any  damages  in  the  said  action,  as  aforesaid,  to  the  evil  ex- 
ample of  all  others,  &c." 

Thomas  Tarborough  swore,  on  the  part  of  the  pf osecu-' 
tion,  and  stated  that  he  had  been  summoned  as  a  witness 
on  the  part  of  the  defendants  in  the  case  referred  to  in  the 
indictment ;  and  whilst  attending  the  court,  the  present 
defendant  asked  him  if  he  was  not  subpcenaed  as  a  witness 
against  him,  to  which  he  answered  yes;  he  then  enquired 
if  witness  was  not  a  poor  man,  and  whether  fifty  or  a  hun- 
dred dollars  would  not  be  a  great  object  to  him,  to  which 
nc  answered  in  the  affirmative.     He  then  said  to  the  wit- 
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ncss,  "  if  you  will  relate  to  the  Court  what  I  will  now  :fll 
you,  it  shall  be  as  much  as  fifty  or  one  hundred  dollars  in 
your  way,  or  perhaps  more."  In  reply  to  this  proposition 
the  witness  told  him  he  would  be  under  the  necessity  of 
communicating  it  to  the  Court  when  he  was  called  on,  and 
the  defendant  swore  if  he  did  he  would  take  his  life. 

For  the  defendant,  several  witnesses  were  called  and 
sworn  as  to  the  credibility  ot  the  witness  Thomas  Tarbo^ 
rough.  The  substance  of  their  evidence  was,  that  his  cha- 
racter was*  not  80  high  as  to  entitle  him  to  implicit  confi- 
dence, nor  so  base  as  to  render  him  wholly  unworthy  of 
credit. 

In  reply  to  this,  several  witnesses  who  knew  Tarborongh 
stated  that  they  had  heard  nothing  against  his  character, 
and  they  thought  himi  worthy  of  credit ;  and  one  witness^ 
McCallister^  stated  that  Tarborovgh  had  repeated  Ihe  sub- 
stance of  the  evidence  now  given 'at  his  request  in  the  pfe- 
sence  of  the  defendant,  who  did  not  deny  it ;  but  stated  he 
bad  not  offered  him  any  money  ;  meaning  that  he  had  not 
actually  tendered  him  the  cash.  And  Bostick^  another 
witness,  stated  that  the  defendant  said  to  him*  that  they 
Would  make  nothing  of  the  prosecution,  as  he  had  not  gi- 
ven any  money. 

The  jury  found  the  defendant  guilty,  and  a  motion  was 
made  to  arrest  the  judgment,  on  the  ground,  that  the  in- 
dictment does  not  particularly  specify  the  perjury,  which 
the  defendant  is  charged  with  having  attempted  to  suborn 
the  witness  to  commit. 

A  new  trial  was  also  moved  for,  on  the  ground  that  the 
indictment  was  not  supported  by  the  evidence. 

Mr-  Justice  yoAw^on  delivered  the  opinion  of  the  Court. 

The  witness,  Tarborough^  proved  every  fact  charged  in 
the  indictment,  and  the  deductions  to  be  drawn  from  them 
as  to  the  quo  animo^  they  were  committed,  as  well  as  his 
credibility,  were  questions  proper  for  the  consideration  of 
the  jury  ;  and  the  most  incredulous  cannot,  I  think,  doubt 
the  correctness  of  their  conclusion.  The  motion  for  a  new 
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trial  must  therefore  fail.  The  finding  of  the  jurj'  has  fixed 
the  facts  charged  upon  the  defendant^  and  that  they  wt-re 
committed  malo  antmo^  and  with  the  intt  ntion  of  prevc  nt- 
ing  the  due  course  of  justice.  And  the  motion  in  am-st . 
of  judgment,  involves  the  question,  whctht*  r  the  offence  so 
found,  constitutes  an  offence  for  which  the  defendant  can 
be  punished  criminaliter. 

For  the  defendant,  it  is  contended  that  the  indictment 
should  have  charged,  specifically,  the  fact  which  the  defen* 
dant  attempted  to  procure  the  witness  to  swear  to,  as  with- 
out it,  it  could  not  appear  whether  it  was  true  or  false,  and 
the  defendant  might  therefore  be  innoct-nt* 

The  principle  I  take  to  be  is,  that  any  attenrtpt  to  prevent 
the  due  course  of  justice  is  an  indictable  offence,  and  pun- 
ishable criminaiiter.     On  this  principle,  pt*rjur}',  suboma" 
tion  of  perjury,  bribery,  extortion,  rescue,  escape,  &c.  are 
indictable  offences.     ^1  Chitty^s   Crim,    Law^  85. J     So 
in  attempting  to  prejudice  the  mind  of  the  jury,  by  distri- 
buting hand   bills  before  the  trial.     C4  Term  Rep.  285.  J 
And  in  TremairCs  P.  €•  169,  we  find  the  precedent  of  an 
indictment  for  persuading  a  witness  not  to  give  evidence. 
The  fact  to  which   the  defendant  wished  the  >\  itness  to 
swear,  he  was  prevented  from  disclosing  by  the  indignant 
repulse  which  the  witness  gave  him,  and  did  not  therefore   . 
enter  into  the  case;  and  if  it  had,  it  is  only  a  circumstance 
going  to  shew  the  quo  animo^  with  which  the  bribe  was  of- 
fered, and  siny  other  circumstances  producing  the  same 
conviction,  as  to  the  intention,  is  fully  sufficient.     The  in- 
dictment in  this  case  does  charge  the  act  to  have  been  done 
with  an  intention  to  prevent  the  course  of  justice,  and  on 
the  principle  established,  it  is  an  indictable  offence. 

The  nK)tion  is  refused. 

jfustices  Nott^  Huger^  Richardson  and  Cokock^  concurred . 

Duniin,  for  the  motion. 
Hayne^  attorney-general,  contra. 
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N.  G.  Cleary  vs.  F.  G.  Deliesseline. 

An  information  in  nature  of  a  quo  worran/o,  will  not  fie  at  the  suit  of  an 
individual,  but  must  be  carried  on  in  the  Dame,  by  the  officer,  and 
under  the  authority  of  the  SiAte.    f^J 

jL  UE   plaintiff,  stiling  himself  relator,  by  his   counsel, 
made  a  motion  in  the  Circuit  Court  for  leave  to  file  nn  in- 

■  # 

formation,  in  nature  oi  a  quo  wafranto^  against  the  defen- 
dant, with  a  view  to  conti  at  the  regularity  of  his  appoint- 
ment to  the  office  of  Sheriff  of  Charleston  district,  which 
he  then  exercised  and  cnjnyrd. 

TTiis  proceeding  grew  i»ut  of  the  following  state  of  facts : 
In  January,  1820,  an  election  was  held  for  Sheriff  of 
Charkston  district,  at  which  both  the  parties  were  candi- 
dates, and  on  counting  the  votes,  it  appeared  that  the  de- 
fendant was  elected  by  a  majority  of  thirty-eight  votes 
over'the  relator,  who  was  the  next  highest  candidate.  Th^ 
relator  entered  a  protest  against  the  election,  and  a  majo- 
rity of  the  managers  convened,  heard  the  grounds  of  the 
protest,  and  decided  in  favor  of  the  defendant,  and  certi- 
fied to  the  governor  that  he  was  duly  elected,  who  there- 
upon commissioned  him  accordingly. 

The  Circuit  Court  rejected  the  motion  for  leave  to  file 
the  information,  and  it  was  now  renewed  in  this  court  in 
the  form  of  an  appeal  from  that  decision. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  grounds  of  the  present  motion  embrace  an  ex- 
tensive range  of  objections,  relating  to  the  incompeten- 
cy of  a  majority  of  the  managers  to  decide  on  the  grounds 
of  the  protest,  and  the  ifncorrectness  of  their  decision.  But 
it  is  objected,  on  the  part  of  the  defendant,  that  whatever 
may  be  tBe  merits  of  this  motion,  it  cannot  be  investigated 
in  this  form  of  proceeding  ;  as  an  information  in  nature  of  a 
quo  ivarranto^  it  is  insisted,  will  not  lie  at  the  suit  of  an  in- 
dividual, but  must  be  carried  on  in  the  name,  by  the  officer 
aoxd  under  the  authority  of  the  state ;  and  the  Court  being 
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of  this  opinion,  it  is  not  necessary  to  notice  the  grounds  o( 
the  present  motion.  For  every  wrong  and  injury  the  law 
furnishes  a  final  and  efficient  reroedy,  corresponding  with 
its  nature  and  enormity  ;  and  in  order  to  judge  ot  the  fitness 
oi  the  remedy,  it  will  first  bfj  necessary  to  fix,  with  preci- 
sion, the  nature  and  character  of  such  wrong  or  injury. — 
The  relator^  in  this  case,  alleges  that  the  defendant  has 
been  commissioned,  and  now  exercises  and  enjoys  the  of- 
fice of  sheriff  of  Charleston  district,  without  having  been 
duly  elected  according  to  the  laws  of  the  state;  or  in  other 
words,  it  is  an  allegation  that  he  has  usurped  that  office. — 
If  this  he  a  wrong  done  to  the  relator,  in  his  individual  ca- 
pacity, he  has  in  this,  or  some  other  form,  a  remedy  ;  but 
if  it  be  a  wrong  done,  or  an  offence  against  the  whole  com- 
inunity,  it  belongs  to  them  and  not  to  an  individual  to  re« 
dress  it.  And  the  remedy  pointed  out  must  be  pursued; 
for  if  one  individual  has  a  remedy  for  a  wrong,  comtnit- 
ted  against  the  community,  oil  account  of  the  interest  which 
he  has  in  it,  so  may  each  member  of  it*  Judge  Blackstone^ 
in  his  Commentary  on  the  laws  of  England,  (voL  4,  p.  5,) 
remarks,  that  **  the  distinction  of  public  wrongs  from  pri- 
vate, of  crimes  and  misdemeanors  from  civil  injuries, 
seems  principally  to  consist  in  this  : — ^That  private  ^vrongs 
or  civil  injuries,  are  an  infringement  or  privation  of  civil 
rights,  which  belong  to  individuals,  considered  merely  as 
Individuals :  Pul>lic  wrongs,  or  crimes  and  misdemea- 
nors, are  a  breach  and  violation  of  public  rights  and  duties 
to  the  whole  community,  considered  as  a  community,  in 
its  social  aggregate  capacity.^' 

With  this  definition  before  us,  I  think  there  can  be  no 
difficulty  in  determining  the  character  of  the  wrong  com- 
plained of  in  this  case.  The  appointment  to  office  is  (if  I 
may  so  express  it,)  one  of  the  prerogatives  of  the  supreme 
authori|]r  of  the  state  ;  and  it  follows,  that  any  usurpation 
of  it  is  a  public,  and  not  a  private  wrong,  except  so  far  as 
the  individual  is  affected  as  one  of  the  community,  and 
that  a  public  remedy  ought  to  be  pursued. 
So  much  for  the  character  of  the  wrong  complained  of  here^ 
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I  will  now  proceed  to  consider  the  character  of  the  reme- 
dy resorted  to. 

The  proceeding  hy  information  in  nature  of  a  quo  war- 
ranto^ so  far  as  the  character  oi  the  proceeding  itself  is  in- 
volved, is  no  doubt  the  legal  appropriate  remedy  ;  but  the 
objection  in  this  case  is,  that  it  proceeds  in  the  name  o:  an 
individual,  and  not.in  the  name  or  by  the  authority  of  ihc 
state.  The  same  karned  author  before  quoted  f4f  Black, 
312,^  in  speaking  of  ihis  proceeding,  observes,  that  it  is 
*•  generally  made  use  of  to  try  civil  rights  to  franchises, 
though  it  is  commenced  in  the  same  manner  as  other  infor- 
mations are,  by  leave  of  the  Court,  or  at  the  will  of  the  at- 
torney-general :  being  properly  a  criminal  prosecution,  iu 
order  to  fine  the  defendant  for  his  usurpation  as  well  as  Xo 
ouhthim  from  his  office  ;  yet  usually  considered  as  merely 
a  civil  proceeding/'  (Vide  olso^  3  Bacon  a  Abr.  635. 
T5/.  InfoTmatioii  A.J  If  then  the  wrong  complained  of  bo 
of  a  public  nature,  and  the  remedy  also,  it  follows  that  the 
relator  ought  not  to  be  at  liberty  to  usurp  it  to  serve  his 
individual  purposes.  The  state  have  selected  from  among 
its  citizens  men  distinguished  for  their  learning  and  inte- 
griiy,  to  whom  alone  is  intrusted  the  conduct  of  all  public 
prodecutions ;  and  the  constitution  itself  provides,  that  they 
shall  be  carried  on  in  the  name,  and  by  the  authority  of  the 
State  ;  fS  Art.  2§.  State  CojistitutioA^J  and  so  far  froni 
this  being  a  prosecution  of  that  character,  wc  find  the  attor- 
ney-general, in  the  ranks  of  the  counsel,  opposed  to  the 

motion. 

« 

It  is  said,  however,  that  this  mode  of  proceeding  was 
allowed  in  the  case  of  Ilai/s  vs.  Harley^  fl  Const,  Eeports^ 
271mJ  The  answer  is,  that  no  objection  was  made  on 
that  ground,  and  I  well  remember,  that  the  objection  then 
occurred  to  some  of  the  members  of  the  Court,  but  it  was 
thought  better  to  lay  hold  of  that  occasion  to  decide  the 
important  question  involved  in  that  case,  than  to  turn  the 
parties  around  on  an  objection  not  going  to  the  merits,  es- 
pecially as  the  judgment  of  the  Court  was  not  to  affect 
the  incumbent.     This  argument  proves,  however,  that  the 
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court  cannot  be  too  circumspect  in  guarding  against  devi- 
ations from  the  establishtd  mode  of  pleading;  for  by  pas* 
sing  them  over  sub  aileuth^  we  may  establish  precedents, 
the  consequences  of  which  we  cannot  now  foresee. 

This  motion  is  therefore  refusrd. 

Justices  Baij^  Colcock^  Nott^  GanttdXi(}L  Huger^  concurred^ 

Hunt  nnd  Lance^  for  the  motion. 

Gadsderiy  and  [iayne^  Attorneif -General^  contra. 

Co,J  In  the  case  of  JMivton  vs.  Hvdsorif  judgement  was  arrested  on 
the  same  grotind,  diiriiipj-  this  term,  although  it  was  contended  that  ii 
differed  from  the  above  case,  inasmuch  as  the  relator  claimed  the  rigJit 
to  be  invested  with  the  nflice,  and  in  the  above  he  did  not.  See  poatf 
the  cases  of  the  Slate  vs.  Deliesseline ;  Do.  vs.  Hudson.  R' 

MissRooN  VS.  Frean. 

^Vhen  a  person  is  sued  for  moncv  received  for  gt)ods  sold  by  him  as 

vendue-master,  he  is  not  entitled  to  an  imparlance. 
But  whether  he  acted   in   the   capacity  of  vendue-master  or  not,  is  a 

question  of  fact,  to  be  tried  by  the  jury,  and  not  by  the  Court. 

A  HIS  was  an  action  brought  to  recover  from  the  defen- 
dant a  certain  sum  oi  money,  which  it  was  alleged  he  bad 
received  upon  tiie  sale  of  goods  deposited  in  his  hands  for 
sale  as  "  vendue-master."  The  object  of  alleging  that  he 
was  vendue-master,  was  to  give  the  plaintiff  a  preference 
on  the  docket,  pursuant  to  the  provisions  of  the  act  of  the 
15th  Decejnber,  1815. 

The  defendant  denied  that  he  had  sold  the  goods  as 
vendue  master.  And  the  question  was  how  that  fact  should 
be  tried  ? 

The  presiding  judge  was  of  opinion  that  the  question 
ought  to  l)e  tried  by  the  Court ;  and  after  having  heard  af- 
fidavits on  both  sides,  was  ol  opinion  that  the  defendant 
had  sold  the  goods  in  question,  as  vendue-master,  and 
therefore  ordered  the  case  on  for  trial,  on  its  merits. 

The  jury  found  a  verdict  for  the  plaintiff;  and  this  was 
a  motion  to  set  aside  that  verdict,  and  to  give  the  defen- 
dant leave  to  try  the  previous  question. 
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3fr.  Justice  Nott  dclivtrid  tht-  opinum  of  the  Court. 

The  act  of  1815,  has  two  objects  in  virw  ;  onr  to  give 
to  the  plaintiff  a  summary  rem*  dy  in  thf  dtstription  of 
cases  referred  to  ;  the  other  to  debar  the  dtfi ndani  from 
the  benefits  of  the  insolvent  debtor's  act.  It  authorizes 
d)ts  Court  to  make  such  rult^s  and  re $:^uluti(;iis  as  shall  be 
necessary  to  carry  its  provisions  into  efftct.  The  plaintiff 
is  not  entitled  to  this  summarv  tri.il,  until  it  is  ascertained 
that  the  defendant  acteri  in  the  character  alleged.  I'he 
Court  has  never  yet  directed  the  manner  in  which  that 
question  shall  be  tried,  and  this  case  furnishes  a  j^ncd  op- 
portunity to  prescribe  the  method  by  which  it  shall  be 
done.  The  plea  denies  the  character  in  which  the  defen- 
dant is  sued.  It  is  a  dilatory  plea  which  dots  not  go  to 
the  merits  of  the  case.  Like  every  other  dilatory  plea, 
therefore,  which  involves  a  question  of  fact,  it  must  be  tried 
by  a  jury.  The  credibility  of  the  witnesses  may  be  in- 
volved, of  which  the  jury  are  the  only  competent  judges. 
If  the  verdict  be  found  for  the  plaintiff,  th.  n  the  defendant 
must  plead  issuably,  and  go  to  trial  instarJer,  if  so  order- 
ed by  the  Court.  If  for  the  defendant,  then  he  will  !..  n- 
titled  to  an  imparlance  upon  the  usual  tt  rms.  If  tht  [  \',  d- 
iogs  should  present  an  issue  of  law,  then  to  be  sure  the 
question  must  be  decided  by  the  Court,  and  ou^ht  not  to 
be  sent  to  the  jury.  This  opinion  does  not  cnnflii  t  with 
the  decision  in  the  caseK>f  Rochcblarivhe  vs.  deary  S^P  Gieu^ 
tried  January  Term,  1820.  In  that  case,  in  addition  to 
the  general  issue,  the  defendants  had  pleaded  that  they 
were  not  vendue-masters.  That  was  not  made  a  prelimi- 
naiy  question,  but  the  tw^o  issues  were  tritd  at  the  same 
time.  The  jury  found  for  the  plaintiff;  but  superadded 
to  their  verdict,  that  the  defendants  had  not  sold  the  gr)ods 
in  question,  in  the  capacity  of  vendue-mastt  rs.  The  plain- 
tiff moved  for  a  new  trial,  on  the  ground  that  the  latter 
part  of  the  verdict  was  contrary  to  evidence.  The  Court 
held  that  it  was  no  ground  for  a  new  trial,  on  the  part  of 
the  plaintiff.  In  that  stage  of  the  proceeding:,  it  was  an 
immaterial  issue ;  otherwise  it  would  lead  to  this  absur- 
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dity,  that  the  merits  of  the  question  must  first  be  tried  iit 
order  to  dett- rmine  whether  the  plaintiff  was  tn^ilKd  to  a 
sumraaiy  trial  or  not.  The  Court  were  of  opinion  that 
thr  question  ought  not  to  be  tried  merely  for  the  purpose 
of  ascertaining  whether  the  defendants  would  he  entitled 
to  the  benefit  of  the  insolvent  debtor's  act.  They  might 
never  ask  for  the  benefit  of  it.  The  time  of  the  Court 
ought  not  to  be  occupied  in  trying  questions  which  do  not 
affect  the  merits  of  the  case.  It  was  thought  time  enough 
to  try  that  question,  when  the  defendant  should  apply  for 
the  benefit  of  the  act.  That  part  of  the' verdict  therefore 
was  considered  as  surplusage,  and  the  motion  was  refused* 
If  on  a  distinct  issue  submitted  to  the  jury  on  the  applica- 
tion of  the  defendant,  to  try  the  right  of  preference  on  the 
docket,  a  verdict  should  be  found  against  him,  perhaps 
that  verdict  ought  to  be  conclusive  on  his  application  for 
the  benefit  of  the  insolvent  debtor's  act.  Even  neglecting 
to  put  in  such  a  plea  in  time,  might  be  construed  into  an 
acquiescence  of  the  truth  of  the  allegation.  But  it  is  not 
now  necessary  to  determine  what  evidence  shall  be  requir- 
ed of  the  fact  on  an  application  for  the  benefit  of  the  insol- 
vent debtor's  act.  The  plea  ought  not  to  be  allowed  when 
the  only  effect  will  be  to  guard  against  a  contingency 
which  may  never  happen. 

TRis  is  a  motion  on  the  part  of  the  defendant  for  a  new- 
trial,  on  the  ground  that  he  has  been  denied  a  privilege 
which  the  law  allows  him,  of  having  the  preliminary  ques- 
tion tried  by  a  jury.  The  practice  has,  perhaps,  been  va- 
rious heretofore.  It  ought  to  be  settled,  that  it  may  be 
uniform.  This  Court  is  of  opinion  that  an  i^sue  ought  to 
have  been  made  up  and  sent  to  the  jury  for  trial.  And 
this  opinion  is  in  conformity  with  the  decision  which  has 
already  been  made  during  this  term,  in  the  case  of  /.  C- 
Moses  &f  Co,  ads.  Lowden* 

The  motion  must  be  granted. 

Justices  Colcoci^  Gantt9Xid  Huget\  concurred. 
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5outh-Carolina  Society  vs»  Johj*  Johnson,  Jun. 

Wb^re  an  officer,  wl^  is  elected  annually,  gives  a  bond  for  the  faith- 
ful dischu^e  of  the  duties  of  his  office,  his  securities  are  bound  only 
for  one  year,  although  there  is  no  time  specified  in  the  bond,  aiMi  al- 
though he  should  be  re-elected  several  years  in  succession. 

Though  a  deed  refer  to  a  matter  extrinsic,  to  explain  which  a  resort 
to  parol  evidence  may  be  necessar}',  that  does  not  authorize  parol  evi- 
dience  to  be  given  to  explain  or  contradict  the  deed  itself. 

i  HIED  at  Charleston,  May  Term,  1820,  before  his  ho- 
nor Judge  ColcocL 

This  was  an, action  of  debt  on  bond  against  the  defen- 
dant, as  one  of  the  securities  of  Mn  Peter  Trezevant. 
treasurer  of  the  South-  Carolina  Society,  The  following 
are  the  facts  of  the  case  as  appear  frum  the  pleadings  and 
testimony : 

Mr;  Trezevant  was  elected  treasurer  of  the  South' 
CaroUna  Society^  4th  October,  1808,  to  fill  the  unexpired 
term  of  Tobias  Cambridge^  deceased*  In  accordance 
with  the  rules  of  the  society*  he  was  re-elected  treasurer 
on  the  Easter  Tuesday  of  the  following  year,  (1809,) 
when  Colonel  yohnson  became  his  security.  He  was  re- 
elected on  the  Easter  Tuesday  of  every  succeeding  year, 
until  the  year  1814 ;  but  no  new  bond  was  taken  at  any  re- 
election. Mr.  Trezevant  regularly  accounted  with  the 
proper  officers  of  the  society,  whenever  he  was  required 
by  tbem^  until  August,  1813,  when,  upon  examination  by 
the  committee  of  accounts,  a  deficiency  of  S2332,  was  de- 
tected. It  farther  appeared.frotn  the  minutes  of  the  socie- 
ty, that  on  the  31st  August,  1813,  the  society  demanded 
of  Mr.  Trezevant  a  new  botid,  with  securities,  for  the  term 
of  the  last  election ;  or  that  in  addition  to  that  given  on  his 
first  election,  his  securities  should  stipulate  for  the  faith- 
ful discharge  of  his  duties  as  treasurer,  under  his  then  pre- 
sent or  any  future  election;  the  bond  on  which  the  action 
is  brought  being  thought  inlralid  after  the  first  election. 
This  proposition  was  however  rejected  by  Mr.  Trezevant  "^.^ 
and  his  securities.    No  defalcation  had  taken  place  prior 
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to  August,  1813,  when  it  was  reported  to  the  society  by 
the  chairman  of  the  committee.  Mr.  Tr^«;a«i,  continu- 
ed in  office  until  October,  1813,  when  he  sent  in  his  letter 
oi  resignation,  which  was  accepted. 

Mr.  Bee  was  brought  forward  as  a  witness,  and  was  ob- 
jected  to  on  the  ground^  that  he  was  an  officer  and  corpora- 
tor of  the  society.;  which  objection  was  ovtr-ruled,  and  he 
tiestified  to  the  following  facts,  viz.  That  new  bonds  on  the 
re-election  of  the  same  person  had  not  been  previously 
required,  and  that  the  officers  take  the  bonds,  and  do  not 
Ireport  the  securities  to  the  society ;  that  they  did  not  in 
this  case,  nor  in  any  on  the  minutes  of  the  society  ;  that  it 
was  not  the  practice  to  take  new  bonds  ;  but  it  was  not  the 
understanding  that  new  bonds  should  not  be  taken. 

The  testimony  relative  to  the  practice  of  the  officers  not 
to  take  hew  bonds,  was  objected  to  by  defendant's  counsel, 
on  the  gt*6und  that  the  rules  of  the  society  require  an  an- 
nual election  of  the  treasurer,  and  that  any  practice  or  ne« 
gligence  of  the  officers  could  not  regulate  the  legal  liability 
of  the  defendant,  or  extend  his  responsibility  beyond  the 
year ;  and  further,  that  it  was  parol  testimony  which  went 
directly  to  contravene  the  rules  of  the  society  and  the  legal 
implication  arising  therefrom.  This  objection  was  likewise 
over-ruled  by  the  judge,  and  tbe  testimony  went  to  the  ju- 
ry, and  was  used  by  his  honour  as  an  argument  against  the 
defendant. 

Mr.  Akxander,  one  of  the  society^  was  also  examined, 
and  stated  that  no  defalcation  had  taken  place,  until  Au- 
gust, 1-813,  when  he  made  the  report  to  the  society,  that 
Mr.  Trezevant  had  regularly  accounted  tvrith  hind  every 
year,  that  the  committee  were  satisfied,  and  that  Mr. 
Trezevant  was  balloted  for  every  year  as  a  new  Candidate. 

Mr.  Toomer  proved,  that  though  a  iliember  of  the  socie- 
ty, he  never  knew  securities  discharged  by  the  society. 

A  motion  was  then  made  for  a  non-suit,  on  the  ground 
that  the  bon4  executed  by  Mr#  Trezevant^  at  his  first  elec* 
tion  as  treasurer,  cannot  bind  his  securities  for  any  default 
or  neglect  of  duty  after  the  first  term  of  c^rvice,  and  under 
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a  subsequent  appointment  by  the  society.  This  motion 
iras,  however,  refused  by  the  Court,  and  the  case  went  to 
the  jury. 

The  Judge,  after  stating  the  testimony,  and  the  rules  of 
the  society,  charged  the  jury,  that  the  intention  of  the  par« 
ties  was  to  govern,  and  that  this  was  to  be  gathered  from 
the  bond,  and  from  the  nature  of  the  duties  of  the  office.-^ 
He  then  remarked  that  no  man  copld  doubt  the  meaning 
of  the  bond ;  it  first  states  that  he  was  treasurer,  and  no* 
thing  appears  from  the  paper  which  shews  be  was  not  to  be 
ao  for  twenty  years.  It  also  states,  that  he  is  to  account 
whenever  required,  and  in  every  matter  and  thing,  shall 
faithfully  discharge  his  trust  as  treasurer,  without  saying 
a  word  about  the  time.  He  then  stated  the  subject  mat^ 
ter,  viz :  an  undertaking  by  the  principal  to  act  as  treasu- 
rer ;  and  read  the  6th  rule,  requiring  an  annual  election  of 
the  treasurer  ;  at)d  the  14(h>  ^^^^  ^^c  present,  and  every 
future  treasurer*  should  give  bond  and  security.  He  said 
that  the  meaning  of  the  last  rule  was,  that  Mr.  Trezevant 
should  now  give  bond,  and  when  another  man  is  elected, 
he  shall  be  a  future  treasurer.  The  custom  of  the  society, 
he  said,  was  known  to  defendant,  or  he  should  have  knows 
it,  and  it  would  be  contrary  to  common  sense  to  suppose 
that  he  did  not  know  it ;  and  this  operates  conclusively  to 
fix  him  for  the  defalcation.  He  then  enumerated  the 
classes  of  cases  quoted  by  defendant's  counsel,  and  said 
there  were  three : 

Ist.  When  the  specific  time  was  mentioned,  and  wh^ch 
he  conceived  was  inapplicable  to  the  case  before  them. 

£d«  Where  the  contract  was  entered  into  by  one,  and  the 
parties  were  afterwards  changed. 

3d.  Securities  of  public  officers  are  not  liable  for  a  de^ 
fidcation  beyond  the  time  of  the  original  appointment,  yet 
Ac  defendant  was.  The  difference  between  public  and  pri* 
vate  officers,  he  stated  to  be  these : 

Ist.  One  is  liable  to  the  whole  community^  the  other  to 
private  persons. 

2d.  Publi^  officers  cannot  be  turned  out^  private  can  bci^ 


44  Charleston,  18S1, 

?d.  The  security  of  a  public  officer  has  no  opportunny 
to  investigate  the  conduct  of  his  principal,  but  defendant 
had. 

He  admitted  that  the  case  in  Bos.  &  PuL  quoted  in  fa- 
vor of  defendant,  was  directly  in  point,  but  that  he  would 
Hdt  be  governed  by  it,  as  the  decision  appeared  to  him  er- 
roneous. He  further  told  the  jury  they  could  find  a  ver- 
dict against 'defendant,  (one  of  three  securities)  for  the 
whole  amount  of  the  defalcation,  with  interest  from  the 
date  of  the  account,  rendered  by  Mr.  Trezcvant^  which 
they  accordingly  did;       •       • 

A  motion  was  now  made  to  reverse  the  decision  of  the 
Circuit  Court,  and  for  a  nonsuit  on  the  ground  taken  be* 
fore  the  Circuit  Judge,  and  which  has  been  already  stated 
in  this  brief.  ,     * 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

I  have  taken  the  brief  which  has  been  delivered  by  th^ 
counsel  for  the  defendant,  as  containing  a  correct  report 
of  this  case.  The  several  questions  growing  out  of  it^ 
which  have  been  submitted  to  us  in  the  course*  of  the  argu-^ 
ment,  are  as  follows  : 

1st.  Whether  the  legal  effect  of  the  bond  in  question  is 
to  make  the  defendant  liable,  after  the  expiration  of  on^ 
year;  being  the  period  for  which  Mr.  7 rez^an^  was  first 
elected,  when  he  became  his  security  f 

2nd.  Whether  parol  evidence  was  properly  admitted  to 
show  the  intention  of  the  parties;  and  if  it  was,  whether 
it  has  given  th^  bond  a  more  extended  operation  than  ' 
would  otherwise  have  been  given  to  it  ? 
•  3rd.  Admitting  Colonel  Johnson  to  be  bound  only  fo:^ 
one  y^r,  whether  there  was  not  sufficTent  evidence  before 
the  jury  td'sustatn'^he  verdict;  at  least  for  a  part,  if  not, 
for  the  whole  ?       '  '      *    'i      ^ 

The  condition  of  the  bond  b  in  the  following  worda  : 
•*  The  condition  of  the  above  obli^tion  is  such,  that  if  the 
above  bound     Peter    Trezevant^    John    Johmon^  jun; 

Charles  B*  Cochran^  and  Hugh  Patterson^  their  certain 

^.  •         •  I. 
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xttonues^,  heirs,  executory  or  administratora»  or  any  of 
rhcm,  shall  and  do  well  and  truly  dt  liver  in  good  order 
unto  the  above  mentioned  South- Carolina  Society^  when- 
ever the  same  shall  be  demanded  or  called  for,  at  any  of 
their  regular  meetings,  (fire  and  like  unavoidable  acci- 
dents excepted,)  the  several  bonds,  notes  and  sums  of 
money,  with  the  silver  plate  belonging  to  the  South-Caro- 
&na  Society  ;  which  bonds,  notes,  plate  and  sums  of  mo- 
ney are  for  greater  certainty  specified  and  contained  in  a 
schedule^  dated  the  thirteenth  day  of  January,  1809,  and 
subscribed  by  the  said  Peter  Trezevant^  and  delivered  to 
Thomas  Roper ^  esquire,  the  present  steward  of  the  said 
society  ;  and  also,  shall  at  all  times,  when  required,  ren- 
der.a  true  and  faithful  account  of  the  monies  from  time  to 
time  that  shall  be  delivered  to  him  by  the  said  society,  or 
received  by  him  in  their  behalf,  and  in  every  matter  and 
thing  faithfully  shall  discharge  his  trust  as  treasurer  of  the 
said  society,  then  this  obligation  to  be  void  and  of  no 
effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 

It  does  not  appear  upon  the  face  of  this  bond,  for  how 
long  a  time  its  obligation  was  intended  to  continue.  But 
its  object  appears  to  be  to  secure  the  faithful  performance 
of  Mr.  Trezevanfs  duties  as  treasurer  of  the  South-Ca- 
roBna  Society.  The  duration  of  the  bond,  therefore,  must 
be  determined  by  the  duration  of  the  office.  By  a  refer- 
ence to  the  rules  of  the  society,  it  appears  that  the  treasu- 
rer was  elected  only  for  one  year.  The  legal  operation  of 
the  bond  therefore  cannot  be  carried  beyond  that  period. 
Neither  can  it  be  extended  by  the  accidental  circumstance 
of  his  having  been  re-elected.  It  must  continue  to  have 
the  same  construction  as  would  have  been  given  to  it,  at  the 
time  of  its  creation.  Such,  I  think,  would  have  been  it? 
construction  upon  principle,  without  regard  to  authority. 
But  it  is  amply  supported  by  authority.  (^2  Saunders^  41 1 . 
Wright  vs-  Russell^  3  IVthon^  530.  Barter  vs.  Parker^  1 
Term  iP</r.  287.  Strange  et  aL  vs.  Lee^  3  East^  484.  4  B.  &f 
/*.  34, 40.    Pro.  Uv.   Wat.  Works  vs.  Harpley^  6  Eas{^ 
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507.     SB.  ^  P.  174.    2  lUauie  is"  Sehvyn,  363.    Com. 
Accounts  vs.  Greenwood^  1  Eq.  Rep.  4f52.J 

It  is  true  that  in  most  oi  those  cases,  the  term  of  office 
is  expressed  in  the  bond,  or  may  be  inferred  from  its  lan« 
guage  and  provisions.  But  whether  it  is  expressed  iix  the 
bond,  or  fixed  by  law,  cannot  make  any  difference ;  and 
the  rules  of  this  society  arc  the  law  to  all  the  members  be- 
longing to  it.  The  case  of  the  Commissioners  of  Public 
Accounts  vs.  Greenxvood  and  others^  (\  Eq.  Rep.  450, J  is 
directly  in  point.  I'he  defendant  had  been  security  for 
the  treasurer  of  the  State,  who  had  been  elected  annually^ 
There  was  no  time  mentioned  in  the  bond,  and  the  Court 
of  Equity  held  that  he  was  not  Ijound  beyond  the  first  year* 
A  distinction  is  attempted  to  be  made  between  an  office 
of  a  public  nature,  and  a  private  office  of  a  self-created 
society.  Every  member  of  the  State,  it  is  said,  is  suppo* 
sed  to  know  the  laws  of  the  State.  But  it  may  be  answer- 
ed, that  the  members  of  every  society  are  presumed  to 
know  the  laws  of  that  society^  The  strongest  case  in  favor 
of  the  plaintiff,  is  the  case  of  Hughes  vs.  Smith  and  Miller. 
CS  Johnson^  168. J  That  was  an  action  brought  by  a  she- 
riff on  a  bond  given  for  the  faithful  performance  of  the 
duties  of  a  deputy  sheriff,  by  one  of  the  defendants,  *^  as 
long  as  he  should  continue  in  that  office.^^  The  sheriff  had 
been  re-elected  after  taking  the  bond,  and  the  deputy  had 
been  continued  in  office,  without  any  new  appointment.— 
The  question  was  whether  the  bond  continued  to  be  obli- 
gator)' after  the  re-election  of  the  sheriff?  The  Court  held 
that  it  did  ;  because,  although  the  sheriff  was  re-appoint- 
cd,  the  deputy  was  not,  neither  was  it  necessary  that  he 
should  be.  His  office  continued  on  uninterrupted,  and 
therefore  the  bond  continued  operative.  'The  grounds  of 
that  decision  were,  that  as  there  was  no  point  of  time  when 
the  sheriff  was  not  actually  in  office,  the  office  of  the  de- 
puty did  not  cease  with  the  expiration  of  the  term  of  of- 
fice of  his  principal.  With  all  the  respect  due  to  the  able 
bench  of  New- York,  I  am  not  prepared  to  say  that  I  should 
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concur  with  that  decision.  But  it  is  declucible  even  from 
that  case,  that  if  the  office  of  the  deputy  had  expired  with 
that  of  his  principal,  or  if  he  had  actually  heen  re-appoint- 
?d,  the  obligation  of  the  bond  would  have  ceased.  I  thirk 
therefore,  that  the  defendant  was  not  bound  beyond  the 
first  year  that  Mr.  Trezevant  was  in  office.  On  the  second 
ground,  the  amount  of  the  argument  on  the  part  of  the 
plaintiff  is,  that  the  bond  on  its  face  does  not  appear  to  be 
limited  in  its  duration.  The  defendant  therefore  is  oblig- 
ed to  resort  to  parol  evidence  to  fix  its  limits,  and  that  per- 
mitting the  defendant  to  go  into  parol  evidence,  opens  the 
door  for  the  plaintiffs  to  go  into  similar  evidence  to  shew 
the  intention,  and  that  the  intention  must  prevail,  even 
though  it  be  contrary  to  the  language  of  the  deed  itself. — 
But  I  think  the  counsel  is  mistaken,  both  with  regard  to 
the  facts  and  the  conclusion  which  he  has  drawn  from 
them.  We  cannott,  to  be  sure,  from  the  bond  alone,  as- 
certain the  period  of  its  duration.  Neither  can  we  asrtr- 
tain  that  there  has  been  a  breach  of  the  condition.  7  he 
first  resort  to  parol  evidence  then  is,  on  the  part  of  the 
plaintiflt,  to  shew  a  breach  of  the  covenant  contained  in  the 
condition.  The  object  of  the  testimony  on  the  part  of  the 
defendant  is,  to  repel  the  proof  adduced  by  the  plaintiff,  by 
shewing  that  the  bond  had  become  a  dead  lettt  r  before  the 
breach  assigned  could  have  happened.  But  it  is  not  parol 
evidence.  He  relies  on  the  constitution  of  the  society, 
which,  in  relation  to  every  thing  affecting  the  members  of 
the  society,  is  as  high  evidence  as  the  constitution  of  the 
State. 

But  suppose  the  defendant  had  proved  the  same  fact  by 
parol,  the  conclusion  attempted  to  be  drawn  from  it  would 
not  follow.  Wherever  a  deed  refers  to  any  thing  extrin- 
sic or  foreign  to  the  deed  itself,  it  must  be  established  or 
identified  by  parol  evidence.  Thus  for  instance,  where  a 
conveyance  or  grant  of  land  calls  for  certain  marks  or  mo- 
numents as  evidence  of  its  metes  and  bounds,  those  marks 
or  monuments  can  be  identified  only  by  parol  evidence; 
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such  evidence  ivould  be  consistent  with,  and  not  contra- 
dictory to  the  deed.     It  certuinly  would  not  authorize  the* 
opposite  party  tb  go  into  evidence  to  shew  that  the  inten- 
tion oi  the  parties   was'  different  from  the  legal  import  oi 
the  writing  itself*     If  a  person  should  enter  into  a  covenant 
to  deliver  to  Another  all  the  cotton  which  he  had  in  a  cer- 
tain ware-hduse  in   Charleston,  it  would  be  necessary  fo 
shew  by  parol  evidence  how  mu6h  cotton  he  had  in  that 
ware-house  at  the  time.     Bat  that  would  not  make  it  com- 
petent foi*  him  to  shew  that  he  meant  a  part  and  not  the 
whole  ;  or  for  the  other  to  shew  that  he  was  bound  to  de- 
liver all  that  might  b^  in  the  ware-house  at  any  indefinite 
period  afterwards.     So  where  by  the  production  of  parol 
evidence,  one  part  of  a  deed  is  made  to  appear  inconsis- 
tent with  another  part  of  the  same  deed,  that  inconsistency 
or  ambiguity  thus  raised  may  be  explained  by  th^   same 
ki.id  of  testimony :  As   if  a  grant   should  call  for  a  line 
rimning  south  to  a  particular  river,  which  should  be  found 
on  the  north,  it  might  be  explained   by  parol  evidence  ; 
because  the  river  itself  as  well  as  its  relative  position  to  the 
land,  would  be  a  part  of  the  description.     But  that  would 
not  give  a  license  to  shew  that  it  was  the  intention  of  the 
parties  to  extend  the  line  a  given  distance  beyond  the  ri- 
ver.    The  intention  ought  to  prevail ;  but  then  it  must  be 
collected  from  the  deed  itself.     A  deed  may  be  couched 
in  language  so  strong,  as  to  control  the  legal  effect  «>f  tech- 
nical terms  in  aid  of  the  intention  of  the  parties ;  but  it  can- 
not be  altered  or  explained  by  parol  evidence,  except  where 
an  ambiguity  has  been  raised  by  such  evidence,  and  then 
only  to  remove  that  ambiguity.    I  think  therefore  that  the 
evidence  offered  to  shew  the  intention  of  the  parties  ought 
not  to  have  been  received.     I  do  not  think,  however,  that 
it  altered  the  complexion  of  the  case  ;  it  merely  went  to 
shew  that  the  society  had  neglected  to  renew  the  bond  at 
each  annual  election.     But  it  does  not  follow,  that  because 
the  defendant  was  a  mrmber  of  the  society,  he  must  have 
been  acquainted  with  that  fact.     Neither  is  it  material 
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vliecher  he  was  or  not;  it  could  not  alter  his  responsibility ; 
be  certainly  did  know  that  his  principal  t^as  elected  for  one 
year  only,  and  it  is  reasonable  to  presume,  that  he  as  cer- 
tainly concluded  that  his  liability  ceiised  at  the  expiration 
of  the  year. 

I  come  now  to  the  last  question  which  has  been  submit- 
ted to  our  consideration.  If  it  were  doubtful  whether  thfe 
delinquency  might  not  have  hupprned  during  the  first 
year  that  Mr.  Trezevant  was  in  office,  the  case  ought  to  be 
sent  back  to  another  jury.  But  the  testimony  satisfactorily 
removes  that  doubt.  The  part  of  the  bond  in  which  the 
breach  is  assigned,  is  in  these  words,  that  he  ^'  shall,  at  all 
times,  when  required,  render  a  true  and  faithful  account  of 
the  moiiies  from  time  to  time,  that  shall  be  delivered  to 
him  by  the  said  society,  or  received  by  him  in  their  be- 
half." It  appears  by  the  evidence  presented  to  us,  that  he 
did  render  a  true  and  faithful  account,  according  to  his 
covenant,  at  the  expiration  of  that  year.  It  also  appears 
bv  the  accounts  of  his  successor,  that  all  the  monies  were 
paid  over  to  him.  He  was  inldetd  his  own  successor^  and 
acknowledged  the  money  in  his  hands,  and  the  society  ap- 
pears to  have  been  satisfied  with  his  accounts  for  several 
succeeding  years,  tt  is  apparent,^  therefore,  that  the  de- 
falcation happened  several  years  after  the  liability  of  the  ' 
defendant  ceased  to  exist.  The  action  ought  not  to  have 
been  sustained,  and  the  motion  fof  a  non-suit  must  be 
granted* 

Justices  Bay^  Canity  Richardson  and  Huger^  concurred.. 

McCall  and  tfayne^  AtiGrney-Gen.  for  the  motion. 
Simons  and  Waring^  contra. 
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Miller  vs.  The  Exor^s  of  Fisk. 

V 

IHThere  the  plea  of  the  ttatale  of  limitations  has  been  put  in,  atteir  a 
cause  had  been  several  Courts  at  issue,  and  it  does  not  appear  that 
notice  to  the  opposite  party  had  been  given,  nor  the  leave  of  the 
Court  obtained^  it  may  be  stricken  out  on  motion* 

JL  HIS  was  an  action  of  assumpsit,  tried  at  Charleston, 
Spring  Term,  1820.  The  cause  had  been  between  three 
and  four  years  at  issue,  when  the  defendant's  attorney, 
without  any  notice  to  the  opposite  party,  tendered  the  plea 
of  the  statute  of  limitations,  which  was  filed  by  the  clerk. 
As  soon  as  the  plaintiff's  attorney  discovered  that  such  a 
plea  had  been  filed,  (which  was  at  the  same  Court,  and 
about  the  time  the  cause  was  called  for  trial,)  he  moved  to 
have  it  stricken  out,  as  having  been  filed  without  leave  of 
the  Court.  It  did  not  appear  by  the  joumajs  that  any 
such  leave  had  been  given ;  but  the  plea  in  the  usual  form 
stated  that  leave  had  been  obtained. 

The  presiding  judge  ordered  it  to  be  stricken  out,  as  ha- 
ving been  irregularly  filed. 

The  cause  was  then  tried  on  the  general  issue,  and*  a 
verdict  obtained  for  the  plaintiff. 

0  

This  was  a  motion  for  a  ne.w  trial,  and  to  restore  the 
plea  which  had  been  stricken  out,  on  the  ground,  that  the 
^ling  of  the  plea  by  the  proper  officer  of  the  Court,  was 
presumptive  evidence  of  its  regularity,  and  the  order  to 
set  it  aside,  operated  as  a  surprise  on  the  defendant. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

A  defendant  is  not  authorized  to  plead  double  without 
leave  of  the  Court,  first  obtaint^d  for  that  purpose.  I  have 
no  doubt  but  that  such  leave  is  often  obtained  without  be- 
ing entered  in  the  minutes  of  Court.  And  when  a  plea 
had  been  filed  in  due  time,  and  particularly  when  the  cir- 
cumstances authorized  a  belief  that  it  had  been  acquies- 
ced in  by  the  opposite  party,  I  would  always  presume  it 
had  been  done  with  leave  of  the  Court.    But  the  t:ircum- 
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stances  of  this  case  furnibh  no  such  presumption.    The, 
proper  time  to  obtain  leave  to  plead   double,  is  the  first 
Court  after  the  'filing  oi  the  declaration.     But  I  have  ne*- 
ver  known  it  allowed  at  any  subscqumt  Court,  unless  the 
cause  had  been  previously  continued  over  to  the  succeed- 
ing term ;  nor  even  then  without  giving  notice  to  the  op- 
posite  party  to  shew  cause  to  the  contrary.     In  the  pre- 
sent case,  the  prt-sumption  is  either,  that  no  leave  had  beeii 
given  to  plead  double,  or  that  the  privilege  had  been  waiv- 
ed tmtil  it  was  too  late.     If  the  leave  had  been  obtained 
at  any  antecedent  Court,  the  defendant  had  forfeited  hi^ 
right  by  delay.     He  had  no  right  after  such  a  lapse  of  time 
to  surprise  the  plaintiiTwith  an  unexpected  plea  in  bar.    If 
it  had  been  obtained  during  that  t^rip,  it  would  }n  all  pro- 
bability have  been  recollected.     Indeed  it  cannot  be  pre- 
sumed that  any  Judge  would  give  a  party  leave  to  put  in 
such  a  plea  three  years  after  the  cause  had  been  at  issue, 
i^hcn  it  was  ready  for  trial,  and  at  the  very  moment  when 
it  might  be  called.     I  have  little  doubt  that  if  such  an  or- 
der had  been  made  under  such  circumstances*  this  Court 
would  order  it  to  be  rescinded.     It  is  a  practice  which  can 
never  be  allowed,  that  after  the  necessary  delay  usually 
occasioned  by  the  accumulated  business  of  Charleston,  a 
defendant  should  be  pennitted  to  force  the  plaintiff  to  ano- 
'ther  condnuance,  by  putting  in  a  special  plea  in  bar,  which 
he  coold  not  be  prepared  to  answer.     If  the  defendant  has 
suffered  any  injury  in  this  case,  it  is  his  own  fault.     Al- 
though living  in  Charleston   almost  within  hearing  of  the 
ciyer^s  voice,  he  has  suffered  four  yeacs  to  elapse  without 
instructing  his  counsel  in  his  defence,  or  even  informing 
himse|f  ofthe  nature  of  the  demand  on  which  he  was  sued j 

The  motion  must  be  refused. 

Justices  Colcock  ahd  Gantt^  concurred. 

Justice  Richardsoriy  dissented. 
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The  State  t;*.  Francis  G.  Deliesseline. 

An  informatloii  in  the  nature  of  a  quo  warroTito  is  not  Yoid,  merely  be 
cause  it  is  filed  by  the  order  or  directions  of  the  Court. 

On  an  information  in  the  nature  of  a  gufl  -warrarUo  against  a  person,  to 
show  by  what  authority  he  claims  to  exercise  the  office  of  sheriif,  the 
decision  of  the  managers  is  conclusive  as  to  all  matters  legally  sub- 
mitted to  them,  as  long  as  that  decision  remains  unreversed. 

A  mujority  of  the  managers  is  a  quorum  to  try  the  question  ;  and  the 
concurrence  of  a  majority  of  that  quorum  is  sufficient  to  decide  it. 

An  information  in  the  nature  of  a  quo  warranto,  may  be  filed  agsdnst  an 
officer  who  holds  a  commission  under  the  authority  of  the  State. 

1  '  .         . 

X  r  appeared  in  this  case  that  an  election  had  been  held 

for  sherifT  ot  Charleston  district,  pursuant  to  the  act  of 
1808,  (9.  Brevard^  225^)  which  transfers  the  election  of 
sheriff  from  the  Legislature  to  the  people.  Upon  counting 
out  the  vqtes,  the  defendant  was  found  to  have  a  majority. 

Mr.  Cleary^  the  opposing  candidate,  gave  notice,  accord- 
ing to  another  provision  of  the  $an)e  act,  that  it  was  his  in- 
tention to  contest  the  election. 

The  managers,  who  are  constituted  the  tribunal  to  try 
the  question,  were  accordingly  convened  for  that  purpose. 
Upon  an  investigation  of  the  matter,  they  came  to  thr  con- 
clusion, that  the  defendant  had  been  duly  elected,  and 
gave  a  certificate  to  that  effect ;  upon  which  the  governor 
granted  him  a  Commission.  An  application  was  then 
made  to  the  Attorney-General,  on  behalf  of  Mr.  Chary ^  for 
an  information,  in  the  nature  of  a  quo  warranto  against 
the  defendant,  to  shew  by  what  authority  he  claimed  to 
exercise  the  office  of  sheriff  of  Charleston  district.  The 
Attorney-General  made  out  an  information  which  contain- 
ed the  following  suggestions  or  grounds,  on  which  the  in- 
formation  was  predicated  ;  ■ 

Isi.  For  that  a  majority  of  the  managers  assembled  at 
Charleston,  but  only  a  minority  of  the  whole  number  of 
managers,  and  a  small  minority  objected,  decided,  and  re- 
fused to  receive  the  testimony  of  any  person  who  voted, 
although  he  voluntarily  offered  or  proffered  his  testimony 
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CO  shew  or  establish  the  lact,  that  he  voted  without  being 
legally  qualified. 

2d.  For  that  said  minority  of  said  whole  number  of  ma- 
nagers refused  to  receive  evidence  that  persons  had  declar- 
ed, subsequently  to  their  voting,  that  they  were  not  Ame- 
rican citizens,  and  that  they  were  not  entitled  to  vote  at 
the  election  aforesaid ;  thereby,  contrary  to  all  rules  of  evi- 
dence^ excluding  the  confession  of  a  person  to  shew  that 
he  had  acted  incorrectly,  and  not  permitting  a  man  to  be 
convicted  or  condemned  by  the  words  of  his  own  mouth. 

3d.  For  that,  although,  the  grounds  for  the  protest  were 
furnished  as  the  law  directs,  and  one  ground  was^  that  there 
were  more  bad  votes  given  than  Mr.  I)eliesseline'*s  majori- 
ty was  over  the  next  highest  candidate,  yet  all  testimony 
was  precluded  by  a  majority  of  the  whole  number  of  man- 
agers from  proving  a  number  of  bad  votes  ;  because  the 
said  votes  were  not  contained  in  the  list  rendered  in  on 
Saturday  evening,  the  15th  of  January,  one  thousand  eight 
hundrecl  and  twenty ;  agtiinst  which  rule,  as  it  respects  the 
limitation  of  time  for  furnishing  said  list,  Nathaniel  Greene 
Ckary^  one  of  the  opposing  candidates  at  the  time,  protes- 
ted, and  by  his  counsel,  stated  that  he  objected  to  the  whole 
of  the  votes, 

4th.  For  that  a  number  of  paupers,  not  less  than  seven, 
who  received  a  support  from  the  poor-house,  in  the  city  of 
Charleston^  and  although  objected  to,  were  decided  to  be 
good  voters ;  and  also,  a  number  of  persons,  not  less  than 
ten,  who  were  but  transiently  in  the  state,  and  had  never 
any  fixed  residence  on  the  shore  in  the  state,  but  were  fish- 
ermeo  from  Grotan,  in  the  state  of  Connecticut,  who  came 
here  in  the  autumn  of  each  year,  and  returned  in  the  spring 
or  early  part  of  the  summer  of  each  year,  with  their  smacks 
or  small  vessels,  to  the  said  town  of  Grotan,  in  Connecti- 
cut, where  they  and  their  vc«sels  belonged ;  and  when 
at  the  southward,  which  was  not  more  than  about  six  or  se- 
ven months  ip  any  one  year,  they  were  not  more  than  one 
half  of  the  time  even  in  the  port  of  Charleston  ;  yet.  though 
objected  to,  their  votes  were  decided  to  be  good  ;  none  of 
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the  aforesaid  persons  having  any  freehold  propcity  in  the 
district  or  state  aforesaid. 

5th.  All  the  persons  who  were  managers  were  not  pre- 
sent at  the  time  of  the  declaration  of  the  election ;  none 
but  a  small  majority  of  the  whole  number. 

6th.  For  that  at  many  of  the  places  where  the  election 
was  hfld,  not  more  than  one  of  the  managers  was  present. 
And  at  one  place,  to- wit,  at  St,  James's,  Goose-creek,  the 
poll  was  not  opened  until  the  second  day  of  the  election, 
and  then  at  about  eleven  o'clock  ;  and  when  opened,  was 
opened  at  the  distance  of  from  four  to  six  miles  from  the 
place  of  election,  where  a  vote  or  votes  were  received  ; 
and,  in  the  whole,  at  this  place,  were  twenty- six  votes  re- 
ceived, which  were  decided  to  be  good  votes. 

7th.  At  many  of  the  places  of  election,  the  Attorney-Ge- 
neral aforesaid,  the  relator,  on  behalf  of  the  State,  has  been 
informed  that  it  was  proved  before  the  managers  of  elec- 
tion, that  the  polls  were  closed  ;  the  boxes,  bottles,  or  phi- 
als, in  which  the  votes  were  received,  were  not  sealed  ac- 
cording to  law,  nor  closed  and  opened  in  the  presence  of 
two  witnesses,  electors,  called  for  that  purpose,  as  the  law 
directs. 

8th.  For,  that  neither  of  the  managers  at  St..  James's, 
Goose-creek,  attended  at  the  court-house  in  Charleston, 
nor  from  one  other  place  or  poll,  to  count  the  votes  receiv- 
ed at  the  poll  or  polls.  But  one  of  the  managers  held  the 
poll,  or  sent  the  bottle  or  phials  in  which  the  votes  were  re- 
ceived b}^  a  third  person,  to  the  court-house,  to  have  the 
votes  counted.  Nor  did  any  manager  attend  from  that 
place  or  those  places,  to  decide  upon  or  declare  the  election. 

9th.  For,  that  the  return  signed  or  certified  to  the  go*> 
vcmor,  was  declared  returned  and  certified  by  a  small  mi- 
nority of  the  whole  number  of  the  managers  of  the  district, 
to-wit,  but  by  fifteen ;  one  of  whom,  together  with  six 
others  who  were  present,  protesting  against  the  legality  of 
such  return,  when  in  fact  there  are  thirty-nine  managers 
for  the  district,  a  majority  of  whom  ought  to  have  met  and 
concurred  in  deciding  and  declaring  the  election. 
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•lOtiu  For  that  at  one  or  more  of  the  polls,  the  managers 
were  not  sworn  at  all  to  manage  tl)e  ekction,  and  at  otheK 
places^  sworn  by  ptrsous  not  authorized  by  law  to  swear 
them. 

11th.  For  that  many  persons  who  were  proved  to  be 
lx>m  m  Europe,  were  permitted  to  vote ;  and  when  proof 
was  adduced  to  this  fact,  their  votes  were  decided  to  be 
good,  although  they  produced  no  ccrtiEcate  or  proof  o£ 
their  naturalization. 

12th«  For  that  the  managers  determined  that  there  were 
twenty -five  votes  received  from  persons  not  entitled  to  vote 
in  this  district,  exclusive  of  the  twenty-six  votes  take  n  at 
St.  James's,  Goose-creek^  where  the  poll  was  opened  at  a 
distant  place,  from  that  appointed  by  law,  and  that  only  for 
one  day ;  and  no  manager  attending  from  that  place  to 
count  the  votes  or  decide  the  election,  and  the  poll  opened 
by  one  manager,  and  the  hottte  or  pbial  in  which  the  v<»te5 
were  received  at  the  openmg  and  tlo^ing,  was  not  scaled 
in  the  presence  of  witnesses;  which  twenty-six  votes,  ad- 
ded to  the  other  twenty-five  votes  declared  bad  by  the  ma** 
nagers,  would  make  fifty-one  bad  votes,  which  is  more  than 
Francis  G.  Deliesselme  had  over  the  said  Nathaniel  Greene 
Cleary^  the  next  highest  candidate. 

13th,  Many  of  the  managers  who  decided  on  the  elec-. 
tion,  were  not  sworn  in  according  to  law.  Having  pre- 
pared the  information  ready  to  be  filed«  he  made  the  fol- 
lowing endorsement  thereon  :  "  In  this  case  a  majority  of 
all  the  managers  of  the  election  for  sheriff  of  Charleston 
district,  did  assemble  for  the  purpose  of  declaring  the 
election  according  to  law.  Before  the  board  of  mana- 
gers so  assembled,  Mr.  Cleartj  appeared  by  his  counsel^ 
and  as  soon  as  it  was  ascertained  that  Mr.  Delie^seline 
had  the  greatest  number  of  votes,  he  contested  his  elec- 
tion, on  the  grounds,  (substantially,)  which  are  now  tak- 
en  in  this  information.  The  managers  heard  evidence 
and  argument  on  both  sides,  and  finally  decided,  by  a 
majority  of  the  managers  assembled,  in  favor  of  Mr. 
Defresseline*s  election.    The  same  majority  certified  the 
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election  to  the  Covernor,  who  commissiooed  Mn  Z)r- 
Resseline  accordingly.  I  have  been  required  by  Mr* 
Clear y  to  exhibit  this  information  in  the  name  of  the 
state.  But  having  been  originally  engaged  as  counsel 
for  Mr.  Deliesselinej  I  am  unwilling,  (though  no  longer 
his  council,)  to  decide  on  Mr.  Cleari/*a  rights ;  and  as 
the  constitutional  court  have  declared  in  their  decision, 
that  the  proceeding  must  be  instituted  by  **  the  leave  of 
the  court,  or  at  the  will  of  the  Attorney-General,''  I  think 
it  proper  to  refer  Mr.  Cieary  to  the  court,  to  ask  leave 
accordingly."  Application  was  therefore  madife  to 
Judge  Bay^  who  presided  in  the  court  belotv,  and  the  fol- 
lowing order  obtained : 

"  After  hearing  counsel  on  both  sides,  I  am  of  opinian 
that  the  relator  should  have  leave  to  file  this  informati- 
on as  of  this  day.  May  lUh,  1821." 

This  was  a  motion  to  reverse  that  order  ati  the  follow- 
ing grounds : 

1st.  That  the  court  ought  to  refuse  an  information  in 
behalf  of  the  state,  to  the  Attorney-General,  because  be 
may  grant  it  himself. 

2d.  That  Francis  G.  Deliesseiine  is  the  sheriff  of  Char- 
leston district,  having  been  duly  commissioned  by  the 
executive,  upon  the  certificate  of  a  majority  of  the  sitting 
managers  of  election,  who^  being  a  qtiorum  or  majority  of 
the  whole)  were  competent  to  hear  and  decide,  and  did^ 
by  a  majority  of  the  sitting  members,  decide  the  contested 
election,  in  favor  of  Mr.  Deliesseiine^  whose  decision  can 
not  be  reversed  by  an  information  in  the  tiature  of  a  quo 
warranto^  against  the  present  incumbent. 

Mr.  Justice  Nott  delivered  the  opinion  oiF  the  Court. 
It  consider  it  unnecessary  to  examine  the  numerous  au- 

tfhorities  resorted  to  by  the  counsel  in  this  case  for  the 
purpose  of  ascertaing  the  powers  of  the  Attorney-General, 
in  relation  to  the  granting  of  informations*  It  appears  that 
in  England  informations  are  of  two  kinds.  Those  filed 
ex'ojjicioyhy  the  Attorney-General,  f"!  Chitty  Crim.  IJnVf. 
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543,^  and  those  which,  by  leave  of  the  court,  are  prose- 
utetl  in  the  name  of  the  coroner,  or  master  of  the  crown 
oSce.  In  tViose  carried  on  by  the  Attorney-General,  ex- 
ojjicio^  and  on  his  mere  motion,  it  is  not  usual  for  the  court 
to  interfere :  But  where  they  are  fili*d  iit  the  instance  gf 

• 

anv  individual,  it  is   usual  to  obtain  leave  of  the   court. 
(Rex  vs.    William    Davis    Phillips.     4   Burrow^  ^0^9. 
The  same  vs.  Phillips  <:t   ah    3    Do,     1565. J     In    this 
state,   I    apprehend,    ;dl    informations    must     be    carri- 
ed on  in  the  name  of  the  Attorney-General  or  solicitor. 
And  it  is  at  least  doubtful  whether  under  our  constituti- 
on, any  information  lor  a  miadeamcanor  purely  of  a  public 
nature,  and  not  to  try  some  private  right,  can  be  sustained. 
When  I  speak  of  a  private  right,  I  do  not  mean  the  right 
of  the  party  applying  for  the  information  only  ;  hut  of  the 
person  accused,    who  may  not   only  be   punished  for  the 
misdemeanor,  but  ousted  of  his  ofhce.     But  be  that  as  it 
may,  I  have  no  doubt  but  that  the  Attorney-General  may, 
in  any  case,  apply  to  the  court  for  directions,  and  that  the 
court,   although,  perhaps,  it  cannot   order,  may  aid  him 
with  its   advice.     Ti^erc   may    be    many  cases  where  it 
would  seem  peculiarly  proper,  and   some  where  it  would 
be  absolutely  necessary,  that  it  should  be  done.     The  At- 
torney-General may  stand  in  such  relation  to  the   party 
against  whom  an   information   is  required,  as  not  to  be 
able  to  trust  his  own  judgment ;  or  in  such  that  it  ought 
not  to  be  trusted  by  the  State.     Such  a  proceeding  might 
b^required  against  the  Attorney-General  himself,  in  which 
case  he  could  not  act.     I   am  satisfied,  therefore,  that  the 
course  which  has  been  observed  on  this  occasion  has  been 
proper  and  correct,  and  the  only  one  perhaps,  which,  under 
all  the  circumstances  of  the  case,  ought  to  have  been  pur- 
sued. 

Speakingof  the  several  kinds  of  information,  J5acon  says, 
informations  in  the  nature  of  a  quo  warranto  may  be,  and 
frequently  are  exhibited  with  leave  of  the  Court  for  usurp- 
ing privileges,  franchises,  &c.  ^3  BacoTiy  Title  Info r matt o?i 
A,*)     But  the  fact  of  having  obtained  leave  of  the  CouYt, 
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does  not  necessarily  in>ply  that  it  was  done  against  the  con- 
sent of  the  Attorney-General.  Indeed  I  consider  the  infor- 
mation in  this  case  as  filed  with  his  leave.  The  act  of  re- 
ferring  it  to  the  Court  was  giving  his  consent,  if,  in  the 
opinion  of  the  Court  sufficient  grounds  w«re  exhibited. 

2d.  Under  the  second  ground,  a  variety  of  distinct 
questions  have  been  submitted  : 

1st.  Whether  the  merits  of  the  case  ought  to  be  heard 
on  the  application  for  an  information,  or  should  be  reserv- 
ed until  the  answer  of  the  defendant  be  filed. 

2d.  Whether  an  information,  in  the  nature  of  a  yi/o  war-  ' 
rantOy  may  be  granted  against  an  officer  commissioned  un- 
der the  authority  of  the  state,  or  only  against  officers  of 
corporations  ? 

3d.  Whether  the  tribunal  for  the  trial  of  contested  elec- 
dons  ought  to  be  composed  of  all  the  managers,  or  whe- 
ther a  majority  constitutes  a  quorum  for  that  purpose  ? — 
And  if  a  majority,  whether  the  concurrence  of  a  majority 
of  the  sitting  members  be  sufficient  to  make  a  decision,  or 
whether  a  majority  of  the  whole  must  concur? 

4th.  Whether  the  decision  of  that  tribunal  is  conclusive 
Upon  this  Court  ? 

1st.  On  an  application  to  the  discretion  of  the  Court  for 
an  information  in  the  nature  of  a  quo  warranto^  the  grounds 
of  thd  motion  must  be  distinctly  stated ;  and  the  party 
against  whom  the  proceeding  is  requested  ought  first  to 
be  served  with  a  rule  to  shew  cause.  (Z  Bacon^  Title  In* 
formation  D.J  The  motion  in  this  case  must  be  consider- 
ed in  the  nature  of  a  rule  to  shew  cause.  If,  admitting  the 
truth  of  all  the  allegations  contained  in  the  suggestion, 
there  is  no  ground  on  which  the  prosecution  can  b^  sus- 
tainedy  the  information  ought  not  to  be  granted ;  and  that 
question  can  as  well  be  tried  on  the  rule  to  shew  cause,  as 
on  the  information.  In  a  question  of  this  sort,  where  the 
public  interest,  as  %vell  as  that  of  the  individual,  may  be 
deeply  concerned  in  the  speedy  decision  of  the  question, 
the  Court  will  avail  themselves  of  the  earliest  opportuni- 
ty to  effect  the  object.     If  the  suggestion  contain  suffi- 
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cicQt  matter  to  authorize  an  information,  the  Court  ought 
to  grant  the  motion,  without  having  the  merits. discusstd. 
Ail  the  grounds  stated  in  this  suggestion  relate  to  ques- 
tions which  were  decided  by  the  managers,  while  acting 
in  a  judicial  capacity;  except  that  which  relates  to  the  or- 
ganization of  the  Court  itself.  Whether  the  question 
ought  to  be  decided  at  this  stage  of  the  proceeding,  will 
depend  then  upon  the  view  which  the  Court  shall  take  of 
the  third  and  fourth  groimds  above  stated* 

2d.  On  the  second  question,  I  shall  make  but  few  ob- 
servations in  addition  to  what  I  have  said  on  that  pointy  in 
the  case  of  Green  and  Shackleford^  decided  in  this  Court. 
CVide  also  the  King  vs.  Mein^  3  Term.  598. J 

Were  it  even  admitted  that  informations  in  the  nature 
of  a  ^0  "warranto  are,  in  England,  confined   to  officers  of 
corporations,  it  would  not  follow  that  such  a  proceeding 
may  not  be  had  here  to  try  the  right  of  an  officer  commis* 
sioned  under  the  authority  of  the  State.     In  our  republi- 
can government,  the  power  of  appointment  is  a  delegated 
power.     It  is  seldom  accompanied  with  the  power  to  re- 
move.    The  right  of  sovereignty  here  is  in  the  people^  and 
not  in  the  executive.     The  usurpation  of  an  office  is  not  an 
invasion  of  executive  prerogative,  but  of  the  rights  of  the 
people  ;  and  the  only  method  by  which  their  rights  can  be 
protected,  is  through  the  instrumentality  of  the  Courts  of 
Justice.     If  the  appointing  power  violate  the  constitution 
or  the  law  of  the  land,  it  belongs  to  this  Court  to  correct 
the  evil.     In  the  case  of  Hai/s  and  Harley^  the  Court  de* 
dkred  the  act  of  the  Legislature,  under  which  Hays  was 
elected,  void  and  ousted  him  of  his  office ;  and  in  the  case 
of  the  State  vs.  Jeter^  who  was  elected  by  the  Legislature, 
*thfe  Court  allowed  this  proceeding  for  the  purpose  of  try* 
iiljg;the  constitutionality  of  his  election.     The  constitution 
is  the  supreme  law  of  the  land,  equally  obligatory  uppn 
the  Legislature  and  individuals  ;  and  if  z,  person  is  induct* 
ed  into  office  by  an  unconstitutional  law,  this  Court  will 
declare  it  inoperative  and  void.  ^ 

3d.  The  next  is  a  more  important  and  difficult  question 


60  '  Charleston,  18S1, 

to  decide.     Whether  a  delegated  aiithonty  should  be  ex- 
ercised by  all  ihe  persons  to  whom  the  power  is  delegated, 
or  by  a  majority,  does  not  appear  to  be  settled  upon  any 
fixed  or  established  principle.     It  would  seem  to  mc  that 
i't  must  always  be  a  question  of  expediency  or  necessity,  or 
of  positive  compact.     I  think  however,  that  it  is  now  pret-- 
ty  well  understood  that  where  a  trust  is  of  a  public  nature, 
a  majority  may  act  for  the  whole,     f  The  King-  vs.  Bees- 
toiu  3  Term  R,  592.  Grindley  vs.  Barker.,  1  Bos,  fc?  PulL 
229.  Green  vs.  Miller.,  6  Johnson.,  39.^     In  cases  wiicrc 
the  body  consists  61  an  indefuiite  number  oi  persons,  as  in 
all  dtmocratic  govtrnmvuts,  a  majority  from  necessity 
iuust  govern.      1  he  same  necessity   exists  (if  not  to  the 
same  extent)  in  all  numerous    bodies.     Mr.  Locke  says, 
"  where  any  number  of  men  have  consented  to  make  one 
community  or  government,  tht-y  are  thereby  presently  in- 
corporated, and  make  one  body  politic,  wherein  a  m:ijorijty 
have  a  right  to  act  and  to  conclude  the  rest.'*     2d  vol. 
255,  §  95.     Because,  he  says,  the  "  consent  (of  the  who>e) 
is  nest  to  impossible  ever  to  be  had,  when  we  consider  the 
infirmities  of  health  and  avocations  of  business,  which  in  a 
number,  though  much  less  than  that  of  a  commonweahh. 
wU  necessarily  keep  many  away  from  a  pul)iic  assembly.'' 
Id,  %  98.     See  also  Grotius,  204,   B.  2,  C.  5.    1  Broxvn^s 
Civil  Law^  147.  2  Rutherfortk' s  Institutes.,  1,  2.    Itseemo 
also  to  be  congenial  with  the  spirit  and  practice  of  all  our 
republican  institutions.     The  constitution  of  this  State  and 
of  the  United  States,  require  only  a  majority  to  constitute 
a  quorum  to  do  business,  and  I  presume  that  rule  would 
have  been  adopted,  if  they  had  been  silent  on  the  subject. 
I  will  mention  one  other  body,  which,  from  the  persons 
and  characters  of  whom  it  is  composed,  is  of  no  inconside 
mblc  authority.     I   mean  the  Board  of  Trustees  off/it 
i%uth- Carolina  College,     That  Board  consists   of  twenty- 
nine  members;  but   the  act  establishing  the    Institution 
constitutes  Heven  a  quorum.,  to  transact  the  most  impor- 
tant business  within  thfir  jurisdiction.     All  the  reasons 
'.vjiich  exist  for  adopting  such  a  rule  in  the  cases  above  v^ 
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iuded  to,  apply  in  full  force  to  the  case  now  undtr  const - 
deration*  The  act  ought  to  have  such  a  construction,  if 
not  inconsistent  with  its  letter  or  spirit,  as  will  give  it  a 
practical  operation.  The  number  of  managers  at  the  se- 
veral places  of  election  in  this  district,  amount  to  thirty- 
nine.  The  act  provides  that,  "  if  any  person  shall  be  dis- 
posed to  contest  the  election  of  any  person  so  elected  she- 
riff, he  shall,  on  the  day  on  which  the  votes  are  counted 
over,  and  the  election  declared,  signify  his  intention  in 
writing  so  to  do  to  the  managers,  and  the  ground  on  which 
he  intends  to  contest  the  same.  And  the  said  managcrr, 
shall  thereupon,  and  they  are  hereby  authorized  to  heav 
and  determine  such* contested  election  so  to  them  stated  : 
provided,  that  no  manager  shall  He  permitted  to  sit  upoi. 
the  hearing  and  determining  any  contested  election,  where- 
in he  may  have  been  a  candidate  for  the  cflice  of  sheriff ; 
and  in  case  such  election  shall  not  be  declared  void,  the 
said  managers  shall  certify  to  the  governor  the  person  who 
is  elected,  who  shall  be  commissioned  in  manner  aiorcsaid. 
f2  Brevard^  226.  J  The  language  of  the  act  seems  to  re- 
quire the  construction  which  has  been  given  to  it.  The 
person  intending  to  contest  the  election,  is  required  to  sig- 
nify his  intention  to  the  managers  on  the  day  the  votes  arc 
counted  over,  which  must  necessarily  mean  the  managers 
who  have  convened  for  that  purpose.-  It  could  not  he  in- 
tended that  he  should  give  notice  on  that  day  to  those  ma- 
nagers who  might  be  thirty  miles  off,  or  even  out  of  the 
district  at  the  time*  It  seldom  happens  that  all  the  mana- 
gers can  attend,  and  it  is  a  matter  of  public  notoriety,  thai 
it  more  seldom  happens  that  all  do  alttnd  for  the  purpose 
of  counting  over  the  votes.  The  said  managers,  (which 
must  mean  the  same  managers  to  whom  the  notice  wa^ 
given)  are  also  authorized  to  hear  and  determine  the  same. 
The  object  of  the  act  is,  to  insure  a  prompt  atid  speedy 
decision  of  the  question.  If  the  attendance  of  all  should 
be  required,  the  death,  sickness,  or  absence  of  one  from  any 
other  cause,  would  defeat  the  election,  whenever  it  should 
be  contested  ;  or  even  when  there  should  be  no  contest,  if 
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it  requires  the  whole  number  to  count  the  votes*  The  dif- 
ficulty of  getting  so  many  together,  repels  the  idea  of  such 
a  construction.  The  delay  which  it  would  almost  neces- 
sarily produce  would  leave  the  district  half  the  time  with* 
out  a  sheriff,  or  cast  the  appointment  on  the  governor ;  and 
according  to  the  decision  which  has  just  taken  place  in  the 
case  of  the  State  vs.  IV.  M.  Hudson^  (P^^^J  3in  appoint- 
ment by  him,  must  continue  for  the  whole  constitutional 
term  of  office.  Such  a  construction,  therefore,  would  al- 
most amount  to  a  repeal  of  the  act.  The  conclusion  then 
follows^  that  a  majority  must  constitute  a  quorum  to  trans- 
act the  business ;  and  that  decision  is  conclusive  of  the 
other  question.  For,  according  to  the  principle  of  all  the 
cases  referred  to,  a  quorum  possesses  all  the  powers  of  the 
whole  body ;  a  majority  of  which  quorum  must  of  course 
govern.  It  is  no  where  laid  down  that  the  majority  must 
be  unanimous,  but 'that  they  may  act  and  decide.  Thus 
Grotius  says,  fut  supra^J  though  there  were  no  contracts 
or  laws  that  regulate  the  manner  of  determining  affairs,  the 
majority  would  naturally  have  the  right  and  authority  of 
the  whole  ;  so  in  2  Rutherforth^  fi.  2,  c.  1,  §  5,  those  who 
are  absent  are  understood  to  devolve  their  power  of  vo- 
ting upon  those  who  do  attend  ;  and  that  also  is  conforma- 
ble to  the  general  principles  of  our  government.  The  con- 
stitutions of  this  State  and  of  the  United  States,  declare 
that  a  majority  shall  be  a  quorum  to  do  business ;  hut  a 
majority  of  that  quorum  are  sufficient  to  decide  the  most 
important  question.  It  has  already  been  stated  that  eleven 
constitute  a  quorum  of  the  Board  of  Trustees  of  the  Col- 
lege,  which  is  composed  of  twenty-nine  members.  Six 
constitute  a  majority  of  that  quorum^  and  the  concurr'encc 
of  that  number,  when  only  eleven  are  present,  has  always 
been  held  conclusive  on  the  whole  bodv.  In  the  case  of 
JRex  vs.  Foxcrofty  (2  Burr.  101 7,  J  the  whole  number  of 
electors  was  twenty-five ;  out  of  that  number  twenty-one 
assembled  pursuant  to  summons.  A  particular  person  was 
nominated,  for  whom  nine  voted.  £leven  refused  to  vote 
at  all.     The  person  who  received  the  nine  votes,  was  held 
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duly  elected.  Lord  Mansfield  said,  whenever  electors  arc 
present,  and  do  not  vote  at  all,  they  virtually  acquiesce  in 
the  election  made  by  those  who  do.  And  Justice  Wilmoty 
in  the  same  case,  mentioned  the  case  of  Rex  vs.  Withers^ 
where,  out  of  eleven  voters,  five  voted  and  six  refused;  the 
Court  held  that  the  six  virtually  consented.     See  also  the 
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case  of  Sir  Robert  Salisbury  Cotton  vs.  Davies^  1  Straug'ty 
S3^  where  it  was  held  that  a  majority  of  the  number  pre- 
sent,  was  sufficient.  It  appears,  therefore,  that  whether 
we  consider  the  case  upon  principle  or  authority,  we  are 
led  to  the  same  result.  Twenty  tonstitute  a  majority  of 
the  whole  number  in  this  case.  If  a  majority  of  the  whole 
number  be  required,  and  a  bare  majority  meet,  they  must 
be  unanimous.  But  whether  they  would  be  unanimous  or 
not,  could  not  be  ascertained  until  the  case  had  been  heard, 
and  their  opinions  pronounced.  If  th<j/  should  not  agree, 
a  second  Court  must  be  organized  with  all  their  prepos- 
sessions, and  with  the  same  uncertainty  with  regard  to  the 
result.  Indeed  the  hopeless  expectation  of  unanimity  in 
such  a  body,  where  the  least  doubt  could  be  excited,  ren- 
ders it  equally  expedient  and  necessary  that  the  concur- 
rence of  a  majority  only  should  be  required, 

This  brings  me  to  the  last  question  involved  in  this  in- 
quiry ;  and  that  question  has  been  clearly  and  distinctly 
settled  in  the  case  of  Grier  &?  Shackleford^  from  George- 
town. It  is  not  now  a  question  whether  it  was  then  cor- 
rectly settled.  The  importance  of  adhering  to  the  deci- 
sions of  this  Court  is  becoming  more  and  more  manifest 
every  day.  A  greater  evil  can  scarcely  attend  a  country, 
than  that  the  decisions  of  a  Court  of  the  last  resort  should 
be  unstable  and  fluctuating.  The  very  object  of  such  a 
Court  is  to  give  certainty  to  what  was  before  uncertain. — 
Its  decisions  become  a. rule  of  property,  and  a  rule  of  con- 
duct, and  ought  to  receive  such  support  as  to  secure  to 
them  the  unshaken  confidence  of  the  community.  The 
character  of  this  court  has  suiFered  from  a  mistaken  notion 
which  has  been  entertained,  that  the  Judges  have  not  paid 
sufficient  respect  to  their  own  decisions.     I  feel  authorized 
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10  say  that  it  is  a  misUikt^n  notion  ;  because,  aiitr  tcu  vcars 
experience,  I  have  known  init  pnc  case  where  the  Court 
lias  undertaken  to  review  and  rtvcrsj  a  former  decision. 
The  case  of  Ro^ae  £sP  Daniel  was  reviewed  and  overruled  l)y 
the  case  of  Fasoux  &f  Prathtr^  (1  Nott  &f  McCord^  296.  J 
But  it  is  to  be  observed  that  the  case  of  Rose  l^  Daniel  wul; 
not  finally  disposed  of  when  thcliitter  decision  took  place. 
It  will  also  be  further  recollected  that  the  revision  of  thai 
case  was  not  effected  by  an  appeal  brought  up  by  counstl, 
but  by  a  question  reserved  at  the  special  instance  and  re- 
commendation of  a  very  learned  and  influential  member  ot 
the  bench.  And  the  Court  yielded  to  it  from  the  respect 
due  to  one  so  well  entitled  to  their  respect,  and  who  justly 
possessed,  in  an  eminent  degree,  the  confidence  of  the  com- 
munity. I  am  aware  that  contradictory  decisions  have 
'  been  made,  and  will  continue  to  be  made,  until  our  deci- 
sions are  regularly  reported.  The  Judge's  cannot  recol- 
lect all  the  questions  that  have  been  before  ihem,  and  sub- 
sequent judges  cannot  have  an  intuitive  knowledge  of  the 
decisions  made  by  their  pre-tlecessors.  But  when  they 
come  before  us  in  an  unquestionabk'  shnne,  there  are  but 
few  instances  in  which  they  oi.:r/]u  not  to  govern. 

It  has  been  contended  in  the  course  of  the  argument, 
that  this  question  has  not  been  settled  in  the  case  of  Grier 
&f  Shackleford,  But  I  have  not  been  able  to  discover  any 
distinction,  except  that  that  case  goes  farther  "than  has 
been  contended  for  in  this.  In  that  case,  the  counsel,  ap- 
prehensive that  a  quo  warranto  could  not  be  supported 
against  the  officer,  as  long  as  the  proceedings  of  the  mana- 
gers remained  unimpeached,  applied  for  a  mandamus 
against  them  at  the  same  time.  The  Court  discharged 
the  rule  on  the  managers,  without  requiring  them  to  shew 
any  cause,  on  the  ground  that,  as  the  Legislature  had  con- 
stituted them  a  tribunal  to  **•  hear  and  determine"  the 
question,  their  decision  was  final  and  conclusive,  and  this 
Court  had  no  control  over  them.  That  furnished  the 
ground  of  dissent  on  my  part.  Not  that  I  intended  to  pre- 
judge the  merits  of  the  case  ;  but  I  thought  the  manager? 
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wert  subject  to  the  mandatory  process  of  this  Court,  and 
that  the  rule  was  prematurely  discharged.  The  decision 
ot  the  Court,  however,  is  to  be  respected.  In  this  case 
no  such  inviolability  is  contended  for  on  the  part  of  the 
managers.  The  ground  of  defence  is,  that  the  proceedings 
ought  to  have  been  against  the  managers,  and  nut  ;i gainst 
the  incumbent ;  and  that  he  cannot  be  ousted  of  his  ofute 
as  long  as  their  judgment  remains  unreversed.  If,  there- 
fore, the  case  of  Crier  £2?  Shackleford  decided  any  thing,  it 
decided  the  principle  involved  in  this  case.  Some  am:/i- 
guity  appears  in  that  case,  from  the  circumstance  of  some 
of  the  Judges  having  spoken  of  it  as  a  mandamus^  wlnle 
others  treated  it  as  a  quo  warranto.  But  when  it  is  unc]..tr- 
hCood  that  the  two  cases  were  taken  up  tojjcthtr,  the  Tn\  :.- 
tcry  is  explained.  If  we  are  to  be  governed  hy  the  casr  of 
Grier  Es?  Shackleford^  it  is  unnecessary  to  enquire  how  iar 
the  judgment  of  Jip  inferior  tribunal  like  this  may  be  in- 
quired into  in  this  collateral  way.  It  is  sufficient  for  this 
Court  that  the  question  has  been  decided.  Neither  is  it 
necessary  to  go  into  an  inquiry  how  far  the  regularity  of 
an  election  can  be  tried  through  the  medium  of  the  person 
elected.  I  will  barely  refer  to  two  cases  on  the  sul^j;  rt, 
without  expressing  any  opinion:  The  King  v^,  Mcd^  3 
Term  Rep,  596.  Symmcrs  and  others  vs.  The  King^  Cow- 
per^  507.  The  decision  of  the  managers  then  is  conclu- 
sive upon  all  the  grounds,  except  that  which  relates  to  the 
Court  itself ;  and  that  question  may  as  well  be  settled  on 
this  motion  as  in  any  other  way.  It  would  be  an  idle  ce- 
rentkony  to  grant  an  information,  when  it  appears  upon  its 
face  that  the  object  wished  for  cannot  be  obtained. 

The  decision  therefore  of  the  Court  below,  must  be  re- 
versed* 

Justices  Colcock  and  Hiiger^  concurred. 

Mr.  Justice. iSay,  dissenting,  delivered  the  following 
apinioo : 

'^This  is  a  motion  to  rescind  an  order  I  made  at  Cham- 
bers, on  the  8th  instant,  for  leave  to  file  an  information  in 
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nature  of  a  writ  of  quo  xvarraiito  ;  and  as  a  majority  of  the 
Judges  have  been  agahist  me  on  that  point,  I  have  only  to 
say,  that  it  becomes  me  respectfully  to  submit  to  the  opin- 
ion of  that  majority*     The  application  was  to  my  discre* 
tion  £(s  one  of  the  Judges  of  the  State ;  and  in  the  exercise 
of  it,  I  was  governed  by  the  best  judgment  I  could  then 
form  upon  the  subject.     If  I  had  refused  the  application, 
it  might  have  been  said  on  one  hand,  that  it  would  h:tve 
amounted  to  a  denial  of  right,  and  have  been  closing  the 
door  of  justice  against  an  oppressed  man  ;  while  on  the 
other  hand  again,  it  was  contended  and  urged,  that  the 
case  was  not  now  open  for  further  investigation,  as  it  had 
been  previously  determined  by  the  Board  of  Managers  ap- 
pointed by  the  Legislaturcy  whose  decision,  it  was  alleged, 
was  final  and  conclusive.     In  this  confliction  of  sentiment^ 
I  confess  I  did  not  choose  to  take  upon  myself  tilone,  the 
responsibility  of  shutting  out  forever,  all  chance  of  further 
investigation  ;  but  thpught  it  most  advisable,  under  all  the 
circumstances,  to  make  such  a  decision  as  would  admit  of 
an  appeal  to  a  full  bench,  before  whom,  (if  I  should  have 
erred  in  opinion,)  an  opportunity  would  be  afforded  of 
correcting  such  error,  and  of  fixing  a  principle  that  would 
govern  in  all  similar  cases  in  future  throughout  the  State  of 
South- Carolina.     Whereas,  if  I  had  refused  the  motion,  it 
would  have  been  deciding  alone,  and  taking  all  the  respon- 
sibility upon  myself;  which  could   nOt,  in  the  nature   of 
things,  be  so  satisfactory  to  the  citizens  of  the  State  as  the 
course  which  has  been  pursued,  by  which  means  this  sub- 
ject has  again  come  in  review  before  all  the  Judges ;  a  ma- 
jority of  whom  have  put  this  question  at  rest.     I  was  not 
unaware  of  the  Georgetown  case,  (Grter  6f  Shacklcford^) 
but  that  was  a  new  case,  and  although  I  concurred  in  it, 
I  did  not  think  it  so  conclusive,  in  cases  where  flagrant  abu- 
ses were  alleged^  as  to  prevent  the  superintending  power 
of  this  Court  from  being  occasionally  exercised  for  the  cor- 
rection of  such  abuses.     It  was  not  my  intention,  however, 
to  give  any  opinion  on  the  merits  of  the  question  on  either 
Bide,  nor  did  I  hint  at  it  in  the  remotest  degree ;  my  onlv 
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view  was,  to  give  the  parties  a  more  full  and  satisfactory 
bearing  before  a  jur}'  of  the  countr)',  agreeably  to  the  rules 
of  law*  In  the  Georgetown  case,  it  was  determined^  that 
a  majority  of  the  managers  had  a  right  to  determine  the 
contested  election ;  and  that  it  was  the  intention  ot  the 
Legislature  that  a  majority  of  the  managers  should  finally 
decide*  In  that  case,  however,  the  whole  of  the  mana* 
gers  were  present  when  the  decision  was  made.  In  the 
present  case,  a  new  principle  has  been  determined,  which 
did  not  arise  on  that  question  ;  here  it  has  been  determin- 
ed, not  only  that  the  majority  should  decide  finally,  but 
that  a  majority  of  that  majority  shall  be  equally  decisive 
and  final  as  if  the  majority  of  the  whole  should  have  deter* 
mined  it,  although  the  latter  majority  should  be  a  minori- 
ty of  the  whole  body  qi  managers.  So  that  in  future,  if 
the  Legislature  should  appoint  eight  managers  to  conduct 
the  election  in  any  district  in  the  State,  and  five  out  of  the 
eight  were  to  attend  to  count  the  votes,  and  declare  the 
persons  elected,  the  determination  of  any  three  out  of  the 
five  shall  finally  determine  the  election.  This  is  carr}  ing 
the  principle  much  further  than  was  ever  hinted  at  in  the 
Georgetown  case,  and  is  one  to  which  I  can  never  yield 
my  assent,  until  sanctioned  by  the  Legislature. 

Mr.  Justice  Gantt^  dissenting,  delivered  the   following 

opinion : 

1  am  of  opinion  the  Judge  bejow  was  correct  in  grant- 
ing the  information  in  nature  of  a  quo  warranto.  That, 
and  not  the  merits  of  the  case,  was  the  question  to  be  tried 
above.  I  think  the  decision  therefore,  on  the  merits,  was 
premature  in  the  Court  of  Appeals. 

Benjamin  Witter  vs.  Joseph  R.  Harvey. 

where  two  tracts  of  land  call  for  a  road,  as  the  dividing  line,  the  own 

en  on  each  side  l^oldto  the  middle  of  the  road. 
l¥hcTc  a  person  lays  out  a  road  through  bis -own  land,  and  for  his  own 

conTenience,  it  is  not  a  dedication  of  it  to  public  use,  unless  it  lead  t(\ 

a  market,  or  other  public  place. 


6S 


Charleston,  iHsii, 


i  HIS  was  an  action  of  trespass  for  cuttihg  down  a  gale 
wnich  the  plaintiff  had  erected  across  an  avenue  running 
through  his  plantation.  It  appeared  in  evi4ence  that  Isaac, 
Btvers  formerly  owned  the  two  tracts  of  land  on  Jamea' 
Island,  marked  on  the  plat  hereto  annexed,  B.  and  C-  then 
being  an  entire  tract. 


KOAD. 


% 

• 

c. 

f 

B. 

Sea  Shore. 

He  afterwards  purchased  the  tract  A.  lying  on  the  iiorti. 
side  of  a  public  road  which  divided  it  Ivova  the  other  land. 
From  his  house  on  A.  he  laid  out  an  aveni\e  running  south, 
through  B.  C.  to  the  sea  shore.  By  his  last  will ^  he  devi* 
sed  B.  to  his  son,  Jostah  R'tverSy  describing  it  as  lying  on 
the  east  side  of  the  avenue,  and  bounded  by  it.  He  devis- 
ed C.  to  Gracia  Rivers^  and  describes  it  as  lying  on  the 
west  side  of  the  avenue,  and  bounded  in  the  same  manner. 
The  two  tracts  B.  and  C.  after  passing  through  several 
hands,  have  become  united  in  the  plaintiff,  who,  conceiving 
that  the  avenue  belonged  to  him,  erected  the  gate  in  ques- 
tion. The  defendant,  on  the  other  hand,  conceiving  that 
he  had  a  right  to  the  use  of  the  avenue,  entered  and  cut 
•  ^  down  the  gate ;  and  for  that  alleged  trespass,  this  action 
was  brought. 

The  cause  was  tried  in  Charleston,  Spring  Term,  1819. 

The  presiding  Judge  directed  tlie  Jury,  that  as  the  tes- 
tator had  devised  the  two  tracts  of  land  B.  and  C.  to  di/^ 
f^rent  persons,  describing  one  as  lyiog  on  the  east,  and  the 
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}&KT  on  the  west  of  the  avenue,  and  calling  for  it  ns  £t . 
boundary,  the  avenue  itself  did  not  p^iss  undtr  the  will, 
but  still  remained  undisposed  of.  And  therefore  although 
the  defendant  had  no  right  of  way,  the  plaintiff  having  no 
title  to  the  land,  had  no  riglu  to  obstruct  the  passage,  nor 
maintain  an  action  for  removing;  it. 

The  jury,  pursuant  to  these  instructions,  found  a  verdict 
fcr  the  defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground  of  mih- 
directloB  in  the  Court. 

•   Mr.  Justice  KoU  delivered  the  opinion  of  the  Court. 

Several  vitws  of  this  case  have  hccn  presented  to  tlic 
Court  in  the  course  of  the  argument.  But  the  only  ques- 
tion which  it  is  necessary  to  consider  is,  whether  the  \\\rv 
were  correctly  instructed  v/ith  regard  to  the  law.  For  il 
they  have  predicated  thtir  verdict  on  a  misconception  of 
the  law,  the  plaintiff  is  entitled  to  a  new  trial,  although  pos- 
sibly the  testimony  may  have  authorized  the  same  result, 
if  the  law  had  been  correctly  staled  to  them.  We  are  al- 
ways authorized  to  presume  that  the  jury  pay  that  respect 
to  the  opinion  of  the  Court,  on  a  point  of  law,  as  to  be  gc- 
vemcd  by  it,  except  when  the  contrary  appears  by  the  ver- 
dict itself.  And  from  the  best  consideration  I  have  been 
able  to  give  the  subject,  I  am  of  opinion  that  the  land  pus 
sed  under  the  will.  That  the  plaintiff  having  united  the 
two  tracts  B.  and  C.  had  acquired  a  title  to  the  avenue, 
and  wastherefpre  entitled  to  a  verdict.  I  take  it  to  be  a 
conceded  principle  of  national  law,  that  v/here  two  states 
are  separated  by  a  river,  each  is  entitled  to  hold  to  the  m\d- 
dle  of  the  stream.  It  is  laid  down  in  Vattel^  110,  B.  1, 
ch-  22,  that  where  a  river  divides  two  nations,  and  neither 
can  shew  a  preference,  the  dominion  of  each  extends  to  the 
middle  of  the  river.  It  has  however  been  said,  that  ihi:; 
is  a  principle  of  national  law  only,  and  not  applicable  to 
cases  of  individuals.  But  I  tliink  it  will  appear  to  be 
equally  a  rule  of  municipal  laAV,  and  that  it  applies  as  weU 
.  to  roads  as  to  rivers.     Lord  Hah  savs,  that  "  fresh  rl  vers 
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do  of  common  right  belong  to  the  owners  of  the  soil  adja-* 
cent ;  so  that  the  owners  of  the  one  side  have  of  cominon 
right  the  property  of  the  soil,  and  consequently  the  right  of 
fishing  usque  ad  filum  aquce :  and  the  owners  of  the  soil  on 
the  other  side,  the  the  right  of  soil  and  ownership,  and 
fishing  unto  the  Jllum  aqua  on  their  side."  (Harg.  Lavi» 
Tracts y  5,) 

In  the  case  of  the  Royal  Fishery  of  the  Banne^  Dav, 
Rep»  149,  it  was  resolved,  that  rivers  not  navigable  belong 
to  the  owners  of  the  soil ;  and  if  such  river  runneth  between 
two  manors,  and  is  the  mean  or  boundary  between  them, 
the  one  moiety  of  the  river  and  fishery  belongs  to  one  lord, 
and  the  other    moiety  to  the  other.     And  this  point,  it  is 
said,  was  resolved  in  this  case  by  the  rules  and  authorities 
of  the  common  law.     But,  besides,  it  is  further  said  in  the 
same  case  that  divers  rules  of  the  civil  law  and  customary 
law  of  France^  agreeable  to  our  law  in  this  point,  were  ci- 
ted out  of  Renatus  Choppinus^  a  very  good  author.     It  is 
also  re;cognized  in  Peririsylvania  as  a  rule  of  the  common 
law  ;  though  held,  very  properly,  I  think,  not  to  be  appli* 
cable  to  the  large  navigable  rivers  of  that  State.  C^O  The 
same  distinction,  I  have  no  doubt,  would  be  made  here.—* 
The  ebbing  and  flowing  of  the  tide  cannot  give  character  to 
our  rivers  as  it  appears  to  do  in  England.     In  rivers  which 
are  navigable  for  many  hundred  miles  above  the  flowing 
of  the  tide,  some  other  criterion  must  be  resorted  to.     Bub 
that  does  not  alter  the  principle,  where  it  is  admitted  that 
the  stream  is  not  navigable. 

In  NeiV'Tork  the  same  rule  prevails.  ("Jackson  vs. 
Lomv^  12  Johnson^  255,  J  All  these,  to  be  sure,  were  ri- 
vers and  not  roads ;  but  they  serve  to  illustrate  the  principle. 
fb^J  The  same  rule  must  be  applicable  to  both  ;  it  is  one 
founded  on  necessity  and  convenience.  The  laying  out  of, 
a  road  over  a  man's  land  does  not  divest  the  owner  of  the 
soil.  (Chester  vs.  Alker  &f  Elmes^  1  Burr,  143.  Lade  vs. 
Shepherd^  2  Str.  1004.  1  mil.  107.  Harrison  vs.  Par- 
ker, 6  East^  154.  Jackson  vs.  Hathaway^  15  Johnsoriy 
453.  J     It  only  operates  as  a  suspension  of  the  use  as  long 
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as  it  is  required  for  public  purposes.  The  reversionary 
intrresC  remains  unimpaired  by  any  lapse  of  time.  If  the 
Und  become  divided,  and  the  road  be  made  the  bounda- 
ry of  both  parts,  upon  a  discontinuance  of  the  road,  that 
interstice  will  be  reduced  to  a  mathematical  line,  which 
must  be  in  the  middle.  In  the  sub-divisions  of  land  which 
are  daily  taking  place  in  our  country,  we  find  that  the 
most  permanent  boundaries,  such  as  rivers,  creeks,  and 
roads,  are  usually  sought  for.  The  occupants  on  neither 
side  can  claim  an  exclusive  right ;  because  it  is  the  boun- 
dary of  both.  They  can  not  have  a  common  interest,  be- 
cause there  is  no  community  of  interest  in  the  soil  on  each 
side.  Policy  forbids  it,  because  it  would  lead  to  endless 
contention  and  strife.  The  various  purposes  of  machine- 
ry to  which  a  creek  or  river  may  be  applied  requires  that 
each  should  exercise  an  exclusive  right  to  the  middle.  In 
the  case  af  jfacison  vs.  Hathaway ^  fl^  Jolinsony  45i5,J 
Judge  Platt^  who  delivered  the  opinion  of  the  Court,  says, 
that  where  a  stake  is  called  for  on  th^  side  of  a  road,  and  a 
line  from  thence  running  a  certain  course  to  another  stake, 
and  so  on  by  specified  courses  and  distances,  it  will  exclude 
the  road.  But  he  says,  "  where  a  farm  is  bounded  alon^ 
a  htgh  way^  or  upon  a  high  tvay^  or  running^  to  a  high 
way^  there  is  reason  to  intend  that  the  parties  meant  the 
middle  of  the  high  way."  I  think,  therefore,  whether  we 
consider  h  upon  principle  or  authority,  we  are  authorized 
to  conclude  that  it  is  a  rule  of  national  law,  and  of  the 
common  and  civil  law.  That  it  is  the  law  of  several  of 
the  states,  as  far  as  it  is  applicable  to  their  particular  situ- 
ations, and  not  altered  by  any  act  of  the  Legislature,  I  have 
already  shewn  ;  and  I  think,  therefore,  we  must  consider 
it  to  be  the  law  of  this  state.  • 

I  will  now  enquire  whether  this  case  comes  within  the 
rule? 

I  have  not  the  will  before  me,  by  which  I  can  ascertain 
the  precise  words  in  which  the  devises  are  couched.  I  am 
obliged  to  rely,  therefore,  upon  the  impressions  made  at 
the  argument   and  memoranda  taken  at  the  time.     I  can. 


*■<■ 
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however,  say  with  confidence,  that  there  are  no  cxprcscr 
words  of  exclusion.  The  tt\stiUor  simply  dcfviscs  ihf.  land 
(;n  the  west  side  of  the  road  lo  one  son,  and  that  on  the 
other  side  to  another  son,  and  calls  for  the  road  as  the 
boundary  of  each.  There  is  nothing  therefore  in  this 
case  to  make  it  an  exception  to  the  general  rule.  It  is  wor- 
thy of  remark  also,,  that  A.  and  15.  were  hoth  devised  to 
yostah  Rivers^  He  sold  to  Benjamin  Harvey^  the  uncle  of 
the  defendant,  the  tract  B.  '•'  iv'tth  one  half  cf  the  aveiiue.^'* 
.^lenjafnin  Harveij  sold  the  same  to  Alexander  Chisoltr.. — 
Gracia  Rhers^  to  whom  C.  was  devised,  sold  to  yonah 
Rivers^  and  described  it  as  hounding  on  Alexander  Chin- 
ahns  land.  So  that  both  the  devisees,  (and  one  of  them 
the  devisee  of  the  tfact  A.)  considered  themselves  as  hold- 
ing to  the  middle  of  the  avenue.  In  addition  therefore  to 
ilu'.  law,  and  to  the  policy  and  convenience  of  the  rule,  we 
jKive  the  opinions  of  all  the  parties  then  interested  in  the 
question- 
It  is  however  contended  that  laying  off  the  avenue,  and 
leaving  it  open  for  any  who  choose  to  travel  that  way,  w-as 
a  dedication  of  it  to  the  ])ublic,and  that  it  thereby  became 
■J  public  high  way. 

But  to  lay  off  a  road  through  ones  own  plantation,  and 
lor  his  own  convenience,  cannot  be  construed  into  a  dedi- 
cation of  it  to  public  use. 

If  it  had  become  a  public  market  road,  or  even  if  he 
had  permitted  a  church  or  other  public  building  to  be  built 
at  the  end  of  the  avenue*  it  might  have  admitted  of  that 
construction.  But  the  only  purpose  for  which  this  road 
^i^as  ever  used  %vas  that  of  fishing  and  cutting  the  marsh 
grass.  It  is  true,  that  through  politeness  and  courte- 
sy he  permitted  his  tieighboijrs  to  participate  in  those  en- 
joyments. But  a  mere  courtesy  can  never  grow  into  a 
right.  Indeed  it  does  not  appear  that  any  person  claims 
the  right,  ^except  the  defendant. 

To  constitute  a  high  way,  it  must  at  least  be  of  public 
utility,  if  not  of  necessity.  But  this  was  incapable  of  he- 
rntninc:  a  public  road.     Its^use  was  necessarily  limited  try 
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a  few  neighbours,  and  thut  lor  the  purposes  of  convenience 
more  than  necessity.  It  is  also  contended  that  the  defend* 
ant  is  entitled  to  the  use  of  this  road  as  appurtenant  to 
his  house.  But  he  certainly  cannot  claim  the  land  itself 
as  an  appurtenance.  One  separate  and  distinct  piece  of 
land  cannot  be  an  appurtenance  to  another.  Btsides,  the 
devisor  has  not  given  any  appurtenances  with  his  land ; 
and  even  if  he  had,  the  use  of  this  road  could  not  have 
been  one.  It  is  not  every  thing  that  is  convenient  to  a 
man^s  plantation  that  can  be  considered  as  appurtenant  to 
it.  The  testator  owned  all  the  lands  in  question.  And 
when  he  owned  the  whole,  it  was  convenient  for  him  to 
have  this  road  or  avenue  open.  But  it  did  not  become  ap- 
purtenant to  it,  because  his  mansion  house  happened  to  he 
there.  It  was  equally  convenient  for  the  enjoyment  of  all 
his  landsy  and  as  much  so  to  JB.  and  C.  and  perha)ps  more 
than  to  A.  And  the  mere  reservation  of  a  privilege  for 
himself  could  not  be  a  dedication  to  the  use  of  another. 
Neither  can  we  suppose  that  he  intended  to  allow  a  pri- 
vilege to  one  of  his  children,  which  would  be.,an  incum- 
brance to  another,  and  particularly,  without  an  express  de- 
claration to  that  effect.  It  is  not  however  necessary  to 
dwell  upon  this  point.  For  if  the  defendant  has  any  ex- 
clusive or  common  right,  he  will  have  an  opportunity  of 
shewing  it  on  another  trial. 

I  am  of  opinion  a  hew  trial  ought  to  be  granted  on  the 
ground  of  misdirection. 

Justices  yohnson  and  Htiger^  concurred. 

Justice  Colcockj  dissented. 

C^'J     Carton  vt.  Blazer,  2  Sinney,  476. 

C^.J  See  Lmo  Regitter,  by  Judge  Grifithy  article  Conhecticot»  pftge 
76.    Of  2  Com.  Rep.  480.  R. 
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Mart  Sampson  vt.  White,  AdmV  of  Bradley. 

"Where  the  witnesses  to  a  wiU  are  dead*  their  band  writings  may  be 

proved  to  establish  the  will. 

X  HIS  was  in  appeal  from  the  ordinary,  tried  October 
Term,  1820. 

It  appeared  by  the  report  of  the  orditiary,  that  letters  of 
administration  had  been  granted  to  yohn  Whtte^  on  the  es- 
tate of  Henry  Bradley^  on  the  27th  day  of  Septeinber, 
1819.  On  the  10th  of  November  following,  a  paper,  pur- 
porting to  be  the  last  will  and  testament  of  Henry  Brad- 
ley^ was  offered  for  probate.  That  paper,  to  use  the  words 
of  the  ordinary,  *'  was  proyed  in  the  usual  form  by  Jona- 
than Wrightf  one  of  the  subscribing  witnesses.^'  The  or- 
dinary declined  however  to .  admit  the  will  to  probate  un- 
til the  letters  of  administration  were  revoked.  A  rule  for 
that  purpose  was  then  issued  against  the  administrator ; 
be  came  forward  and  required  the  will  to  be  proved  in  so- 
lemh  form  ;  but  before  that  question  could  be  heard,  JO" 
nathan  Wright^  one  of  the  subscribing  witnesses,  died. — > 
John  Locilier^ihe  other  subscribing  witness,  was  a  coloured 
many  and  therefore  his  testimony  was  rejected.  TViiltam 
Villepontoux  was  then  called ;  he  was  not  a  subscribing 
witness,  but  ^^  he  swore  that  he  wrote  the  will  at  the  re- 
quest of  the  deceased ;  read  it  to  him  distinctly  ;  he  said 
li  was  his  'will ;  he  could  not  write  himself,  and  requested 
witness  to  put  his  name  to  it :  And  Jonathan  Wright  and 
John  Locklier  put  their  names  to  it  as. witnesses.  All  the 
parties  were  together,  and  the  business  was  all  done  at  one 
time.     He  also  proved  the  sanity  of  the  testator,  &c. 

The  ordinary,  in  giving  his  opinion,  among  other  things, 
says,  ^^  this  will  has  received  proof  in  the  common  form 
by  the  testimony  of  Jonathan  Wright^  one  of  the  subscrib- 
ing witnesses  to  the  same.''  Again,  he  says,  ^^  Jonathan 
Wright  is  since  dead,  and  his  hand  writing  can  only  be  pro-. 
Ved ;  the  party  objecting,  never  having  had  an  opportuni- 
ty of  examining  him."    He  then  concludes,  ^^  the  will 
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niust  therefore  be  dismissed,  as  by  the  authority  from  % 
Roberts  on  Wills ^  171,  where  it  is  laid  down,  that  when  a 
will  is  to  be  established  by  the  probation  of  solemn  kind 
above  alluded  to,  the  civil  law  rule  of  establishing  all  proof 
upon  the  testimony  of  two  witnesses,  is  followed  in  our  ec- 
clesiastical Court.  John  Locklier*s  testimony  being  in  the 
opinion  of  the  ordinary  inadmissible,  and  the  Whites  hav- 
ing had  no  opportunity  to  examine  Jonathan  Wright^  the 
testament  not  being  in  the  hand  writing  of  the  testator,  nor 
signed  by  him,  ought  not,  under  the  circumstances  to  be 
sustained." 

An  appeal  was  made  from  this  decree  of  the  ordinary, 
to  the  circuit  court ;  and  the  presiding  Judge  in  the  Court 
below  confirmed  the  decree*  " 

This  was  a  motion  to  reverse  that  decision,  on  the  ground 
that  the  decree  of  the  ordinary,  as  also  the  decision  of  the 
Judge  in  the  Court  below,  were  contrary  to  law  and  evi- 
dence, 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Courts 
The  ordinary  lays  down  as  the  basis  of  his  decision  in 
this  case,  that  the  civil  law  rule  which  requires  the  attesta- 
tion of  two  witnesses  to  establish  a  will  of  personal  estate 
ought  to  prevail  in  his  Courts  He  then  seems  to  think  that 
proof  of  the  hand  writing  of  Jonathan  Wright  would  not 
be  a  fulfilment  of  that  requisite  of  thp  law ;  because  it  af- 
forded the  opposite  party  no  opportunity  of  a  cross-exami- 
naticm  ;  and  that  the  probate  of  the  will^  in  common  form, 
ought  to  be  of  no  avail  for  the  same  reason. 

Whether  it  has  ever  been  decided  in  this  State,  that  the 
civillaw  rule,  with  regard  to  the  admission  of  testaments 
to  probate,  ought  or  ought  not  to  be  adopted  in  our  Courts 
of  Ordinary,  I  do  not  know.  Neither  do  I  know  what 
rule  the  ordinaries  themselves  have  observed  in  thaf  re- 
spect ;  and  it  is  not  necessary  to  decide  the  question  in  this 
case.  The  rule  which  requires  two  witnesses,  requires 
nothing  more  than  that  their  attestation  should  be  estab- 
lished in  the  same  manner  as  that  of  one  witness,  where  one 
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only  is  required  at  common  law.  Thus  for  instance,  the 
obligor  ot  a  bond  is  entitled  to  the  cross-examination  of 
the  subscribing  witness.  Yet,  if  he  be  dead,  proof  of  his 
hand-writing  is  sufficient.  So  on  an  issue  of  devisavit  vel 
non^  if  one,  or  even  all  the  subscribing  witnesses  were 
dead,  proof  of  their  hand  writing  would  be  sufficient.  It 
would  operate  much  more  injuriously  that  one  party  should 
be  deprived  of  the  positive  testimony  of  a  witness,  than 
that  the  other  should  lose  the  benefit  of  a  cross-examina- 
tion. If,  therefore,  Jonathan  Wright  had  never  been 
sworn  before  the  ordinary,  proof  of  his  hand  writings  with 
the  testimony  of  Villepontoux^  would  fully  have  satisfied 
the  law.  But  it  is  contended  that  the  hand  writing  of 
Wright  ought  to  have  been  proved  by  two  witnesses ;  let 
that  be  admitted  in  cases  where  proof  of  the  hand-writing 
alone  is  relied  on\  still  this  is  a  stronger  case.  Here, 
Wright  himself  had  sworn  to  his  own  hand  writing,  and 
to  the  execution  of  the  will  by  the  intestate.  The  ordinary 
then  had  still  higher  evidence  than  proof  of  the  hand  writ- 
ing would  afford.  He  had  the  positive  oath  of  the  wit- 
ness, instead  of  proof  of  his  hand-Writing.  The  ordinary 
undoubtedly  had  a  right  to  reject  the  testimony  of  Lociiier 
upon  inspection.  Colour  is  in  many  cases  an  uncertain 
test ;  but  it  is  sufficient  to  authorize  the  Court  to  throw 
the  burthen  of  the  proof  upon  the  other  side. 

The  new  trial  must  be  granted. 

Justices  Colcocky  Gantt^  and  Huger^  concurred. 


E.  S.  Thomas  vs.  Dyott,  Adm'r  of  Best. 

Where  an  administrator  neglects  to  plead  pUite  adminittravit,  and  the 
SherifT  returns  ntiUa  bona  on  a  fi^fa.  issued  on  a  judgment  agadnst 
him»  such  judgment  and  execution,  with  the  return  of  the  Sheriff,  is 
sufficient  to  charge  him  in  an  action  on  the  judgment  suggesting  a 
devastavit. 
|t  is  sufficient  to  shew  that  the  parties  all  lived  in  the  city  of  Charles- 
.  ton,  and  that  the  proceedings  were  carried^  on  there,  to  g^ve  jurisdic- 
tion to  the  City  Gotirt,  without  proving  that  the  waste  was  committed 
there. 
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1 1?IED  before  the  City  Court  of  Charleston,  September 
Term,  1820. 

Debt  on  judgment^  suggesting  a  devastavit. 

The  following  is  the  report  of  the  Recorder  : 

In  this  case  a  judgment  by  default  had  been  obtained 
against  the  defendant  as  administrator  of  Best,  The  plain- 
tiff therefore  brought  an  action  of  debt  upon  the  judgment, 
suggesting  a  devastavit^  in  order  to  render  the  defendant 
individually  responsible.     He  produced  ^he  record  of  the 
former  judgment,  which  was  in  assumpsits     To  the  decla- 
radon,  the  plea  of  the  {general  issue  had  been  filed.     A 
fieri  facias^  in  the  usual  form,  had  been  issued,  and  the 
sheriff  made  a  return  of  nulla  bona.     The  judgment  war. 
obtained  in  Charleston,  and  the  parties,  both  plaintiiF  and 
Mefendant,  resided  within  the  city. 
•  The  plea  was,  not  guilty. 

The  plaintiflf^s  counsel  contended^  that  the  productioR 
of  the  original  judgment,  and  of  the  sheriff's  return  of  nulla 
iona  were  pnma  facie^  and^  unless  rebutted  by  the  defen- 
Iclanty  were  conclusive  evidence  that  a  devastavit  had  beeu 
committed  by  the  defendant  as  administrator,  and  there- 
fore that  the  plaintiff  was  entitled  to  a  verdict.  He  cited 
Peake^s  Evidence^  351,  and  Piatt  vs.  Robins  &?  Swart- 
ivQut^  1  Johnson^s  Ca.  276. 

The  defendant's  counsel  insisted  that  this  action  could 
not  be  sustained  : 

1st.  Because  no  devastavit  had  been  proved ;  as  there 
was  a  difference  where  the  sheriff  had  returned  nulla  bona^ 
and  where  he  had  returned  devastavit.  That,  in  the  autho- 
fities  relied  upon  by  the  plaintiff,  a  different  issue  from 
the  present  oiie  was  presented  to  the  Court,  viz :  that 
which  arose  under  the  plea  of  *'*' nil  debet  ;^'*  whereas,  in 
the  case  before  the  Court,  the  plea  was  "  not  guilty."  He 
referred  to  Lord  Kenyon^s  opinion  in  the  case  of  Erving 
vs.  Peters^  3  Term  Rep.  687-8. 

2d.  Because' this  Court  had  no  jurisdiction  ;  the  sheriff 
of  Charleston  district  not  having  returned  that  a  devastavit 
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had  been  committed  in  the  city  of  Charleston  ;  but  having 
merely  made  a  general  return  of  nulla  bona*     I  thought 
the  production  oi  the  original  judgment,  from  whence  it 
appeared  that  the  defendant  had  pleaded  the  general  issue, 
without  interposing  a  plea  of  plene  administravit^  or  any 
plea  of  that  nature,  accompanied  with  the  sheriflT's  return 
of  nulla  bona  to  the  writ  oijieri  facias^  were  conclusive  in 
this  case  to  render  the  defendant  individually  liable*  That 
it  was  immaterial  whether  the  plea  of  "  nil  debei*^  or  of 
*'  not  guilty^'  had  been  relied  upon  ;  as  in  substance  both 
pleas  were  the  same.     That  under  the  one,  the  defendant 
was  not  guilty,  because  he  had  not  wasted  the  goods  of  the 
deceased ;  and  under  the  other  plea,  he   did  not  owe  any 
thing,  because  he  had  not  committed  the  same  act.     That 
in  £ngland,  the  present  practice  was  for  the  sheriff  to  re- 
turn nw//a  ^(?nfl  to  the^myodfl^;  upon  which  the  plain- 
tiff brings  an  action  of  debt,  suggesting  a  devastavit-^ 
fTldd^s  Practice^  1018.  J     And  to  manifest  the  want  of 
distinction  between  the  returns  of  nulla  bona  and  of  devas* 
tavit^  the  sheriff,  at  his  option,  may  return  either  nulla  bona 
or  nulla  bona  and  a  devastavit     CTtdd^s  Pr,  ld9.J     I 
said  that  the  decisions  making  executors  or  administrators 
liable  under  the  existing   circumstances  were  numerous, 
and  they  seemed  to  me  to  be  founded  both  in  reason  and 
in  principle.     That  it  would  be  vexatious  to  multi  ply  suits 
unnecessarily.     If  the  executor  had  no  assets,  he  ought  to 
set  forth  that  fact  as  a  plea ;  and  if  he  did  not  do  sO,  and 
was  allowed  afterwards  to  plead  it  to  another  action,  twq 
suits,  without  any  semblance  of  utility,  would  be  substitu- 
ted for  one ;  not  only  to   the  injury  of  the  creditor,  but  to 
the  subversion  of  the  general  legal  and  equitable  princi- 
ple, that  if  a  defendant  do  not  avail  himself  of  the  oppor- 
tunity of  pleading  matter  in  bar  to  the  original  action,  he 
cannot  afterwards  do  so,  either  in  another  suit  founded 
upon  it,  or  to  a  scire  facias* 

Upon  the  second  ground,  I  decided  against  the  defen- 
dant, because  the  judgment  was  entered  up  in  the  city  of 
Charleston,  within  which,  both  the  plaintiff  and  the  defen- 
dant resided. 
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A  Qotice  was  served  upon  me  that  a  new  trial  would  be 
moved  for,  upon  the  grounds  which  are  included. 

Wm.  Drayton,  Recorder. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

It  would  perhaps  be  sufficient  to  say,  that  the  Court  is 
satisfied  with  the  verdict  in  this  case,  for  the  reasons  given 
iQ  the  report  of  the  Recorder.     I  will,  nevertheless,  add 
that  the  failure  of  an  administrator  to  plead  plene  adminis* 
travity  IS  an  admission  of  assets  in  his  hands  sufficient  to 
pay  the  debt.     Whenever  therefore  a  ^.  fa.  in  such  case 
b  issued  against  the  goods  of  his  intestate^  it  is  his  duty  to 
pay  the  debt,  or  to  point  out  the  property  of  which  the  mo- 
ney is  to  be  made.     If  no  property  is  to  be  lound,  on  which 
the  execution  can  be  levied,  it  furnishes  prima  facie  evi- 
dence that  the  goods  have  been  wasted.    I  say  prima  facie^ 
because,  if  the  goods  should  be  destroyed  by  the  act  of 
God,  or  taken  out  of  the  possession  of  the  administrator 
by  any  means  not  within  his  control,  perhaps  he  might  be 
permitted  to  rebut  that  evidence  by  the  proof  of  such  fact. 
But  on  that  point  I  give  no  opinion,  as  no  such  proof  was 
offered  in  this  case.     It  operates  no  hardship  or  injustice 
upon  the  defendant.     If  he  have  assets,  he  ought  to  pay 
the  money ;  if  he  have  not,  he  must  plead  it.     His  situa- 
don  is  precisely  the  same  as  every  other  defendant  who 
fails  or  neglects  to  protect  himself  by  a  proper  plea.     It  is 
no  answer  to  say  that  the  scire  facias^  or  an  action  suggest- 
bga  devastavit  is  idle,  if  the  first  judgment  is  Conclusive 
against  the  defendant.  The  same  may  be  said  of  ^scirefacias 
to  revive  a  judgment  or  against  bail.     The  judgments  in 
those  cases  are  both  conclusive  against  the  defendant  up  to 
the  time  at  which  they  were  obtained.     The  oI)ject  of  this 
proceeding,  is  not  to  afford  the  defendant  an  opportunity 
to  re-try  the  original  action,  but  to  shew  whether  there  is 
any  radical  defect  apparent  on  the  face  of  the  record  which 
renders  it  void  ;  or  whether  any  thing  has  occurred  since 
to  relieve  him  from  the  ultimate  responsibility  which  had 
attached  upoa  him  by  such  judgment* 
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The  queslion  of  jurisdiction  is  not  more  difScuU.  A 
devastavit  does  not  usually  result  frrni  a  single  act;  it  de- 
pends upon  the  whole  course  of  administration.  It  is  per- 
sonal in  its  nature,  and  perhaps  is  incapable  of  distinct  lo- 
cation* I  will  not  undertake  to  say  how  the  question 
might  have  heeh  viewed,  if  the  administrator  h«nd  Inien  in 
one  place,  the  judgment  in  another,  and  the  residence  of 
the  defendant  in  a  third.  But  as  they  all  happened  in 
Charleston,  it  cannot  be  made  a  question  where  the  devas- 
tavit happened. 

The  motion  therefore  must  be  refused. 

Justices  Colcocij  Richardson  and  Uitgvr^  concurred. 


Browk,  Green  &  Co.  vs.  Isaac  Minis. 

^ere^ — If  a  Corporation  of  another  Stule  can  maintain  an  action  in- 

tbis  state,  in  its  corporate  name  ? 

A.  recovered  a  judgment  against  B.  and  assigned  it  to  the  Bank  of 
Georgia  tor  valuable  consideration.  Afterwards  C.  a  creditor  of  A. 
sued  out  a  writ  of  attachment  against  A.  and  a  copy  of  the  writ  wag 
served  upon  B.  as  g^nishee.  I'he  Bank  filed  a  suggestion,  staUng 
its  claim;  to  which  C.  demurred,  on  the  ground  that  the  Corporation 
viZA  a  creature  of  another  State,  and  could  not  prosecute  a  suit  in 
this.  Heldy  that  the  suggestion  of  the  Bank  substantially  alleged,  and 
the  demurrer  consequently  admitted  that  the  Bank  had  a  corporate 
existence,  and  that  the  judgment  had  been  assigned  for  valuable  con- 
sideration ;  which  assignment  operated  so  as  to  divest  the  absent 
debtor  of  all  property  in  the  judgment,  and  it  was  not  therefore  sub> 
ject  to  the  attachment. 

JLrIED  at  Coosawhatchie,  April  Term,  1820. 

The  defendant  and  his  co-partner,  Jacob  P.  Henry ^  tra- 
ding under  the  firm  of  Minis  &?  Henry^  of  Savannah,  re- 
covered a  judgment  in  the  Court  of  Common  Pleas,  for 
Beaufort  district,  against  Ani/*$'ofcmon«  fcf  Co,  for  S9000; 
and  afterwards,  for  a  valuable  consideration,  assigned  that 
judgment  to  the  Bank  of  the  State  of  Georgia,  In  1819, 
th^  plaintiffs,  who  were  creditors  of  the  defendant,  Isaac 
Mnis^  sued  out  a  writ  of  attachment  against  bis  effects,  re- 


^ 


January  Term.  81 

tumable  to  the  Court  of  Common  Pit-as,  for  Beaufort  (lis* 
trict,  which  was  served  on  Saul  Solomons  &f  Co.  as  garni- 
shees. In  their  return  to  this  writ,  Saul  Schtiions  i^  Co. 
admitted  themselves  indebted  to  Mhiis  £5?  Henry^  to  the 
amount  of  the  judgment  against  thtm.  At  this  stage  of 
the  proceedings,  the  Bank  of  the  State  of  Georgia,  in  its 
torporate  name,  interposed  her  claim  to  this  judgment,  and 
filed  a  suggestion  in  pursuance  o\  the  attach mer.t  act,  set- 
ting forth  the  assignment  of  the  judgment  to  her  h^  the 
said  Minis  &f  Henry ^  thereby  putting  in  isbue  the  right  of 
property  in  the  said  judgment. 

To  this  suggestion,  the  plaintiffs  demurred,  and  assign- 
ed for  cause,  that  the  Bank  of  the  State  of  Georgia  being 
the  creature  of  another  State,  and  unknown  to  The  laws  ot 
this  State,  could  not  maintain  an  action  here  in  its  corpo- 
rate name. 

The  presiding  Judge  gave  judgment  for  the  plaintiffs  in 
demurrer,  and  a  motion  was  made,  on  the  part  of  the  Bunk 
of  the  State  of  Georgia,  to  reverse  that  judgment. 

Mr.  Justice  yohnson  delivered  the  opinion  of  th**  Court. 

Most  of  the  grounds  of  the  present  motion  have  hetn 
directed  to  the  question  made  by  the  cause  of  demurrer 
set  forth  by  the  plaintiffs,  and  present  the  enquiry,  n  hc- 
ther  a  foreign  corporation  can  maintain  ar*  action  hevi  irt 
its  corporate  name  ?  And  to  this  point,  the  arguments 
have  been  principally  directed;  but  the  Court  have  not 
thought  proper  to  express  an  opinion  on  it,  as  it  is  wholly 
unnecessary  to  the  decision  of  the  present  case.  C^*J  T\\t 
suggestion  on  the  part  of  the  Bank  in  its  corporate  name, 
substantially  alleges,  and  the  demurrer  consequently  ad- 
mits that  the  Bank  had  a  corporate  existence,  and  that  the 
judgment  against  Saul  Solomons  £sP  Co,  had  been  assigned 
to  it  for  a  valuable  consideration. 

The  question  then  is  not,  whether  the  Bank  can  main- 
tain an  action  or  not  in  its  corporate  name,  but  whether 
the  prbperty  in  the  judgment  still  remained  in  Minis  &f 
Henry ;  for,  in  that  event  alone,  could  it  be  the  subject  of 
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condemnation  at  the  suit  of  an  attaching  creditor  ?  The 
facts  furnish  tht  answer ;  they  were  divested  by  the  as- 
signment. Notwithstanding  then-fore  the  issue  joined  be- 
tween the  attaching  creditor,  and  the  party  claiming  the 
thing  attached,  does,  in  some  measure,  partake  of  the  pro- 
perties of  an  action,  the  only .  question  is,  whether  the 
thing  attached  is  the  property  of  the  absent  debtor,  and 
whether  the  party  claiming,  does  or  does  not  labor  under 
a  disability  to  sue  ?  If  they  are  entitled  to  hold  the  thing 
attached,  it  is  surely  a  sufficient  reason  why  it  should  not 
be  condemned  as  the  property  of  the  absent  debtor. 

The  motion  is,  therefore,  granted. 

Justices  Bay^  Nott^  Gantt  and  Richardson^  coifturred. 

PeUgru^  for  the  motion. 

Kingj  contra. 

("a.J  See  £ac<m»  Corporation  E.  2.    2  Lord  Hay,  1532.    1  Sir.  613. 

James  McCall  vs.  Ann  Price. 

All  the  parties  to  a  joint  contract  must  be  sued  ;  and  although  the  she^ 
riflP  returned  non  inventitM,  as  to  one,  and  that  he  had  left  the  state,  and 
the  declaratidn  stated  the  facts,  yet  a  plea  in  abatement  for  the  non 
joinder  was  supported. 

JLUIED  before  his  honor  Judge  Cokock^  Charleston, 
MaTT6rwva820. 

This  was  an  acttwiv^f  debt,  on  a  joint  bond  of  one  Tho- 
mas Nichols^  and  defendant.  An  appearance  was  entered 
for  defendant ;  but  as  to  Thomas  Nichols^  the  sheriff  re- 
turned that  he  was  absent  from  the  State,  and  could  not  be 
found.  The  plaintiff  declared  against  the  defendant,  stat- 
ing, in  his  declaration,  that  the  said  co-defendant  or  obligor, 
Thomas  Nichols^  was  absent  and  could  not  be  served  with 
process.  To  this,  defendant  pleaded  in  abatement,  that 
l^ichols  was  joined  as  an  obligor  with  her,  and  that  he  was 
alive,  &c. 

In  reply,  the  plaintiff  alleged  that  said  Nichols  was  ab- 
sent from  the  State,  and  could  not  be  served  with  process. 

To  this  replication,  defendant  demurred. 
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This  demurrer  and  plea  in  abatement,  was  overruled  by 
his  honor,  after  argument,  on  the  grounds,  that  as  the  pro- 
cess of  outlawry  was  not  known  to  our  laws,  and  there 
ought  to  be  a  remedy,  he  thought  that  the  lodging  of  a  writ 
against  Nichols^  the  co-obligor,  being  the  first  step  towards 
making  him  appear,  was,  on  the  return  of  the  sheriff  that 
he  was  absent  from  the  state,  sufficient  to  enable  the  plain* 
tiff  to  declare  against  the  obligor  who  was  served. 

From  this  decision,  the  plaintiff  appealed  to  the  Consti* 
tutional  Court  upon  the  following  grounds  : 

1st*  Because,  when  the  parties  are  jointly  and  not  8cve«. 
rally  bound,  as  they  are  here,  the  obligee  must  sue  them 
jointly. 

2d.  Because,  if  the  process  of  outlawry  be  known  to  our 
laws,  it  should  have  been  sued  out  against  the  co-obligor, 
Thomas  Nichoh^  before  the  defendant,  Mrs.  Price^  could 
be  legally  charged  with  the  whole  debt. 

3d.  Because,  if  such  outlawry  process  be  unknown  to 
our  laws,  there  is  no  remedy  at  law  for  the  plaintiff,  and  thfs 
Judges  cannot  make  one. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

The  common  law  doctrine,  that  where  there  are  two 
joint  obligors,  both  must  be  sued,  is  too  familiar  to  admit 
of  doubt ;  also,  that  it  has  been  decided  in  England,  that 
where  one  of  two  joint  obligors  is  out  of  the  kingdo^n,  the 
plaintiff  must  proceed  to  outlawry  against  him.  (Shep-^ 
pard  vs.  Baxllie^  6  Term.  Rep.  327.  J  But  I  am  of  opin- 
ion that  the  process  of  outlawry  is  obsolete,  and  contrary  to 
the  spirit  and  principles  of  our  gov  ernment.  It  would  be 
inconvenient  in  practice,  if  not  utterly  impracticable,  with- 
out some  legislative  provision  ;  and  therefore  there  is  no 
remedy^  unless  the  plaintiff  be  allowed  to  proceed  in  the 
manner  in  which  he  has  proceeded.  I  take  it  that  it  is  in- 
cumbent on  us  to  'pursue  the  common  law,  only  so  far  as 
the  same  is  consistent  with  the  principles  and  spirit  of  our 
government,  and  that  in  this  instance  I  have  done  so.  By 
fre  common  law  of  England,  it  is  estpblishcd,  that  where 
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there  are  two  joint  obligors,  both  must  he  sued.  By  tht 
aamc  law,  a  remedy  is  given,  where  one  is  without  the 
kinp;dom«  Shall  it  be  said  we  are  to  adopt  the  first  pro- 
vision of  the  law,  when  the  other  cannot  be  applied  ?  I 
am  ready  to  say  we  are  not  bound  to  do  so.  Again^  if  the 
process  of  outlawry  in  such  a  case  as  the  present  were  re- 
sorted to  in  England,  what  would  result  ?  That  it  would 
appear  that  one  o{  the  joint  obligors  was  absent  from  the 
kingdom,  and  without  the  control  of  the  law.  The  plain- 
tiff could  then  compel  the  other  defendant  to  pay  the  debt. 
Now  does  not  the  same  thing  appear  to  us  ?  The  one  who 
was  compelled  to  pay  the  debt,  would  not  be  benefited  ; 
for  if  there  are  no  goods  to  be  forfeited,  nothing  cou^d  be 
obtained  for  him  by  the  outlawry. 

But  it  is  said  we  cannot  know,  nor  can  the  fact  be  put  on 
the  record,  that  the  absent  debtor  has  no  goods.     1  he  an- 
swer is  plain,  if  he  have  any,  let  the  co-obligor  find  them ; 
for  it  may  be  reasonably  supposed  that  he  is  best  acquaint- 
ed with  the  circumstances  of  the  absent  person.     If  a  rem- 
edy did  not  exist  in  England  by  process  of  outlawry  against 
the  absent  joint  obligor,  I  have  no  doubt  that  it  would  be 
held,  that  a  voluntary  abjuration  of  the  realm  was  a  des- 
truction of  that  unity  of  responsibility  which  renders  it  ne- 
cessary that  both  should  be  sued  ;  and  this  I  think  is  sup- 
ported by  the  analogies  of  the  law.     "  A  husband  who  hath' 
abjured  the  realm,  or  is  banished,  is  thereby  civtliter  mor- 
tuns;  and  being  disabled  to  sue,  or  be  sued,  in  right  of 
his  wife,  she  must  be  considered  as  a  feme  sole."     And 
what  is  the  reason  assigned  ?     For  it  would  be  unreasona- 
ble that  she  should  be  remediless  on  her  part,  and  equally 
hard  upon  those  who  had  any  demand  on  her,  that  not  be- 
ing able  to  have  any  redress  from  the  husband,  they  should 
not  have  any  against  her.   ft  Bacon^  Title  Baron  &f  Feme^ 
letter  31. J     Now,  I  cannot  conceive  that  the  unity  <ff  in- 
terest and  person,  between  two  joint  obligors,  can  be  great- 
er than  that  which  the  law  recognizes  between  husband  and 
wifw  ;  and  if  the  voluntary  absence  of  one  of  the  parties  in 
"he  one  case  is  considered  as  a  dissolution  of  the  legal  uni* 


January  Term.  83 

ry,  I  can  not  conceive  why  it  should  not  be  so  in  the  other. 
But  a  majority  of  my  brethren  are  oi' opinion  that  the  plain- 
tiff can  not  recover;  that  both  the  co-obligors,  in  a  joint 
contract,  must  be  sued,  and  that  however  hard,  that  there- 
is  no  remedy  which  this  Court  can  apply. 

The  motion  is  granted. 

Justices  Nott^  Johnson  and  Huger^  concurred  in  grant- 
ing the  motion. 

Justice  Gantt^  I  concur  in  the  opinion  expressed  by  my 
brother  Colcock, 

Prioleau  and  Pinckney^  for  the  motion. 
Kennedy^  contra. 


John  Stonet,  Assipiee,  vs.  John  P.  McNeile. 

Where  a  party  demurs  for  informaUty,  the  Court  will,  notwithstanding 
the  detect  of  the  pieadin{^  demurred  to,  give  judgment  against  the 
party  whose  pleading  was  first  defective. 

No  man  can  make  an  averment  against  his  own  deed;  and  where  the 
defendant  givt^s  a  bond  to  A.  he  cannot  plead  that  the  bond  was  gi* 
Ten  to  A.  for  the  benefit  of  a  co-partnership,  of  which  A.  was  a 
member. 

JLrIED  before  Mr.  Justice  Hugrr. 

This  was  an  action  of  debt,  on  bond,  given  by  the  defen 
dant  and  two  others  to  one  Alexander  Henry,  It  was 
joint  and  several ;  the  defendant  alone  was  sued.  The 
bond  was  assigned  by  Henry  to  John  Stoney^  the  plaintiff. 
On  the  bond  there  was  a  guarantee  by  Joshua  Broivn^  and 
also,  a  receipt  by  the  said  Brown  to  the  defendant,  for 
S8515;  in  consideration  of  which,  he  said  he  exonerated 
the  defendant  Irom  any  further  responsibility  to  this  action. 

Defendant  pleaded  seven  pleas : 

1st.  The  denial  of  the  bond. 

2cl.  After  craving  oyer,  he  pleaded.pay ment  to  A.  Henry. 

3d.  That  Alexander  Henry  and  Joshua  Brorvn  were 
co-partnerls  in  trade,  and  that  he  paid  the  money  to  Broxvn^ 
iwl  he  discharged  him  from  further  responsibility. 

4-th.  That  Henry  and  Broxvn  were  co-partners,  and  that 
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the  bond  was  made  payable  to  Henry ^  as  one  of  the  firm, 
to  and  for  the  benefit  of  the  concern,  and  alleged  the  pay- 
ment and  discharge  as  before. 

5th,  This,  in  substance,  charged  the  same  thingSf  but  iq. 
different  form  of  words. 

The  6th,  stated  the  co-partnership,  and  that  the  bond 
was  made  payable  to  Henry  for  the  benefit  of  it,  and  alleg- 
ed, that  he  contested  the  validity  of  the  bond,  and  that 
therefore  the  payment  was  made,  and  received  as  a  full 
discharge. 

The  7th,  stated  that  the  consideration  of  the  bond  was  a 
corrupt  agreement  to  sell  goods  for  the  accommodation  of 
defendant,  and  the  other  two,  JVtlltam  and  John  WaU 
ton,  at  a  price  beyond  their  value,  to  elude  the  statute 
against  usury  ;  and  that  in  fact  more  than  seven  per  cent, 
was  obtained  by  this  contract,  or  secured  to  be  paid. 

Tothese  pleas,  the  plaintiff  replied  : 

Oti  the  first  and  second,  he  tendered  an  issue. 

To  the  third,  he  replied  that  he  ought  not  to  be  barred 
of  his  action ;  because  the  bond  was  not  made  payable  to 
the  firm  of  Brown  &?  Co.  and  without  that,  that  the  said 
Brown  was  not  authorized  to  receive  the  money,  and  give 
a  discharge. 

And  to  the  fourth,  fifth,  and  sixth,  he  Teplied  in  sub- 
stance the  same ;  that  the  bond  was  not  given  to  Henry  as 
one  of  a  firm,  or  for  the  benefit  of  a  firm  ;  and  denying  the 
authority  of  Brown  to  receive  and  discharge,  without  ei- 
ther confessing  or  denying  that  any  co-partnership  existed 
between  them. 

To  the  seventh,  he  tendered  an  issue. 

To  the  third,  fourth,  fifth  and  sixth  replications,  the  de- 
fendant demurred  specially,  and  for  cause,  that  the  repli- 
cations profess  to  answer  all  the  matter  contained  in  the 
pleas,  and  yet  does  not  confess  pr  deny  that  Brovm  &f  , 
Henry  were  co-partners,  and  that  they  put  in  issue  the 
authority  of  BrozvTi  to  receive,  and  at  the  same  time  deny 
that  he  did  receive ;  and  that  generally  the  replications  con- 
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dude  to  the  country,  whereas  they  should  conclude  with 
a  verification. 
To  this  demurrer,  there  was  a  joinder  by  plaintiff. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

A  party  should  not  demur  unless,  he  be  certain  that  his 
own  previous  pleading  is  substantially  correct ;  for  it  is  an 
established  rule,  that  upon  the  argument  of  the  demurrer, 
the  Court  will,  notwithstanding  the  di-fect  of  the  pleading 
demurred  to,  give  judgment  against  the  part)  whose  plead- 
ing was  first   defective  in  substance.     (X  Chittyf  647.^ 
In  the  application  of  this  rule  to   the    case  before  us,  it  is 
unnecessary  to  notice  the  defects  of  the  replications  ;  for 
upon  looking  into  the  defendants  pleas,  he  has,  in  the  first 
place  made  an  averment  against  h\k  own  bond,  not  consis- 
tent with  the  rules  of  pleading.     If  the  bond  had  been  gi-  I 
ven  to  Henry  foi*  the  benefit  of  a  concern,  he  should  have  | 
so  written  it ;  it  was  his  deed,  and  no  man  can  make  such/ 
an  averment  against  his  own  deed. 

2d.  The  pleas  in  effect  are  no  more  than  the  plea  of 
payment ;  for  under  that,  it  was  competent  to  shew  ths^ 
Brown  did  receive,  and  his  authority,  if  he  had  any. 

And  3d.  He  plead  matter  not  cognizable  in  this 
Court.     (^The  U.  S.  vs.  Arthur^  5  Cranch^  257.) 

The  motion  is  discharged. 

Justices  Nott^  Johnson^  Hvger  and  Canity  concurred. 


Zx  PartCj  Ex'ors  of  George  Stephens,  Ex'or  of  John 

R.  Stephens. 

Tite  testator  bequeathed  all  of  his  negroes  to  be  divickd  equally  ainong^ 
bis  grand  chHdren,  share  and  share  alike,  among  such  as  should  be  liv- 
iDgat  the  time  of  such  diviaon,  and  not  otherwise  ;  and  that  the  di- 
Tision  should  take  place  so  soon  as  the  debts  be  paid.  A  sale  was. 
iDade  by  the  executor  to  enable  each  legatee  to  purchase  in  the 
amount  of  his  share,  and  the  husband  of  one  o^the  legatees  purchased 
two  negroes,  and  gave  the  executor  a  bond  and  mortgage  for  the 
anDe*  endorsed,  **  giTen  as  security  in  case  of  any  demands  or  suits 
coming  against  the  estate,  or  till  a  final  settlement  take  place.*'  Aftef 
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this,  a  bill  was  filed,  and  a  partial  decree  made  for  partition ;  but  ye. 
no  division  made ;  and  then  the  wife  of  ihe  puirhaser  died,  Ueld^ 
that  by  the  sale,  the  debts  were  to  be  presumed  paid,  and  that  the  le- 
gacy, by  this  sale,  was  placed  by  assent  of  the  executor  in  possession 
of  the  husband,  and  that  he  could  not  revoke  it,  or  recall  tlie  proper- 
ty, on  the  g-round  that  no  division  had  been  made. 
On  a  rule  against  the  slierifT,  to  pay  money  over  to  a  mortgag-e  in  pre- 
ference to  an  execution  or  attachment,  which  mortgage,  though  not 
recorded^  plaintiff's  counsel  contended  took  priority  to  judgments, 
executions,  &c.  The  Court  refused  to  decide  the  question  of  priori- 
ty on  a  motion,  as  it  involved  facts  which  could  alone  be  tried  by  a 
jury.     ' 


T, 


HIS  was  a  rule  against  the  shcrilT,  heard  before  Mr. 
Justice  Gantt^  at  November  Term,  1820,  for  Beaufort 
district. 

George  Stevens^  by  will,  bequeathed  as  follows : 
"  It  is  also  my  will  and  desire,  that  the  whole  of  my  ne- 
groes be  divided  equally  anK>ng  the  male  and  female  chil- 
dren generally,  of  Martha  Givens  ;  the  children  of  jfoseph 
Oswald^  generally ;  the  children  of  IVilitam  Oswaldy  of  St. 
Helena,  by  name,  Benjamin  and  Robert  Osrvald ;  togetheif 
with  my  other  child  or  children,  which  Martha  Givens^ 
wife  of  Charles  Givens^  might  have  previous  to  such  divi- 
sion ;  all  share  and  share  alike,  among  such  as  shall  be  liv- 
ing at  the  time  of  such  division,  and  not  otherwise  ;  and 
that  the  divisipn  shall  take  place  as  soon  as  ths  debts  are 
paid." 

Charlotte  Oswald^  one  of  the  children  of  Joseph  Ostvald^ 
married  Bethel  Dewes,  A  sale  of  the  negroes  was  made 
by  the  executors  on  the  16th  April,  1817,  for  the  purpose 
of  enabling  each  legatee  to  purchase  in  the  ahiount  of  his 
share.  Bethel  Derves^  by  the  assent  of  the  executors, 
bought,  in  right  of  his  wife,  two  negroes,  yim^  and  Elsey^ 
and  gai'e  a  bond  and  mortgage  of  the  same  to  the  execu- 
tors. The  mortgage  had  not  been  recorded.  Upon  the 
bond  and  mortgage,  was  the  following  memorandum. — 
"  Given  as  security,  in  case  of  any  demands  or  suits  com- 
ing against  the  estate,  or  till  a  final  settlement  take  place." 
It  was  admitted)  that  not  long  after  the  sale,  a  suit  in  equi- 
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ty  was  brought  by  Sherwood  Beekum  and  wife,  claiming  as 
legatee  of  John  R.  Stephens^  ih  which  a  partial  decree  had 
been  made^  and  a  further  reference  ordered  on  p-,irt  of  the 
complainants*  claim  ;  that  no  division  had  yet  taken  place, 
and  Mrs«  Dnvet  was  since  dead. 

On  tht^  20th  March^  181^,  An  attachment  was  lodged  in 
the  office  of  the  sheriff  of  Beaufort  district,  in  which  Da^ 
"Did  Turner  was  plaintiff,  and  the  said  Bethel  Derves^  de- 
fendant. Dexves  had  hired  the  negro  Jim  to  ■ 
Burke y  in  whose  hands,  as  g;arnishee,  the  said  slave  was  at-> 
tached,  Bethel  Dewes^  living,  then  absent  from  the  State- 
On  the  -^ —  day  of  April,  1819,  two  judgments  were  en- 
tered up  in  the  office  of  the  Court  of  Common  Pleas,  for 
Beaufort  district,  by  /)r.  /%i/i?r  and  Mijer  y^ro/'M,  against 
the  said  Bethel  Dewes  ;  upon  which  an  execution  issued, 
and  being  lodged  in  the  sheriff ^s  office  oti  thb  7th  August, 
18S0,  levy  was  made  on  the  negro  J^m* 

Oji  hearing  of  these  proceedinj^,  the  executors  Vt»vc  rit>- 
tice  of  the  mortgage  to  the  sheriiT,  \v  ho  thereupon  sold,  un- 
der the  execution  and  mortgage,  and  had  the  roomy  in 
hand«  sobject  to  the  claims  of  the  mottgage,  execution  and 
attachment  creditors.     The  rule  was  as  follows : 

^  Ex  Partty  Ex'ors  of  George  Stephens." 

**  On  motion  of  McCall^  ffayne^  and  Grimke^  for  the  ex- 
ecutors of  Georffe  Stephens^  it  is  ordered,  that  the  sheriff  of 
Beaufort  district  do  shew  cause  instantery  *whv  he  should 
hot  pay  over  to  them  the  amount  of  sales  of  a  negro  fellow 
teamed  yitHy  mortgaged  to  them  by  Bethel  Dewes^  and  sold 
by  said  sheriff  under  said  mortgage,  and  under  an  execu- 
tion of  Myer  Jacobs  against  the  said  Bethel  Dewes*"'* 

On  hearing  argument  in  this  case,  the  rule  was  dis' 
charged. 

A  motion  was  now  made  to  reverse  the  said  decision 
upon  the  following  grounds : 

1st.  Because,  under  the  will  6f  Gtorge  Stephens ^  no  le- 
gatee could  claim  a  share  of  the  negroes,  if  he  or  she  should 
happen  to  die  befol^  a  division  was  made  ;  and  therefore, 
the  money  coming  in  lieu  of  the  negroes  belonged  to  the 

t2 
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estate,  and  should  be  paid  to  the  extrcators. 

2d.  Because,  if  thcr  ^ale  be  regarded  as  a  division,  as  be'<» 
twcen  the  executors  and  legatees,  the  executors  are  then 
entitled  to  the  money,  notwithstanding  the  mortgage  was 
not  recorded ;  inasmuch  as  it  does  not  lose  its  priority 
over  judgments,  executions  and  attachments  by  that  omia- 
sioti* 

Mr.  Justice  Getntt  delivered  the  o'pinion  of  the  Court* 

I  think  no  doubt  can  exist  but  that  the  sale,  on  the  part 
of  the  executors,  was  made  for  the  express  purpose  of  en- 
abling the  legatees  to  purchase  to  the  amount  of  their  le- 
gacies. The  testator,  George  Stephens^  had,  by  his  will, 
directed  that  so  soon  as  the  debts  were  paid,  a  division 
should  take  place*  By  the  sale,  therefore,  it  is  to  be  pre- 
sumed the  debts  had  been  paid.  Dewes^  in  right  of  his 
wife,  was,  by  this  sale,  placed  in  possession  oi  the  legacy 
bequeathed  to  his  wife,  and  this  by  the  assent  of  the  exe- 
eutors,  who  could  not  afterwards  revoke  it,  or  re-call  the 
property  on  the  ground  of  no  division  having  been  made. 
But  it  is  said, 

2ndly*  lliat  although  the  sale  be  regarded  as  a  division, 
still  the  executors  are  entided  to  the  money  under  the 
mortgage. 

Whether  they  were  entitled  to  priority  of  claim  or  not, 
in  this  instance,  was  a  question  which  the  presiding  Judge 
did  not  feel  himself  warranted  on  the  hearing  of  this  mo- 
tion to  decide ;  and  the  Court  think  that  the  question  was 
one,  both  as  regarded  the  law  and  facts  of  the  case,  not  to 
be  decided  in  this  short  hand  way^  by  motion.  It  was 
certainly  not  competent  for  the  presiding  Judge  to  deter- 
mine upon  the  rights  of  the  mortgagee  in  this  case.  There 
were  facts  involved,  which  could  alone  be  decided  by  a 
jury.  Derves  and  one  of  the  execution  creditors  were  not 
represented  upon  the  occasion.  Whether  the  mortgage  did 
really  exist  under  the  circumstances  of  the  case,  was  a  fact 
which  the  Court  could  not  decide.  Detues  became  involv- 
ed after  he  had  acquired  the  possession  of  this  property, 
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aiul  most  probably  upon  the  strength  of  it.  The  right  too^ 
OQ  the  part  of  the  executors  hi  George  Stephens^  to  claim 
the  proceeds  of  the  sale,, on  account  oi  a  dtcree  against 
the  estate  of  jfohn  i?«  Stephens^  with  re&pcct  to  whose  es^ 
tate«  no  evidence  went  to  shew  that  a  devastavit  had  hien 
committed,  or  that  it  was  not  fully  adequate  in  the  hands 
of  the  executors  for  all  the  purposes  to  which  it  could  be 
made  liable.  These  views  furnish  sufficient  evidenct*  to 
conclude,  that  the  presiding  Judge,  in  discharging  the  rule 
and  leaving  the  parties  to  their  more  appropriate  and  legal 
remedies,  pursued  the  only  correct  and  proper  course.  In 
this  way,  the  rights  of  none  will  be  compromitted. 

The  Court  arc  unanimously  of  the  opinion  that  the  ap- 
pellants can  take  nothing  by  their  motion. 

Justices  Colcock^  Richardson  and  Huger^  concurred. 


Joseph  Manigault  vs.  Bartholomew^  Carroll. 

Upon  a  covenant  for  the  lease  of  a  lot,  whereon  lessee  covenanted  to 
build,  which  buiUl(ngt,at  the  expiration  of  the  lease  were  to  be  viu 
iued  by  indifferent  persons,  and  at  which  valuation  the  lessor  was  to 
take  the  building  he  paying  for  the  tame  in  one,  two,  and  three  years 
from  the  expiration  of  the  time ;  the  Court  Held,  that  the  payment 
for  the  bouses^  was  not  a  covenant  jprececibu  to  the  delivery  of  thenu 

X  HIS  was  an  action  of  covenant  to  recover  certain  rent 
and  damages,  for  having  detained  the  premises  after  the 
expiration  of  the  lease,  and  was  tried  before  his  honor 

Judge  Huger%  Charleston,  July,  1820. 

The  plaintiff,  by  indenture  between  him  and  the  defen- 
dant, entered  into  on  the  3d  of  November,  1796,  leased  to 
the  defendant  four  lots  of  land  in  Boundary-street,  for  the 
term  often  years,  at  ;f  15  per  annum^  payable  quarterly. 
In  this  lease,  (among  others,)  there  are  the  two  folloW" 
ing  covenants;  ^^  and  the  said  Joseph  Manigault^  for  him- 
self, his  executors,  administrators  and  assigns,  doth  cove-* 
nam  and  agree  to  and  with  the  said  Bartholomew  Carroll^ 
bis  executors,  administratorsyor  assigns,  that  he,  the  sai^^ 
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Bartholomew  Carroll^  his  executors,  administrators  or  ai- 
aigns,  shaii  ;«nd  will,  at  thei/  own  proper  costs  and  charges 
in  Uil  things,  make,  erect,  set  up,  and  finish,  one  or  more 
substantial  building  of  timhef,  brick,  clay,  mortar  or 
stone,  upon  each  o\  the  thr^e  lots,  number  49,  50,  and  51, 
hereinbefore  mentioned  to  be  demised  ;  and  it  is  covenan* 
ted  and  agreed  upon  by  the  parties  to  these  presents,  that 
at  the  expiration  of  the  said  term,  the  building  or  build- 
ings that  may  have  been  erected,  and  are  then  remaining 
on  the  said  lots  of  land,  shall  be  valued  by  two  indifferent 
persons,  one  chosen  by  the  said  Jostph  Manigaulu  his 
exec  utors,  administrators  or  assigns,  and  the  other  by  Bar^ 
tholomcw  Carroll*  his  executors,  administrators  or  assigns  \ 
and  in  case  those  persons  chosen  cannot  agree  in  fixing 
the  value  of  the  builciing  or  buildmgs,  then  a  third  person 
shall  be  chosen  by  ihtse  two  persons,  who  shall  fix  the  va- 
lue of  the  building  or  buildings,  which  shall  be  taken  by 
the  said  Joseph  MantgauU^  his  executors,  administrators 
or  assigns,  *Ae  or  they  paying'  for  the  same  in  one,  two,  or 
three  years  from  the  expiration  of  the  term*  And  lastly, 
that  the  said  Bartholomew  CarrolL  his  executors,  adminis- 
trators  or  assigns,  shall  and  will,  at  the  expiration  of  the 
said  term,  deliver  and  give  t^e  said  Joseph  Manigault^  his 
executors,  administrators  or  assigns,  peaceable  and  quiet 
possession  of  the  said  four  lots  of  land  and  premises/' 

The  defendant  pleaded, 

1st.  That  there  was  no  rent  in  arrear*  On  which,  issue 
was  taken ;  and, 

2ndly.  In  substance,  that  the  plaintiff  had  not  fulfilled 
the  first  mentioned  covenant,  which  he  insisted  was  a  con- 
dition  precedent  to  delivering  up  the  lots;  and  averred 
performance  of  all  his,  the  defendant's,  covenants  and  en«- 
gagements. 

To  this  plea  the  plaintiff,  after  protesting  that  he,  the 
plaintiff,  bad  performed  all  his  covenants,  but  that  the  de- 
fendant had  failed  on  his  part,  demurred,  and  the  defen- 
dant joined  in  demurrer. 

The  demurrer  was  sustained 
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Anil  the  defeodant  now  appealed  from  that  clecisioo,on 
the  grotmd^  that  the  said  condklon  in  the  lease  as  set  forth 
in  the  plea  was  in  fact  a  condition  precedent^  stnd  that  there- 
fore the  same  was  a  good  and  sufficient  plea  in  bar  to  the 
action  of  the  lesson 

Mr*  Justice  Gantt  delivered  the  opinion  of  the  Court. 

This  case  presents  but  one  single  point  for  the  conside- 
ration of  the  Court,  u  e.  the  nature  of  the  covenants  before 
recited* 

Are  the  conditions  which  the  defendant  is  obliged  to 
perform,  dependant  upon  some  act  which  must  previously 

be  fulfilled  on  the  part  of  the  plaintiff?    • 

Lord  Mansfield^  in  the  case  of  Jones  vs.  Barkley^  Csee 
Doufflas^  690,  691,^  says,  "the  dependence  or  indepen- 
dence of  covenants  was  to  be  collected  from  the  evident 
sense  and  meaning  of  the  parties,  and  that  however  trans* 
posed  they  might  be  in  the  deed,  their  precedency  must 
depend  pa  the  order  of  time,  in  >vhich^he  intent  of  the 
transaction  requires  their  performance." 

What  is  then  the  evident  sense  and  intention  of  the  par- 
ties to  this  agreement  i  Obviously  this ;  that  the  defendant 
should  restore  the  possession  of  the  premises  to  the  plain- 
tiff immediately  on  the  expiration  of  the  lease;  and  that 
his  doing  so,  was  not  to  depend  upon  a  previous  act  to  be 
performed  by  the  plaintiff.  The  valuation  of  the  lots  was 
not  to  take  place  till  the  lease  expired.  The  act  of  fixing  a 
value  upon  the  houses  in  the  mode  and  manner  pointed  out 
in  the  agreement,  would  necessarily  require  time  to  be  ef- 
fected ;  for  in  case  of  disagreement  on  the  part  of  those 
who  were  to  be  mi^tually  chosen  by  the  parties  concerned 
in  interest,  a  third  person  was  to  be  appointed  to  fix  the  va- 
lue. Is  it  possible  to  conceive  that  the  contracting  par-r 
ties  had  it  in  contemplation,  from  any  thing  to  be  collected 
from  the  covenants,  that  this  adjustment  of  value  was  to  be 
made  at  the  precise  point  of  time  that  the  defendant  had 
bound  himself  to  surrender  up  the  possession  of  the  premi- 
ses to  the  plaintiff  ?    The  design  of  fixing  a  value  upon  thr 
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houses  would  have  answered  the  views  of  the  parties  a* 
well  if  done  in  a  few  days  or  few  weeks  after  the  surren- 
der, as  at  the  time  of  it ;  seeing  that  the  defendant  was  to 
be  paid  this  value  by  instalments,  and  that  the  first  pay- 
ment was  not  to  be  made  sooner  than  a  year  from  the  expi- 
rattun  of  the  lease.     It  would  therefore  be  doing  violence 
to  every  rule  of  construction,  to  say  that  the  fixing  a  value 
upon  the  buildings  is  to  be  considered  in  the  light  of  a  con- 
dition precedent  to  the  plaintiff's  getting  posstssiQn  of  the 
lots.     Fixing  the  value  upon  the  houses  was  not  an  act 
which  the  plaintiff  was  authorized  to  have  done  alone  |  the 
defendant  himself  was  as  much  to  be   concerned  in  it  a^ 
the  plaintiff;   either  or  both  might  have  been  in  default; 
but  neithtr  was  bound  by  the  contract  to  perform  his  part 
of  it,  till  after  the  period  fixed  on  for  delivering  back  the 
possession  to   the   plaintiff.     Besides,  the  consideration 
which   the  defendant   was  to  receive  for  a  performance 
of  the  stipulations  imposed  upon  him,  was  not  the  ascer- 
tainment of  the  value  of  the  houses,  but  the  payment  of 
that  value  in  one,  two.  and  three  years ;  and  he  had  pro- 
vided for  himself  an  adequate  remedy  in  the  plaintiff ^s  co- 
venant for  the  attainment  of  both  objects.  On  this  we  must 
suppose  the  defendant  placed  his  reliance   for  indemnity. 
This  was  the  construction  which  the  presiding  Judge  put 
upon  the  agreement  in  his  decision  of  the  question  upon 
the  demurrer,  and  the  Court  are  satisfied  that  the  view  ta- 
ken by  him  was  strictly  correct  and  legal.     The  motion 
in  this  case  must,  therefore,  fail. 

Justices  Coicockj  Nott  and  Huger^  concurred. 


George  W.  Prescott  vs.  Sears  Hubbell. 

Where  the  defendant,  who  was  a  sea  captain,  boujjht  goods,  and  wafito 
have  ^iven  his  note  with  A.  as  security  for  the  same,  but  went  to  sisa 
wiihont  giving  his  note,  and  th^  agent  of  the  vendor  received  the 
note  of  A.  alone,  *'  which,  when  paid,  was  ^o  be  in  satisfaction  of  the 
deff^ndant's  debt,*'  the  Court  J/ir/^  thatit  was  not  a  discbarge  of  the 
defendant. 
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WbereMYenl  witnesses  swore  ihat  it  w»s  a  custom  when  the  vendor 
of  goods  received  a  note  of  the  consignee  without  the  endoi-bement 
«f  the  purchaser,  that  the  purchaser  became  discharged,  and  the  mar 
kerof  ibe  note  only  liable  ;  the  Court  HHd^  that  it  was  act isi ore  ao 
soreaaonable,  that  it  could  never  supercede  the  law  to  the  contraiy^ 

X  HIS  was  an  action  of  assumpsit,  for  goods  sold  and  de- 
livered. 

The  sale  and  delivery  to  the  defendant  were  proved. — 
He  was  to  have  given  his  own  note,  endorsed  by  Bours  £s? 
Bascome^  in  payment.  When,  hcjwever,  the  agent  of  plain- 
dlF  called  for  this  note,  he  found  that  defendant  had  sailed. 
Bours  fcf  Bascotne  then  ofFi  red  their  note,  which  was  ac- 
cepted by  the  agent.  The  plaintiffhad  not  been  consulted. 
For  this  note,  the  agent  gave  a  receipt,  in  which  he  stated 
that  when  the  note  was  paid,  it  was  to  be  in  satisfaction  of 
the  debt  due  by  defendant. 

The  defendant  was  captain  of  a  vessel,  s^nd  Bours  ^ 
Bascotne  were  his  consignees.  He  went  to  sea  shortly  af- 
ter the  purchase  of  the  goods.  The  note  taken  by  the  agtnt 
of  the  plaintiff  was  put  into  bank  for  collection,  dishonored 
and  remained  unpaid. 

The  defendant  relied  upon  an  existing  usage  to  exempt 
him  from  personal  responsibility.  He  contended  that 
where  the  vendor  of  goods  received  a  note  of  the  consig- 
nee, without  the  endorsement  of  the  purchaser,  the  pur- 
chaser became  discharged,  and  the  maker  of  the  note  only 
liable. 

That  there  did  exist  an  usage  of  this  sort,  was  made  to 
appear  by  several  witnesses. 

The  case  was  tried  before  Mr.  Justice  Richardson^ 

Term,  182-,  for  Charleston  district,  who  charged  in  favor 
of  the  plaintiff's  right  of  recovery ;  and  the  jury  found  ac- 
cordingly. 

This  was  a  motion  for  a  new  trial : 

Ist.  Because 'the  charge  of  his  honor  was  incorrect  in 
the  following  partictilars : 

Ist.  That  if  it  was  not  the  original  contract  of  the  plaintiff 
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to  take  notes  of  Bours  ^Bascome  in  payment  of  the  gocdsi 
that  the  defendant  was  not  discharged. 

2d.  That  where  one  contracts  a  debt,  he  is  not  discharg- 
ed by  giving  the  note  of  another.  . 

3d.  That  the  usage  proved  by  many  respectable  mer- 
chants., viz  :  That  when  goods  are  purchased,  or  dealing? 
had  with  captains  of  vessels,  and  the  notes  of  their  Consig- 
nees are  taken  without  their  endorsation,  the  makers  of  the 
notes  are  only  regarded  as  liable,  and  the  persons  original- 
It  liable  are  discharged,  was  only  in  relation  to  a  case  in 
which  the  original  agreement  was,  that  the  notes  should 
be  received  in  payment. 

4th.  That  the  plaintiff  was  not  guilty  of  such  laches  as 
to  discharge  the  defendant  in  not  attempting  to  recover 
payment  of  the  note  from  Bours  &?  Bascome;  arid  that   * 
sufficient  evidence  of  their  failure  to  pay  it  was  adduced,     1 
and  that  the  plaintiff  was  entitled  to  recover.  i 

i 
Mr.  Justice  Ganff  delivered  the  opinion  of  the  Court. 

But  for  the  usage  attempted  to  be  set  up  in  this  case,  to 
defeat  the  plaintiff's  right  of  recovery,  there  could  be  no 
question  but  th^t  he  would  have  been  entitled,  upon  estab- 
lished and  well  recognized  principles  of  law,  every  day 
enforced,  to  compel  a  performance  of  the  contract  which 
the  defendant  had  entered  into. 

Is  there  any  thing  in  the  alleged  custom  calculated  to 
make  this  case  an  exception  ? 

It  is  not  denied  but  that  the  dealing  vras  with  the  defen* 
dant.  He  bought  and  received  the  goods.  The  plaintiff 
sent  for  his  money.  The  debtor  had  gone  to  sea.  The 
note  of  another  was  taken  by  the  plaintiff 's  agent.  Now, 
would  it  be  reasonable  that  the  plaintiff  should,  from  this 
isolated  circumstance,  unaccompanied  with  any  satisfacto- 
ry proof,  why  or  wherefore  it  was  done^  be  debarred  the 
right  of  recovering  the  debt  from  the  true  and  bona  Jidt 
debtor?  A  custom  so  unreasonable  can  never  supersede 
law.  The  presiding  Judge  was  therefore  perfectly  cor- 
rect in  saying,  that  the  plainuff  was  not  confined  alone  to 
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die  iecuTUy  which  x\u  nott- lurnished ;  unless  indeed  it  I.. id 
bt^crn  the  understanding  and  agreement  c>i  tht  parties  to 
the  original  contract.  The  terms  of  the  contract,  in  such 
a  case,  would  become  the  law  by  which  it  was  to  be  go- 
verned, but  no  such  iinderstanding  or  agreement  was  prf)- 
vcd  ;  nor  can  it  be  inferr*.  d  in  anv  manner  from  the  testi- 
muiiy  that  this  was  their  intention.  The  note  can  onK  be 
considered  in  the  light  of  a  collateral  seciiriiv  ;  not  in  the 
slightest  degree  weakening  the  plaintiff's  tight  to  look  to 
the  defendant  himself. 

The  defendant  has  no  right  to  complain ;  for  it  does  not 
appear  that  he  had  any  funds  at  the  time  in  the  hands  of 
Bours  &f  Bascome ;  or,  if  he  had,  that  the  plaintiff  was  to 
look  to  them  exclusively  lor  the  amount  of  his  debt.  And 
it  would  be  strange  indeed  if  the  mere  ceremony  of  an  of- 
ficious, unauthorized  act  on  the  part  of  Bourn  £«f  Ba^come^ 
in  giving  their  note,  which  they  have  taken  care  nevtr  to 
pay,  should  preclude  the  plaintiff  from  his  just  and  legal 
remedy  sigainst  the  defendant. 

The  Cotirt  are  unanimous  in  their  opinion^  that  the  ver- 
dict should  remain,  and  that  the  defendant  take  nothing 
bv  his  motion* 

Justices  Cokocky  Kotf^  and  ffiig-er^  concurred. 


Ex'ors  of  M.  SiMOKS  vs.  ExW.  Johk  S.  Waltf.h. 

.  fhe  plaintiff  wed  upon  a  judgment,  and  defendant  offered  in  discount 
a  receipt  for  g  156  68,  « in  part  of  this  judgment.'  To  this  the 
plaintiff  replied,  by  introducing  in  evidence,  a  receipt  from  the  de- 
fendant to  the  plaintiff /or  the  •cane  amottnt  and  of  the  tame  date — the 
Court  ffeld,  that  it  was  a  fact  for  tlie  jury  to  determine,  whether  the 
defendant  wa^  entitled  to  have  the  amount  of  the  receipt  credited  on 
the  judgment,  or  whether  tl^e  one  was  not  a  sufficient  answer  to  the 
other. 
Where  money  has  been  paid  by  mistake,  intereft  can  only  be  allowed 
from  a  demand  and  refusal. 

J.  HIS  was  an  action  of  debt  on  a  judgment^  entered  No' 
member,  1807,  for  g202  09. 

13 
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The  defendant  sat  up  a  discount,  consisting  of  the  toU' 
lowing  sums^  viz.  2136  68,  paid  to  M»  Simons^  on  the  23d 
April,  1611,  and  S48  95  to  the  sheriff,  in  full  for  all  costs 
prior  and  subsequent  to  the  judgment. 

The  plaintiffs  relied  on  a  receipt  of  the  same  date  and.  to 
the  same  amount  as  that  produced  by  the  deft-ndant,  for 
S  136  68,  and  insisted  that  he  was  not  entitled  to  credit 
for  it. 

The  case  was  tried  before  Mr.  Justice  GantU  Novem- 
ber Term,  1820,  for  Colleton  district,  who  charged  the  ju- 
ry that  the  receipt  of  Montague  Simons  to  jfohn  S.  Walter 
was  valid  against  the  judgment,  and  was  not  rebutted  by 
that  of  the  same  date  produced  by  plaintiffs;  and  that  if 
the  jury  should  find  for  the  defendant,  they  might  allow 
ihterest  by  way  of  damages.  I 

'  They  accordingly  found  for  the  defendant  the  sum  of 
one  hundred  and  one  dollars,  4  cts*  the  balance  of  the  ag-  | 

gregate  amount  of  the  items  of  set  off,  viz«  8303  63,  after 
de(!(ucting  the  judgment  for  S202  59,  together  with  inter* 
est  thereon  from  the 

A  new  trial  was  now  moved  for  on  the  following  grounds : 

1st.  Because  the  receipt  fur  S136  68,.  produced  by 
plaintiffs,  was  a  sufficient  answer  to  that  for  the  same  sum 
produced  by  defendant,  and  entitled  the  plaintiffs  to  a  ver- 
dict to  that  part  of  the  discount. 

2d.  Because  his  honor  erred,  as  is  respectfully  submit- 
ted, in  charging  the  jury  that  they  might  give  interest ; 
and  that  they  did  err  in  so  doing,  inasmuch  as  it  js  con- 
tended that  interest  is  not  due  on  noooey  overpaid  by  mis- 
take, until  demand  and  refusal. 

3d.  Becausetlie  jury  founded  their  verdict  on  an  erro- 
neous principle  ;  the  real  balance  being  only  264  52,  and 
not  SlOl  04,  as  the  jury  found. 

Mn  Justice  Gantt  delivered  the  opinion  of  the  Court. 

On  the  first  ground,  I  will  remark  that  it  was  a  question 
entirely  for  the  consideration  of  the  jury ;  nor  can  the 
Cotu't  discover  any  reason  to  be  dissatisfied,  that  the  find- 
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zng  of  the  jury  vraa  in  conlormity  with  the  charge  of  the 
presiding  judge. 

It  appears  by  the  evidence,  that  on  the  14th  of  Novem* 
her,  1808,  Montague  Simons  gave  to  y'ohn  S.  Walter^  a  re* 
ceiptfor  Sl36  68,  amount  of  four  bales  of  cotton,  and  it 
was  expressed  in  the  body  of  the  receipt  to  have  been 
paid  on  account  of  this  judgment.  On  the  same  day,  he 
took  from  Walter  a  receipt  for  the  same 'amount  for  cotton 
sold.  Now,  it  may  be  asked,  why,  was  not  the  receipt  giv* 
en  by  Simons  to  Walter  taken  up  by  the  plaintiiF's  testator, 
if  indeed  it  was  on  account  of  the  same  four  bales  of  cotton 
which  had  been  paid  for  in  cash  ?  These  receipts  may  be 
considered  as  properly  consistent  with  each  other.  Other 
four  bales  of  cotton  may  have  been  sold  by  the  defendant's 
testator  at  one  and  the  same  time,  with  those  paid  in  part 
of  the  judgment;  or  the  plaintiiF's  testator  may,  by  taking 
the  receipt  he  did,  have  intended  it  as  a  collateral  security 
against  any  demand  to  be  made  against  him,  on  account  of 
cotton  that  day  sold  to  him. 

The  testimony  was  submitted  to  the  jury  in  the  charge 
of  the  presiding  Judge,  and  they  were  told  that  it  was  a 
question  entirely  for  their  consideration. 

Upon  the  second  ground  taken  in  the  brief,  I  perfecdy 
coincide  with  the  opinion  entertained  by  the  Court,  that  a 
new  trial  should  be  granted* 

Where  money  is  paid  by  mistake,  as  in  this  case,  interest 
can  only  be  allowed  from  a  demand  and  refusal.  It  is  not 
allowed  on  money  lent,  (\S  East^  223  ;J  and  there  is  less 
reason  perhaps  for  saying  that  it  should  be  allowed,  where 
the  person  advancing  it,  does  so  upon  supposition  that  it  be* 
longs  of  right  to  the  person  to  whom  the  payment  is  made. 
In  that  light  it  ought  to  be  considered  until  the  error  is  de- 
tected, and  a  demand  is  made. 

This  view  taken  of  the  second  ground  in  the  brief  su- 
persedes the  necessity  of  making  any  comments  upon  tho 
last  ground. 

The  motion  for  a  new  trial  niust  prevail^ 
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Jiistires  CoIcock^^Richaxkon^  and  Huger^  concurred, 
Grimke^  fur  the  motion. 
Singieton  and  Clark^  contra. 


Rivers  vs.  Grugett, 

It  was  decided  in  thiscuse  that  the  Uw  of  implied  warranties  applies  c$ 
well  lo  propert}  exchHiigcrd,  as  to  property  purchased. 

R.  GoDDARD  vs.  P.  Wagner. 

Trespass  w  et  armis  i^  the  proper  action  for  beating  plaintiff's  slarc. 


Joseph  Leland  vs.  JoiiN  M.  CRE,yoN.    - 

If  the  person  for  wbos'*  use  goods  are  furnished  be  liable  at  al),  any  pn> 
niise  by  a  third  pt-rson  to  pay  tliat  di-bt  must  be  in  writing,  otherwise 
it  is  void  by  the  statute  of  frauds,     (^a.  J 

"Wh^'re  the  defendant  being  present  with  L.  in  a  store,  verbally  promis- 
ed to  be  responsible  to  the  merchant  for  what  goods  he  might  h  t  L. 
ha%e,  and  the  nu-rcliant  let  L.  have  goods,  and  charged  them  to  L. 
in  his  book»,  and  afterwards  was  paid  part  by  L.  the  promise  is  void 
under  the  statute  of  frauds ;  although  the  merchant  made  the  follow^ 
inf^  memorandum  in  his  book,  viz.  «•  The  above  articles  were  delivt  red 
to  L.  who  was  introduced  by  J.  M.  C.  who  agreed  to  be  responsible 
for  what  Mr.  L.  may  want  in  merchandise.  Credit  was  given  on  said 
C.  becoming  responsible."    C^-J 

X  ills  was  an  action  of  asstunpsit,  for  goods  sold  and  de- 
livered to  one  Matthnv  Leonard^  at  defendant's  rrqutsu 
1  here  was  no  protnise  in  writing  by  the  delendant* 
The  witness  on  the  part  of  the  plaintiff,  proved  the  deli- 
very of  the  gor)ds  to  Leonard^  who  was  charged  with  ihena 
in  plaintiff's  bf)oks.  He  heard  plaintiff  tell  Leonard  th^X  he 
would  not  sell  to  him  unless  he  obtained  security.  Alter- 
wards  the  defendant  came  there  with  Leonard^  and  Leo^ 
«tfr^ selected  the  goods  which  were  delivered  to  him  to 
the  value  of  S436  7'1  1-2.  But  the  witness  did  not  hi  ar 
defendant  assume  any  responsibility,  though  he  uj)der- 
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cioorl  from  plaintiff  and  Leonard  ihai  Creyon  was  to  be  re- 
sponsible. 

'J^her::  was  a  memorandum  made  by  the  plaintiff,  one  or 
two  days  after  the  sale  and  delivery  of  the  goods,  in  the 
margin  of  his  book,  where  the  account  against  l^onardvf'As^ 
in  the  following  words :  "  The  above  articles  were  deliver- 
ed to  Matthew  Leonard^  who  was  introduced  by  John  A/1 
Creyon^  who  agreed  to  be  responsible  for  what  Mr.  Leo- 
nard  may  want  in  merchandise.  Credit  was  given  on  said 
Creyon  becoming  responsibK." 

Here  the  plaintiff  closed  his  testimony,  and  the  defen- 
dant moved  for  a  non-suit,  on  the  ground  that  the  promise 
by  defendant  for  the  debt  of  Leonard^  not  being  in  writing 
and  for  good  consideration,  was  void  by  the  statute  of 
frauds. 

The  presiding  Judge  overruled  the  motion. 

The  defendant  then  gave  in  evidence  a  letter  from  the 
plaintiff  to  him,  in  which  he  stated  ^^  that  all  his  endeavors 
to  got  the  balance  due  him  from  Leonard  had  failed  ;  he 
would  thank  the  defendant  to  forward  said  balance  of  Z 236 
82.  That  he  had  done  every  thing  to  get  it  from  Leonard^ 
but  had  given  it  up  altogether.  That  he  had  just  ground 
for  calling  on  defendant,  as  he,  defendant,  took  Mr.  Leo- 
nurd  hyxht  hand  and  said,  whatever  Mr.  Leonard  n\\^t 
want  of  plaintiff^  he,  defendant,  would  be  accountable  for 
to  plaintiff.  That  on  this  and  no  other  principle  was  cre- 
dit given  Leonard.  He  therefore  requested  defendant  to 
pay  over  the  balance  of  Leonardos  debt. 

Here  the  defendant  closrd,  and  contended  that  the  sale 
and  delivery  were  to  Leonard  and  not  to  defendant.  And 
as  defendant  had  only  promist  d  to  pay  Leonardos  debt, 
such  promise  not  being  for  valuable  consideration  and  in 
writing,  was  void  by  the  statute. 

The  case  was  tried  before  Mr.  Justice  Co /coci.  May 
term,  1830,  for  Charleston  district,  who  in  his  charge  to 
the  jury  stated,  that  if  they  believed  the  goods  would  not 
hav*-  been  deli  verted  t<>  Leonard  without  the  defendant'? 
promise,  the  credit  was  given  to  the  defendant,  and  not  t(^ 
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Leonard^  and  consequently  the  promise  was  not  collateral 
but  original,  and  not  within  the  statute  ;  and  that  the  me- 
morandum in  the  margin  of  the  book  was  simultaneous 
with  the  entry,  and  explained  to  whom  the  credit  was  giv- 
en, and  he  thought  the  defendant  ought  to  be  held  re- 
sponsible* 

The  jury  accordingly  found  a  verdict  in  favor  of  the 
plaintiff,  for  S236  82,  the  balance  of  the  accounts 

The  present  motion  was  made  for  an  arrest  of  judg- 
ment, and  for  leave  to  enter  up  judgment  on  nonsuit 
against  the  plaintiff;  as  the  promise  of  defendant  to  be  re« 
sponsible  for  the  debt  of  Leonard  should  have  been  in 
writing ;  and  not  being  so,  the  action  could  not  be  sus* 
tained.  But  should  the  court  be  of  opinion  that  the  de- 
fendant was  not  entitled  to  a  nonsuit,  then  a  motion  for  a 
new  trial  is  made  on  the  following  grounds,  viz. 

1st.  Because  the  promise  of  defendant  not  being  in  con* 
formity  with  the  second  branch  of  the  4th  section  of  the 
statute  of  Frauds  and  Perjuries,  was  void. 

Sd.  Because  the  charge  of  his  honor  was  erroneous  in 
two  material  points,  and  influenced  the  verdict  of  the  jury. 
Namely, 

1st.  In  stating  that  if  the  jury  believed  the  goods  would 
not  have  been  delivered  to  Leonard^  without  the  promise 
of  defendant,  the  credit  was  given  to  defendant  and  not  to 
Leonard;  and, 

52ndlv.  That  the  memorandum  in  the  book  was  simuT- 
taneous  with  the  entry,  (though  made  a  day  or  two  after,) 
and  -was  evidence  of  the  credit  being  given  tg  defendant^ 
though  Leonard  ivas  charged  in  the  said  books. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

By  the  2d  branch  of  the  4th  section  of  the  statute  of 
Frauds,  it  is  enacted,  ^^  that  no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  proniise 
to  answer  for  the  debt,  default  or  miscarriages  of  another 
person;  unless  the  agreement  upon  which  such  action 
fh.'^ll  be  brought,  or  some  memorand.um«or  note  thereof. 
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shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
thrrewith,  or  some  other  person  thereunto  by  him  lawiul-* 
ty  authorized,^^ 

The  defendant  relies  upon  this  clause  in  the  statute,  as 
a  shield  against  the  present  demand.  He  insists  that  the 
plaintiff  ought  to  produce  a  note  in  writing  of  this  pro- 
mise, as  it  was  to  pay  the  account  of  another. 

It  is  answered  on  the  other  side  by  saying  that  the  cre- 
dit was  originally  given  to  the  defendant.  And  it  cer- 
tainly depends  upon  the  insulated  fart  whether  Leonard^ 
the  person  to  whom  the  goods  were  delivered,  was  or  was 
not  made  a  debtor  for  them  I  If  he  was  so  debited,  the  al« 
leged  promise  would  be  a  colhteral  undertaking,  and  to 
all  intents  and  purposes  void  by  the  stuute.  Leonard  is 
certainly  made  a  debtor  in  the  plaintiff^s  books  for  those 
goods  ;  and  the  letter  of  the  plaintiff  unequivocally  admits 
that  Leonard  was  credited  upon  the  defendant's  becoming . 
responsible* 

The  only  evidence  furnished  of  such  responsibility  how- 
ever is  the  memorandum  made  by  the  plaintiff  in  the  mar- 
gin of  the  book  where  Leonard  \s  charged  with  the  goods. 
This  memorandum,  so  strongly  relied  on  by  the  plaintiff, 
does  of  itself  admit  the  fact  that  the  credit  was  given  to 
Leonard^  upon  the  defendant's  becoming  responsible.  The 
plain  and  obvious  interpretation  of  which  is,  that  if  Leo^ 
Tiard  did  not  pay,  defendant  was  to  pay  it  for  him. 

Now  admit  that  a  memorandum  of  this  kind  was  to  have 
the  effect  contended  for ;  is  it  not  seen  at  once  that  this 
branch  of  the  statute  would  become  a  dead  letter,  and  that 
the  statute  might  in  every  instance  be  defeated  by  the  mere 

act  of  the  party  concerned  in  interest  I  A  party  might  do 
that  for  himself  which  no  number  of  witnesses  could  esta- 
blish in  his  behalf. 

The  law  of  the  case  therefore  is,  that  if  Leonard  was  ori- 
ginally liable  to  be  sued  for  the  goods  delivered  for  his 
use,  then  the  promise  of  the  defendant,  if  ever  made, 
would  be  a  collateral  undertaking,  and  void. 

Now,  it  is  clear  that  Leonard  was  a  debtor,  and  might 
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have  been  sued.  If  no  credit  was  gutn  to  him,  it  may  be 
asked,  why  was  the  book  cam berul  with  an  entry  making 
him  debtor  i  Why  was  not  Creijon  ut  once  charged  with 
the  goods  t  The  only  correct  answtr  is,  that  at  most  the 
plaintiff  considered  the  defendant  as  collaterally  responsi- 
ble. Leonard  was  resorted  toby  the  plaintiff  as  the  debtor. 
Every  exertion  was  made  to  obtain  the  debt  from  him.  A 
part  was  secured.  And  it  was  onl)*  after  all  hope  had  van- 
ished of  gttting  the  balance  from  him,  that  the  defendant 
was  called  on. 

One  of  the  leading  cases  upon  this  branch  of  the  statute 
is  that  of  Biickmyer  vs.  Darnall^  reported  in  Lord  Ray- 
mond^  1085.     In  that  case,  the  plaintiff  declared  that  the 
defendant,  in  consideration  that  the  plaintiff,  at  the  request 
of  the  defendant,  would  \ti  to  hire  and  deliver  to  one  yo- 
s€ph  Engliah^  a  gelding  of  the  plainiiff'^s,  imdertook  and 
promised  the  plaintiff  that  the  said  English  would  deliver 
the  said  gelding  to  the   plaintiff.      It  was  insisted  in  tliat 
tase  for  the  defendant,  as  was  done  here,  that  the  plaintiff 
ought  to  produce  a  note  in  writing  of  this  promise  wiihiti 
the  statute  of  frauds.     The  case  was  one  of  doii^jt.     Holt^ 
C  y.  Gould  2XiA  Poxvell^  Justices,  were  at  first  of  opinion 
that  the  case  was  not  within  the  statute,  because  they  tho't 
that  English  was  not  liable  upon  the  contract.  Mr.  Justice 
Powys,  differed.     The  Chief  Justice  and  his  associates  in 
opinion  agreed,  that  if  any  trust  was  given  to  English^  then 
the  case  jkvould  be  v^ithin  the  statute,  but  they  thought  that 
no  credit  had  been  given  to  him.     The  case  was  more  de- 
liberately considered.     The  Chief  ytistice   advised   with 
the  Judges  of  the  Court  of  King's  Bench,  and  it  was  finally 
determined  that  as  English  might  have  been  charged  on  the 
bailment  in  detinue  on  the  original  delivery,  the  promise 
made  by  the  defendant  was  collateral,  and  within  the  rea- 
son  and  words  of  the  statute.     Mr.  Justice  Holt^  in  deli- 
vering the  opinion  of  the  Court,  puts  this  case,  a  case  strict- 
ly analogous  to  the  one  before  us.    *'  Suppose  a  man  comes 
with  another  to  a  shop  to  buy,  and  the  shop-keeper  should 
say,  I  will  not  sell  him  the  goods  unless  you  will  under- 
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take  he  shall  pay  me  for  them ;  such  a  promise  is  withia 
the  statute/' 

I  say  the  tases  are  strictlj  atialogoud,  so  far  as  can  be 
judged  of  them  from  the  book  entries,  and  the  conduct 
pursued  by  the  plaintiff.  What  was  really  said  to  Creyon 
does  not  appear  by  the  evidence  ;  but  by  no  correct  con- 
atruction  of  the  circumstances,  can  his  responsibility  be 
extended  beyond  the  case  put  by  Chief  Justice  Holu 

In  MaUon  vs.  Wharam^  2  Term.  Rep.  81,  the  line  as 
laid  down  by  Judge  Buller^  must  be  considered  as  the  cor>* 
rect  one  ;  which  is,  that  if  the  person  for  whose  use  goods 
are  furnished,  be  liable  at  all^  any  promise  by  a  third  pt^r** 
son  to  pay  that  debt  must  be  in  writing,  otherwise  it  is  void 
by  the  statute.  The  same  rule  is  recognized  in  yonts  vs. 
Cooper^  fCowpery  227 1  and  Appendix^  No.  6. J  That 
Leonard  might  have  been  sued,  is  unquestionable ;  conse- 
^uently  Creyon^a  promise,  if  made,  was  within  the  statute. 

No  statute  has  been  so  ntuch,  and,  in  my  opinion,  so 
justly  eulogized  for  its  wisdom  as  the  statute  of  Frauds. 
This  branch  of  it  tends  to  repress  evil  practices  which 
would  otherwise  spring  up  to  the  insecurity  of  all.  But 
for  the  salutary  influence  of  this  statute,  thousands  would 
tumble  into  ruin  by  having  their  estates  taken  from  thetii 
to  answer  for  the  debts,  defaults,  and  miscarriages  of 
others.  So  far  therefore  from  believing  that  this  branch 
of  the  statute  of  Frauds  has  a  tendency  to  produce  injus- 
tice and  wrong,  I  think  it  the  only  bulwark  of  security  jo 
shield  men  from  those  evils  which  the  statute  was  inten- 
ded to  remedy.  Whether  this  was  a  case  within  the  sta« 
tute,  and  required  that  the  promise  should  be  in  writing 
to  support  it»  was  a  question  of  law.  (See  the  case  of 
Kent  vs.  Hutchinson^  3  Bos.  and  Pull.  232.)  The  Court 
are  clearly  of  opinion  that  to  make  the  defendant  responsi- 
ble io  this  case,  the  promise  should  have  heen  iti  writing  ; 
and  no  such  evidence  having  been  adduced  on  the  trial, 
the  presiding  Judge  should  have  granted  the  , non-suit 
which  was  claimed.     It  is  the  opinion  of  the  Court  th«t 
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th<^  postea  should  be  delivered  to  the  defendant,  witk  have 
to  enter  up  judgment  of  nonsuit  in  the  case. 
Justiices  Richardson^  Notty  and  Huger^  concurred. 

^a.  J  Bee  MaUon  vs.  Wharam^  2  Term,  Rep,  80.  Anderson  vs.  /fey- 
wimi,  1  ff.  Bloc.  Rep,  120.  1  Salk,  27.  Buckmyer  vs.  Dametty  2  Lord 
Raymond^  1085.     1  Sound,  211  a.  n.  2. 

^5.  J  Qu6w. — If  the  memornndum  in  plamtifPs  boolt  should  have  been 
admitted  in  evidence  ?    In  the  caie  of  Pritchard  vs.  McOwen,  I  JSTott  ^ 
JUcCord,  131,  m  no/e,  the  Court  decided  tKat  books  wer^  not  adntisai- 
ble  to  prove  a  special  contract.     And  in  this  case,  Creyon*8  promise,  if 
it  belonged  to  any  denomination  of  undertakings,  was  a  special  contract  ^ 
and  he  could  only  be  liable  upon  that  contract.    (See  1  Satmd,  211  a. 
it,  2.     Butcher  vs.  Jndrevs,  1  Salk.  23.     Marriott  vs.  XiVter,   2  Will, 
141,  &c.  The  issue  would  have  been  upon  the  assumption  of  such  a  con- 
tract.   The  evidence,  of  course,  must  have  been  to  that  issue.     And  to 
have  proved  the  issue  would  be  to  prove  a  special  contract ;  which,  by 
books,  is  contrary  to  the  law  laid  down  in  Pritchard  y9,  JIfcOtoen.    But 
its  inadmissibility  seems  Still  stronger,  when  it  is  observed  that  ifwas 
not  written  with  the  original  entries j  but  two  days  subsequent. 

Now,- although  the  contract,  after  the  goods  were  delivered,  might 
be  considered  so  far  executed  oq  the  one  part,  as  to  raise  by  operation  or 
construction  oFlaW,  a  new  promise  to  pay  by  "the  immediate  party  inter- 
ested, as  if  a  man  agree  to  build  for  another  a  house,  for  which  he  is  to 
be  paid,  and  afterwards  builds  the  house  according  to  the  agreement^ 
and  he  thereby  gains  two  ways  of  declaring,  either  upon  the  original  exe- 
cutory  agreement^  to  be  performed  infuiuro,  or  by  indebitatus  assitmpsit 
or  quantitm  meruit^  upon  the  implied  promise  which  arose  when  the 
house  was  actually  built,  and  the  agreement  executed;  yet  it  is  conceiv^ 
cd  that  only  the  immediate  party  receiving  the  benefit  of  the  contract 
>could  be  so  liable  upon  the  general  assumpsit^  and  that  no  such  action 
could  be  sustained  against  a  collateral  persoif,  who  could  only  be  liable 
by  his  express  agreement,  and  not  by  any  implication  of  law  what- 
'  ever,  arising  either  from  consideration  received  or  any  other  cause.  But 
even  if  an  implied  assumpsit  could  arise,  yet  it  would  be  upon  the  proof 
of  the  original  and  special  undertaking.  Salk»  519.  JLawes  on  Pleads 
ingt  91-  «    K. 


J.  J.  Deb£sse  vs.  B.  Napier  &  Co.  Ex'ors  Lagoste. 

An  order  drawn  upon  an  agent  in  possession  of  funds,  out  of  which  it  is 
to  be  satisfied,  when  accepted,  fixes  the  funds  irrevocably,  and  is  a 
good  assigpiment  thereof.  And  the  funds  do  not  become  assets  upon 
the  death  of  the  drawer. 
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"Wbae  a  penon  drew  an  order  upon  his  ag«nt^  who  w  in  postetsion 
of  funds  for  the  purpose  of  leUing,  upon  which  the  sgenr  himself  had 
a  Hen,  and  the  order  was  accepted^  and  the  dn&wer  then  died,  tho 
Court  Meld,  that  it  was  essentiuily  an  assi^ment  for  valuable  conaide* 
ration,  and  that  the  agent  might  sell  the  property,  retain  his  debt,  and 
pay  the  order,  without  maJung  himself  liable  as  executor  de  i9n  tort^ 

J.  HE  defendants  were  sued  as  executors  de  son  ^^rf,  un- 
der the  following  circumstances.  Acting  as  auctioneers;^ 
they  had  dealings  to  a  considerable  extent  with  Stephen 
Lacostey  and  had  sundry  goods  in  their  hands  belonging 
to  the  said  S.  Lacoste^  on  which  they  had  made  advances. 
These  goods  consisted  of  wines  and  coffee»  the  value  of 
vfaicfa  did  not  equal  the  advances  which  had  been  made* 
A  vessel  called  the  Two  Brothers  arrived,  and  S*  Lacoste 
placed  her  cargo  also  in  the  hands  of  B*  Napier  &f  Co.  far 
sale.  Lacoste  was  greatly  indebted  at  the  time  to  the 
Union  Insurance  Company  for  monies,  which,  as  their  pre»^ 
sident,  he  had  received,  and  had  not  paid  over  or  account- 
ed for.  He  then  drew  an  order  on  B,  Napier  b?  Co.  in  fa- 
vor of  y.  Stoney^  on  behalf  of  said  Company,  as  follows ; 

♦*  Messrs.  B.  Napier  &f  Co." 

^  Gentlemen :  Please  pay  to  the  order  of  Mr.  John  Sto- 
ney  the  nett  proceeds  of  sales  of  the  cargo  of  the  schoon- 
er Two  Brothers^  after  deducting  the  balance  due  you^ 
and  oblige  your  obedient  servant, 

STEPHEN  LACOSTE." 

"  (Indorsed,)     ^ohn  Stoney.^' 

*'  Accepted  the  25th  June,  1812. 

**  (Signed,)        B.  Napier  fe?  Co.'' 

Lacoste^  at  the  time  he  drew  this  order,  was  indebted  to 
the  plaintiff  ia  the  sum  for  which  the  present  action  was 
brought*  Some  days  after  the  date  of  the  order,  and  of 
its  acceptance  by  B.  Napier  is?  Co.  and  before  any  part  of 
the  coffee,  wine,  or  cargo  of  the  Two  Brothers  was  sold, 
Lacoste  died.  The  defendants  aftt- rwards  proceeded  to 
sell  all  the  property  of  the  said  Lacoste^  in  their  hands,  as 
well  the  wines  and  coffee  as  the  carpjo  of  the  Trvo  BrO" 
^Aer^,  and  after  refunding  themselves  their  advances  to 
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J^acostf^they  ^\d  over  to  the  Union  lii^urancc  Company^ 
9»  tht^  inUuraera  of  jfohn  Ston^^  the  balance  oi  the  pro-^ 
ceed&  in  thtir  hands^  The  plaintiff  contended  that  by  so 
doing,  the  defendants  made  themselves  liable  as  executors 
de  nQfi  iort^  by  intermeddling  with  the  estate  of  Lacoste. 

The  presiding  judge  directed  the  jury  to  find  for  the 
plaintiff)  which  was  dope. 

A  motion  was  now  submitted  for  a  new  trial  on  the 
ground  of  misdircctiq^  by  the  Judge. 

Mn  Justice  Hugn  delivered  the  opinion  of  the  Court* 

Two  questions  arisie  in  this  ^ase  : 

1st.  What  was  the  import  of  the  order  drawn  by  Lqcostp 
on  the  defendants  I  and, 

2ndly.  What  effect  h^d  that  order  upon  the  rights  of  the 
partiea  subsequent  to  the  death  of  ImcoHc  ? 

The  defendants  had  advanced  to  Lacoate^  on  the  coffee 
and  wine,  more  than  their  value*  Before,  however,  they 
were  sold,  and  the  bal^nc^  ascertained^  Lacoste  placed  ia 
their  hand3f  the  cargo  of  the  Txvo  Brothers  for  sale.  Oi^ 
the  coffee  and  wine,  the  defendants  had  a  special  lien  for 
their  advances,  and  only  a  general  lien  on  the  cargo  of  the 
Two  Brothers,  Before  any  of  the  property  wsis  sold,  and 
consequently  before  any  payments  could  have  been  carried 
to  the  credit  of  Lacoste^  he  drew  an  order  on  the  defen^^ 
dants,  which  was  accepted.  In  this  order  they  are  direct- 
ed to  pay  to  Stoney^  the  nett  proceeds  of  the  cargo  of  the 
Txvo  Brothers^  after  deducting  the  balance  dye  them.— 
What  balance  I  Nothing  had  been  paid,  on  account  of  the 
advances,  for  nothing  had  been  sold,  and  thei'efore  nothing 
but  the  anticipated  proceeds  of  the  coffee  and  wine  could 
have  been  regarded  as  a  payment,  which  when  sold,  did 
leave  a  balance  of  between  3  and  2400  in  favor  of  the  de- 
fendants. If  this  was  not  the  intention  of  Lacoste^  babmce 
has  no  meaning  in  the  order.  Sucli  a  construction  bowe-* 
ver  ought  to  be  given,  if  the  instrument  be  doubtful,  ttf. 
magis  valeat  quam  periatJ*^ 
And  this  view  is  much  strengthened  by  the  fupt,  which 


JTanuary  Term.  •  109 

tboii^  not  stated  in  the  brief,  appears  in  the  account,  that 
the  nett  proceeds  of  the  cargo  of  the  Two  Brothers  did  not 
amount  to  the  sums  advanced  to  Lacoste,    The  proceeds 
of  die  cargo  were  equid  to  but  S  3,243,  and  the  advances 
to  more  than  2  3,500.    Laco^te  therefore  could  not  hav« 
intended  that  all  the  advances  made -by  the  defendants 
should  be  paid  out  of  the  proceeds  of  the  cargo  of  the  Trva 
firothcrs^  and  the  balance  paid  over  to  Stoncy*    It  haa 
been  contended,  however,  that  such  was  the  i^nderstanding 
of  the  defendants ;  as  they   struck  a  balance  in  favor  of 
lujcQ^tc  in  their  books  prior  to  the  sale  of  the  wine.     It  ap- 
pears, however,  on  examination  of  the  books,  that  they  did 
no  more  than  carry  to  the  credit  of  Lacoste  the  proceeds  of 
the  different  sales  as  they  occurred*     It  so  happened  that 
the  wines  were  sold  last,  and  consequently  the  sums  re* 
ceived  by  defendants  prior  to  the  sale,  were  more  than 
equal  to  their  advances  to  Lacoste.    This  however  cannot 
alter  the  case.     It  has  not  been  shewn  how  these  books 
should  have  been  kept,  had  the  defendants  supposed  them^ 
selves  required  by  the  order  to  satisfy  their  adva^esout 
of  the  coffee  and  wine  before  they  resorted  to  the  proceeds 
of  the  cargo  of  the  Two  Brothers.  Admitting  however,  that 
such  was  their  construction  of  the  order,  it  does  not  follow 
that  Stoaey^s  rights  are  to  be  controled  by  their  construe- 
tion.     His  rights,  if  any  he  have,  must  depend  upon  tho 
legal  import  of  the  order.     Nor  was  it  in  the  power  of  de- 
fendants, even  were  they  so  disposed,  to  shiit  their  lien 
from  the  coffee  and  wine  to  the  cargo  of  the  Two  Brothers^ 
to  the  injury  of  Stonty^     They  had  made  advances  upon 
the  credit  o|  the  coffee  and  wine,  and  were  bound  to  ex- 
haust that  fund  before  they  resorted  to  the  cargo  of  the 
Two  Brothers.    Whenever  a  factor  fnakes  a  special  agree- 
ment for  the  payment  of  his  advances,  he  is  bound  by  it, 
andean  not  depart  from  it,  to  the  injury  of  third  persons. 
Whitaker^a  Laxvqflaen^  108.     le  Vesey,  Jun.  2«0. 

I  am  satisfied  that  Lacoste  intended  by  his  order,  that 
the  defendants  should  retain  no  more  of  the  proceeds  of 
^  cargo  of  the  Txvo  Brothers  than  was  sufficient  with  the 
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proceeds  of  the  coffee  and  wine  to  satisfy  their  advances^ 
and  to  pay  the  balance  to  Ston^y.  The  defendants  howe* 
ver»  i't  is  contended,  were  not  authorized  to  comply  with 
the  order,  although  accepted  before  the  death  of  Lacoste; 
as  the  cargo  was  not  sold  at' his  death,  and  therefore  were 
assets  subject  to  the  order  of  his  administrator. 

If  the  administrator  was  entitled  to  the  cargo  of  the  Two 
Brothers^  or  even  to  the  balance  of  the  proceeds  after  pay* 
ment  of  the  advances  to  defendants,  they  are  responsible 
as  executors  of  their  own  wrong,  for  having  paid  that  ba-* 
lance  to  the  assignees  of  Stoney.  The  smallest  intermed- 
dling  with  the  assets  is  sufficient  to  constitute  an  executor 
of  his  own  wrong.  (  Toller^  37 » J  It  is  therefore  neces^^ 
sary  to  determine  if  the  cargo  or  the  balance  thereof  be  as* 
sets,  and  subject  to' the  disposition  of  the  administrator?— 
The  administrator  is  but  the  representative  of  the  deceas- 
ed. He  has  no  powers  but  such  as  his  intestate  possessed* 
fCo.  LitU  20r.  2  Blackstone  Com.  510.  J  If  therefore 
Lacoste  had  parted  with  the  whole  of  his  property  in  this 
eargo,  and  could  not  have  exercised  any  further  control 
ever  it,  neither  can   his  representative  the  administrator. 

If  the  order  l)e  regarded  as  a  bill  ot  exchange*  on  its 
acceptance,  the  defendants  had  a  right  to  retain  the  cargo; 
and  Lacoste^  if  alive,  would  have  lost  all  right  in  it« 
fChztty  on  Biiis,  41.  J  • 

If  the  order  be  regarded  as  a  power  of  attorney  given 
for  a  valuable  consideration,  it  could  not  be  revoked,  and 
therefore  all  right  in  the  cargo  was  transfered,  fl  Bc^ 
COHy  331  TtU  Autkoritif  E.) 

It  is,  however,  essentially  an  assignment  for  valuable 
consideration  ;  irrevocable  in  its  nature,  transfering  all  the 
property  of  Lacoste  in  the  cargo  of  the  Two  Brothers  to 
Stoney. 

In  the  case  of  Peyton  vs.  Hallet^  (1  Catnes*  Rep*  363,^ 
it  was  decided  that  an  order  drawn  upon  an  agent  not  in 
possession  of  the  fund  out  of  which  it  was  to  be  satisfied, 
when  accepted,  fixed  the  fund  irrevocably,  and  was  a  good 
^signment^ 
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The  same  was  ruled  in  the  case  of  Townsend  vs.  Fen^ 
ers^  f  3  Johjuon^s  Rep.  83.J 

The  case  under  consideration  is  much  stronger  than  ei* 
ther  oi  those  referred  to,  in  as  niuch  as  the  fund  was  ia 
the  hands  of  the  defendants  on  whom  the  order  was 
drawn*  As  the  order  was  an  absolute  assignment  of  the 
proceeds  of  the  cargo  of  the  Two  Brothers^  irrevocable  by 
the  drawer  LacostCy  and  as  his  adn^inistrsrtor  could  pos- 
sess no  power,  which,  he  did  not  himself  possess,  it  fol- 
lows that  the  proceeds  of  the  cargo  of  the  Two  Brothers 
were  not  assets ;  and  consequently  the  defendants  did  not 
make  themselves  executors  of  their  own  wrong,  by  paying 
over  the  balance  to  the  assignees  of  Stoney. 

The  motion  in  this  case  must  therefore  be  granted* 

Justices  Nott  and  Richardsorij  concurred. 

Justice  Gantt  dissented* 

Justice  Colcock  dissenting,  delivered  the  following  opi- 
moB: 

In  this  case  I  diifer  in  opinion  with  my  brethren.  I 
thmk  if  there  be  any  difference  between  a  contingent  and  a 
vested  right,  that  the  defendants  are  liable.  It  is  said  the 
case  depends  on  this  question :  Had  the  defendants  any 
goods  of  their  intestate  in  their  hands  at  his  death  I  And 
if  so,  I  think  the  case  a  very  clear  one.  At  the  time  of  his 
death,  the  whole  of  the  cargo  of  the  Trvo  Brothers j  and 
the  previous  deposits  of  wine  and  coffee,  were  in  their 
hands,  subject  to  their  advances ;  but  taken  together, 
greatly  exceeding  the  amount  of  them.  Now,  whose  pro-- 
perty  were  the  wines  and  coffee  ?  It  is  admitted  they 
were  tMcoste'^Sm  Then  as  to  the  cargo  of  the  Two  Bro» 
thers^  it  is  contended,  that  the  order  operated  as  an  assign- 
ment of  it  to  jfohn  Stoney*  That  this  cannot  be  the  case, 
may  be  proven  in  various  ways* 

1st.  It  is  paid  at  the  death  of  Lacoste.  Stoney  may  have 
said  to  the  defendants,  the  goods  of  the  Two  Brothers  are 
mine,  and  I  have  taken  possession  of  them.  But  this  I 
humbly  conceive  could  not  have  been, 

» 

1st.  Because  the  defendants  had  a  general  lien  on  ths 
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cargo  of  the  Brothers^  as  ivell  as  the  wines  and  coffee^ 
2ndly.  Because,  from  the  very  words  of  the  order,  a  lien 
was  created  on  them.     If  so^  surely  Stoney  could  not  have 
taken  them  out  of  their  possession.  i| 

Again,  suppose  the  cargo  of  the  Two  Brothers  had,  af- 
ter the  death  of  LacostCj  been  burnt,  would  Stoney  have 
been  the  looser  ?  Would  he  have  been  compelled  by  any 
Court  whatever  to  credit  the  demand  which  he  had  against 
^Lacoste^  with  what  should  have  been  proved  to  have  been 
their  value  i  I  think  upon  such  an  event  we  should  have  ; 
heard  him  contending  most  strongly  that  the  property  wad 
not  transferred  by  the  order.  Is  there  any  thing  in  the  i 
law  or  mercantile  usage  which  goes  to  shew  that  property 
can  he  thus  transferred  ?  Is  there  any  delivery,  or  that  ( 
which  amounts  to  a  deliver)'  ?  Is  a  delivery  even  contem- 
plated I  The  order  says,  pay  the  proceeds,  after  deduct- 
ing your  balance.  Now,  it  appears  to  be  inconsistent  to  \ 
say,  pay  a  man  the  proceeds  of  his  own  property.  AgsAti, 
suppose  that  the  wines  and  coffee  should  have  been  des- 
troyed, or  proved  to  be  so  inferior  as  to  have  brought  Ut- 
ile or  nothing,  can  it  be  doubted  that  the  defendants  had  a 
right  to  apply  the  proceeds  of  the  Two  Brothers  to  his 
own  debt  i  1  presume  not.  How  does  this  comport  with 
a  property  in  Stoney?  How  does  the  word  proceeds 
comport  with  the  idea  of  a  transfer  of  the  thing  itself? — 
Much  less  can  the  idea  of  a  transfer  of  the  thing  itself  be 
comprehended,  when  the  order  means  proceeds,  if  any. — 
But  what  is  the  fact  ?  The  defendants  did  first  seD  the 
cargo  of  the  Two  Brothers^  and  did  apply  the  money  to 
the  payment  of  their  advances.    The  cargo  was  sold  on 

the day  of  — .     The  entry  in  their  books  on  the  ' 

■  is  to  the  credit  of  Lacoste»    This  is  coniclusive.— ' 

It  is  an  appropriation  of  the  money,  and  such  an  one  as 
they  had  an  utidoubted  right  to  make.  As  before  observ- 
ed, if  the  wines  had  been  burnt  the  day  after  the  sale  of 
the  cargo,  the  loss  would  not  have  falltrn  on  the  defendants. 
It  is  the  law,  that  if  one  accepts  a  bill  of  exchange  on  the 
faith  of  goods  to  be  consigned,  and  the  drawer  die  before 
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deliVety,  he  may  still  sell  the  goods.  Wliy  ?  "Because 
tliere  the  £(cceptor  is  bound  to  pay  at  all  events.  And  jt 
IS  but  reasonable  he  should  have  a  lien  on  the  goods.—*- 
The  advance  is  made  directly  oh  the  faith  of  the  goods. — 
But  in  this  case  if  is  shewn  that  there  was  no  responsibility 
on  the  defendants,  except  in  the  event  of  a  contingency, 
which  h^  had  the  power  to  defeat,  and  according  to  the 
evidence  of  the  case,  did  defeat.  The  case  quoted  by  de- 
fendant's Counsel  from  1  Catnes^  f  Peyton  &?  Hallet^J  is. 
ixiuch  relied  on,  but  is  widely  difTerent  from  that  before  us. 
It  19  an  order  to  pay  money,  which  it  is  admitted  is  a  trans- 
fer of  the  money  Itself*  The  case  from  Diirn.  &?  East^ 
shews  what  is  necessary  to  change  the  property  itself. — 
There,  although  the  conveyance  was  absolute,  and  the  mo- 
ney loaned  on  it,  yet  it  was  doubted,  as  the  delivery  had  not 
taken  place  before  the  bankruptcy,  (the  legal  death,)  whe- 
ther the  property  would  pass.  And  so  will  it  be  found 
tlfat  all  the  other  cases  referred  to,  arc  actual  transfers  of 
the  property  itself.  .  If  we  had  equity  jurisdiction,  per- 
haps we  might  say  who  should  have  the  disposition  of  the 
funds,  but  we  are  called  upon  to  decide  the  strict  legal 
rights  of  the  parlies. 


William  Allen  vs.  William  Donelly. 

"WlicTe  an  attorney  was  absent  when  his  cause  was  called^  and  the  casAK 
went  to  the  jury,  and  a  verdict  brought  in  and  delivered  to  the  clerk5 
but  ntft  recofded,  and  he  obtained  the  consent  of  the  opposite  party 
tb  open  fhe  cue,  the  Court,  after  hearings  an  insufficient  affidaTii 
lor  a  postpontmenty  refuied  to  set  aside  the  verdict  and  to  open  the 
case ;  aa  it  conceived  from  the  affidavit,  that  the  defendant  could  not 
make  out  such  a  case  as  would  authorize  a  departure  from  its  long 
established  rules. 


A 


CTION  of  assumpsit  on  a  note. 
In  this  case  the  defendant's  attorney  was  called,  and  did 
not  appear.     He  had  not  obtained  permission  of  the  Court 
to  be  absent.    The  case  went  to  the  jury  on  the  proof  of 

15      • 
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the  hand  writing  of  the  deftndant.  Verdict  for  plaintiflr. 
Before  the  verdict  was  recorded,  the  defendant's  attorney 
appeared  in  court,  and  obtained  the  consent  of  the  oppo- 
site attotney  to  open  the  case,  and  proceeded  to  read  an 
afiiciavit  to  support  a  motion  for  continuance. 

The  court  not  being  satisfied  with  the  a6Bdavit  referred 
to,  proceeded  with  the  case  ;  and  the  verdict  was  then  re* 
corded. 

A  motion  was  now  made  for  a  new  trial  on  several 
grounds,  all  of  which  will  be  considered  under  the  fal- 
lowing:  , 

As  the  verdict  was  not  recorded,  the  defendant's  attor- 
Hev  was  not  too  late  to  avail  himself  of  the  consent  of  the 
opposite  party  to  submit  a  motion  for  postponement. 

2dly.  That  there  was  sufficient  cause  shefim  for  the  post- 
ponement of  the  c^se. 

Mr*  Justice  Huger  delivered  the  opinion  of  the  Court. 
J  The  proceedings  of  the  court  would  be  extremely  em- 
barrassed, if  not  altogether  arrested,  were  the  absence  of 
one  of  the  attorneys,  without  permission,  to  be  regarded 
as  su^cient  to  entitle  him  to  set  aside  the  proceedings  of 
the  court  after  the  verdict  lyas  signed  and  delivered  to  the 
clerk.  The  affidavit  for  postponement  in  ^his  case  was 
permitted  to  be  read,  to  enable  the  Judge  to  ascertain  if 
the  defendant  could  make  out  such  a  case  as  would  autho- 
rize a  departure  from  the  long  establised  rules  of  the 
Court.  The  affidavit,  hoWevet,  so  far  from  furnishing 
sufficient  grounds  for  setting  aside  the  proceedings  in  their 
then  state,  disclosed  such  laches,  on  the  part  of  the  de- 
fendant, that  had  not  the  case  been  submitted  to  the  jury, 
a  continuance  could  not  have  been  had. 

The  motion  must  therefore  be  refused. 

Justices  Nott,  Cokoci,  Ganttwid  Richardson^  concurred* 
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J,  H.  Lange*  Assignee,  v^,  Frederick  Kohne, 

Jit  common  law,  no  cboao  in  action  is  anignable ;  and  the  atatote  of 
Ann,  aind  our  Act,  making  notes  |>ayable  in  money  assignable,  do  not 
include  notes  payable  in  paper  medium.  And  a  verdict  obtained  by 
an  asBgnee  will  be  arrested. 

JPap^r  mfidhm  is  not  money ;  for  by  the  8th  and  10th  sections  of  the 
Constttution  of  the  United  States,  Congress  alone  has  the  right  to 
coin  money ;  and  no  state  can,coin  money,  emit  bills  of  credit,  or  make 
any  thing  but  gold  and  silver  coin  a  tender.— (^ii.J 

M.  HIS  was  an  action  brought  on  a  due  bill,  of  which  the 
foUowing  is  a  copy : 

**  Due  Mr,  John  Geyer  one  hundred  pounds,  ^o^^r  me-* 
{Sum* 

*«28th  September,  1793. 

"  For  Fre^rifk  Kohne^ 
**  Peter  Patterson/' 

The  plaintiff  claimed  as  assignee  of  John  Geyer ^  who 
made  the  assignment  for  the  benefit  of  his  creditors.  Johti 
Geyer^  the  insolvent  debtor,  was  the  chief  witness ;  and 
the  general  tenor  of  his  testimony,  was  to  prove  that  the 
Qioney  had  been  borrowed  by  Patterson^  w|io  was  a  confi- 
dential derk  of  Kohne\  for  the  u^e  of  Kohne^ 

To  account  for  ti^e  due  bill  remaining  to  long  unpsud^ 
Ae  defendant  produced  no  evidence,  but  relied  upon  the 
presumption  of  payment  arising  from  the  lapse  of  time* 

The  presiding  Judge  charged  in  favor  of  the  defendant; 
but  the  jury  found  a  verdict  for  the  plaintiff  for  the  amount 
of  the  due  bill,  without  interest* 

A  motion  in  arrest  of  judgment,  and  for  a  new  trial,  waa 
now  made  upon  several  groimds* 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

It  is  unnecessary  to  notice  the  different  grounds  for  a 
neyr  trial  in  this  case,  as  the  motion  in  arrest  of  judgment 
must  prevail.  At  common  law,  a  chose  in  action  is  not 
assignable.  By  the  statute  of  Ann  and  our  act,  notes,  &c. 
fayahk  in  money y  are  assignable.    The  note  in  qiippMon, 


however,  is  not  payable  in  money,  but  in  paper  medium, — 
That  paper  medium  is  not  money,  appears  from  the  8th 
and '10th  sections  of  the  Constitution  of  the  United  States, 
which  declare  that  Congress  shall  coin  money;  and  that 
uo  state  shall  coin  money^  emit  bills  of  credit,  or  make  any 
thing  but  gold  and  silver  coin  a  tender  in  payment  of  debts. 
But  the  act  creating  a  paper  medium,  does  not  pretend  to 
give  it  the  character  of  money,  it  only  makes  it  a  tender  at 
the  treasury. 

The  motion  in  arrest  of  judgment  must  therefore  be 

granted. 

Justices  Notty  Colcock^  Gantt,  Richardson ^nd  Bay^  con- 

curred. 

fa.  J  As  to  what  coin  is  a  tender,  see  the  very  able  and  concise  opi- 
nion of  Judge  Hugw,  in  M^Clarin  vs.  JV>«W<,  2  JVo«  U  M^  Cord's  Rep. 
519 ;  where  accidentally  the  name  of  the  judge  who  delivered  the  opi- 
:iioq  of  (he  Court  is  omitted.  -  K* 


A.  M.  Foster  vs.  Charles  S.  V.  Jones. 

A  judgment  and  execution  in  attachment  against  the  garnishee  will  not 
be  set  aside  on  the  ground  of  the  negligence  or  ignorance  of  bis  aty 
tomey.  And  it  feeroi  his  only  mcoune  is  against  his  attorney,  if  he 
neglects  to  do  his  duty.  And  an  order  made  by  the  circuit  court 
to  set  aside  the  judgment,  and  to  give  the  garnishee  time  to  make 
his  return,  will  be  set  aside.    C^O 

The  garnishee  has  no  right  to  question  the  regularity  of  the  proceed* 
ings  against  the  absent  debtor.  - 

As  a  security  to  the  absent  debtor,  the  plaintiff  in  attachment  is  requir- 
ed to  make  oath  to  the  debt  or  sum  demanded  ^  but  it  seems  the  oath 
is  not  required  to  be  recorded  or  filed;  it  is  only  a  part  of  the  evi- 
dence on  which  the  Court  is  to  bottom  its  judgment.    Cb,J 

X  HIS  was  a  case  of  attachment  against  the  defendant 
Jones^  who  was  absent  from  the  state.  A  copy  of  the  at- 
tachment was  served  on  Henry  Wilson^  as  garnishee.  An 
appearance  Was  regularly  entered'by  an  attorney,  but  no  re- 
turn was  made  by  the  garnishee.    The  plaintiflf  proved  his 


case^  and  entered  up  judgm£ut  against  the  garnishee  by 
default*  on  the  17th  November,  1820.  An  execution  was 
then  issued  against  him,  and  a  levy  made  on  his  property. 

Id  April  Term  last,  the  garnishee  applied  to  the  Circuit 
Court  to  open  the  judgment,  and  to  permit  him  to  make 
his  return.  In  support  of  this  motion,  he  submitted  an  af« 
fidavit,  wherein  he  stated,  that  when  he  received  the  copy 
of  the  attachment,  he  applied  to  an  attorney  to  manage  the 
case  for  him,  who  neglected  to  do  so  :  that  he  w^as  indebt- 
ed to  Jonea  but  a  small  sum»  and  had  against  him  a  de- 
mand to  a  much  greater  amount.  That  the  proceedings 
in  the  case  were  irregular,  inasmuch  as  there  was  no  affi- 
davit of  the  amount  due  by  Jones  filed  with  the  proceed- 
ings ;  and  that  it  did  not  appear  that  notice  had  been  given 
as  the  act  requires  in  such  cases. 

The  Circuit  Court  set  aside  the  judgment,  and  gave  the 
garnishee  until  November  next  to  make  his  return. 

A  motion  was  now  made  to  set  aside  this  order  on  the 
following  grounds'^ 

1st.  That  the  negligence  of  the  attorney,  if  any  there 
was,  was  not  sufEcient  cause  for  setting  aside  the  judg- 
ment. 

2ndly.  That  the  garnishee  could  not  take  advantage  of 
any  irregularities  in  the  proceedings,  if  such  there  were, 
against  the  absent  debtor. 

Mr.  Justice  Hugcr  delivered  the  opinion  of  the  Court. 

It  is  difficult  to  foresee  all  the  consequences  >vhicU 
might  result  from  permitting  a  party,  after  judgment  and 
execution,  to  set  aside  the  proceedings  against  him^  on  the 
ground  of  negligence  or  ignorance  of  his  attorney.  It 
would  very  much  tend  to  destroy  all  the  rules  of  pleadings  . 
and  produce  endless  litigation*  It  is  not  among  the  small- 
est difEculties,  that  such  a  rule  would  present,  to  ascertain 
the  truth  of  the  charge  against  the  attorney.  The  affida-*> 
vit  of  the  party  injured  would  not  be  regarded  as  conclu- 
sive evidence  of  the  misconduct  of  his  attorney  ;  and  even 
the  admission  of  the  attorncv  himself  could  not  be  rccciv- 
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td  without  opening  the  door  to  endlt^ss  fraud  and  imposi*' 
lion  on  the  opposite  party  in  the  record.     If  the  defendant' 
has  suffered  from  the  negligence  or  ignorance  of  his  attor* 
ney^  he  has  a  right  of  action  against  him ;  and  to  this  he 
ought  to  be  confined. 

On  this  ground^  therefore,  the  judgment  ought  not  to 
bav^  been  set  aside* 

If  the  irregularity  complained  of  can  avail  any  thing,  it 
must  go  to  the  destruction  of  the  proceedings  altogether.—^ 
The  order  made  does  not  cure  them,  it  only  gives  further 
time  to  the  garnishee  to  make  his  return.  Should  the  gar* 
nishee  therefore  now  fail  to  make  a  return,  or  making  a  re- 
turn fail  to  establish  it,  and  judgment  be  again  entered  up, 
the  tame  irregularity  would  still  exist ;  the  affidavit  and 
notice  would  still  be  wanting,  and  such  judgment  there- 
fore might  be  set  aside,  if  the  irregularity  complained  of  be 
sufficient  to  authorize  such  an  order.  The  order  made  in 
this  case  is  professedly  bottomed  on  the  negligence  of  the 
defendant's  attorney.  It  could  not  therefore  be  contended 
that  it  cured  the  irregularities  in  the  plaintiff's  proceedings. 
The  further  time  asked  for  making  a  return,  was  not  grant* 
ed  on  any  condition.  It  becomes  necessary  then  to  in- 
quire if  the  garnishee  can  avail  himself  of  the  irregulari- 
ties stated  i  The  object  of  the  attachment  act,  is  to  force 
the  defendant  into  Court.  For  this  purpose  his  property 
18  attached.  If  he  come  in,  he  may  dissolve  the  attach- 
ment. If  he  do  not  come  in,  the  property  attached  is 
responsible  for  the  debt  due  to  the  plaintiff.  If  the  pro- 
perty attached  be  in  the  hands  of  any  person,  he  is  requir- 
ed to  make  a  return  thereof  into  Court  by  a  particular  day; 
or  if  no  person  be  present  when  the  goods  are  attached, 
the  sheriff  is  required  to  give  public  notice *of  his  having 
taken  them,  and  to  have  them  inventoried  and  appraised : 
And  on  filing  his  declaration,  the  plaintiff  is  entitled  to  the 
possession  of  the  goods,  if  he  enter  a  recognizance  with 
security  to  prosecute  his  claim,  and  to  return  any  surplus 
that  mav  remain  after  the  payment  of  his  debt,  &c.  As  a 
security  to  the  absent  debtor,  the  plaintiff  is  required  to 
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make  oath  to  the  debt  or  sum  demanded*    The  oath  is 
tiot  required  to  be  recorded  or  filed ;  it  is  only  a  part  of 
the  evidence  on  which  the  Courtis  to  bottom  its  judgment. 
The  plaintiff  is  also  required,  for  the  same  reason,  if  the 
defendant  have  no  wife  or  attorney  on  whom  a  copy  of  the 
declaration  can  be  served,  to  give  notice  once  in  every 
three  months  within  a  year  and  a  day  from  the  filing  of  the 
declaratioo.     If  the  absent  debtor  do  not  then  appear^ 
the  pluntiff  proved  his   debt  and  judgment  is  awarded 
against  the  absent  debtor.     His  goods  so  attached  are  sold 
to  satisfy  the  plaintiff ^s  debt.     So  far  the  proceedings  are 
certainly  against  the  absent  debtor.     The  gamisher  is  no 
more  a  party  to  the  proceedings  than  the  sheriff.     If  the 
first  make  a  return,  and  no  objection  be  made  by  the  plain- 
tiff, the  goods  attached  are  in  the  custody  of  the  hiw,  as 
much  so  as  they  are  when  taken  by  the  sheriff.     When  the 
sheriff  is  ruled  to  shew  cause  why  he  does  not  deliver  up 
the  goods,  taken  by  him^  to  the  plaintiff,  he  has  the  same 
right  to  look  into  the  proceedings  against  the  absent  debtor 
as  the  garnishee.     Both  of  them  are  bound  to  yield  obedi- 
ence to  the  mandate  of  the  Court,  without  reference  to  an« 
terior    proceedings.     If  the   garnishee   however  do  not 
comply  with  the  requisition  of  the  act  and  make  a  return, 
he  is  made  responsible  to  the  amount  of  the  debt  proved 
against  the  absent  debtor ;  that  is,  he  is  presumed  by  the 
act  to  be  in  possession  of  goods  belonging  to  the  absent 
debtor  to  the  full  amount  of  the  demand,  and  judgment  is 
awarded  against  him.     If  in  iact  he  have  goods  to  this 
amount^  be  is  only  a  stake  holder,  and  it  must  be  immate- 
risd  to  him  to  whom  they  are  delivered,  provided  he  has  a 
legal  discharge.     And  his  compliance  with  the  judgment 
of  the  Court  will  be  such  a  discharge.  If  he  have  no  goods 
or  goods  to  a  less  amount  than  the  demand  of  the  plaintiff, 
it  is  his  own  fault,  and  must  suffer  for  his  negligence.     If 
any  contest  arise  on  his  return  to  the  attachment,  he  then 
becomes  interested,  and  is  a  party  to  that  contest,  but  no 
further.     Should  the  proceedings  then   in  this  case  have 
been  irregular,  as  the  garnishee  is  no  party  to  thexU;  he  had 
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no  right  to  question  them,  and  gn  order  to  set  them  aside 
on  his  motion  would  have  been  improper. 

The  motion  then  in  this  case  must  be  granted,  and  the 
order  made  in  the  Circuit  Court  set  aside. 

Justices  ]\^ott  and  Gantt^  concurred. 

Justice  Richardson  dissented. 

fa, J  See,  as  to  the  practice  m  g^eneral,  Schrocfgr  vs.  Eason,  2  Mtt 
^  M*  Cord* 9  Rep.  291.  Ihtrant  vs.  Ht^^gert^  lb.  489.  JDonUvy  &  Co. 
vs.  Cooper  U  Co,  lb  548.     Crtagh  vs.  iMlane^  1  lb.  1^. 

Cb.J     See  M*Kenzie  vs.  Buchan^  1  Xott  ^  JIT  Cord^  205.  B, 

Lowden:  vs.  I.  C.  MosES  &  Co. 

Wliere  a  new  remedy  or  a  new  cause  of  action  is  given  by  statute,  the 
plaiiitliTwho  would  avail  himself  of  cither,  must  bring  himself  within 
the  statute. 

Where  a  party  brings  an  action  against  a  vendue  master  to  recover  mo- 
ney Ibr  goods  which  he  had  sold,  and  sets  forth  in  his  declftration  that 
the  defendant  was  indebted  as  vetidue  mtutery  to  entitle  the  case  to 
a  preference  on  the  docket,  a  demurrer,  assigning  for  cause,  that  the 
declaration  did  not  state  whether  the  plaintiff  proceeded  at  common 
few  or  under  the  statute,  will  be  over-ruled. — fa* J 

^hc  proper  time  for  contesting  the  fight  of 'the  defendant,  a  vendue 
BMSter,  to  the  benefit  of  the  insc^vent  debtor's  act,  is  on  bis  applica- 
tion for  the  same. 

If  the  defendant  think  proper  to  dispute  the  right  of  the  plaintiff  to  a 
preference  on  the  docket,  in  suits  against  vendue  masters,  he  can  al- 
ways do  so  by  his  pleading. — fb.J 

X  HIS  was  an  action  brought  against  the  defendants  as 
Vendue  Masters^  for  the  proceeds  of  certain  goods,  wares 
and  merchandise,  sold  by  them  for  the  plaintiff. 

By  an  act  passed  on  the  15th  December,  1815,  vendue 
vuzsters  are  excluded  the  benefit  of  the  insolvent  debtor's 
act,  and  a  preference  is  directed  to  be  given  on  the  docket 
to  all  such  cases* 

The  declaration  set  forth  that  they  were  vendue  masters; 

and  then  followed  the  usual  coimts  for  money  had  and  re- 
eeived,  &c. 
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Tlie  deifendants  demuimed,  and  assigned  foi'  cause  of  db- 
ijiurrer,  that  it  did  not  appear  from  the  declaration  whe- 
ther the  plaintiff  proceeded  at  common  law  or  on  the  sta-*. 
tute,  &c. 

The  demurrer  was  over*ruled  on  the  circuit ;  and  a  mo- 
tion was  now  made  to  reverse  the  decision  of  the  circuit 
court. 

l(tr.  Justice  ^Tt/^^r 'delivered  the  opinion  of  the  court. 

When  a  new  remedy  or  a  new  cause  of  action  is  given 
by  a  statute,  the  plaintiff  who  would  avsdl  himself  of  ei- 
ther must  bring  himself  within  the  statute.  The  proceed- 
ings however  in  this  ca^e  are  not  under  the  act  of  1815, 
hut  at  common  law.  The  declaration  sets  forth  that  the 
defendants  are  indebted  as  vendue  masters,  to  entitle  the 
case  to  preference  on  the  docket :  As  in  the  Courts  of  the 
United  States  the  pleadings  must  state,  that  the  parties 
are  aliens  or  citizeiis  of  different  states  to  give  jurisdiction. 
So  far  is  the  act  6f  1815  from  giving  a  remedy  unknown 
to  the  common  law,  that  it  repeals  in  part  the  insolvent 
debtors  act,  which  did  limit  the  common  law  rights  of  the 
plaintiff.  In  the  case  of  Roseblanch  vs.  Cieary  &f  Gieu^  it 
was  decide^  that  the  proper  time  for  contesting  the  right 
of  the  defendants  to  the  benefits-  qf  the  insolvent  debtors: 
act  is  on  his  application  for  the  same. 

Should  the  defendants  think  proper  to  contest  the  right 
of  the  plaintiff  to  a  preference  on  the  docket,  he  can  always 
do  so  by  his  pleadings. 

The  motion  in  this  case  is  refused. 

Justices  Colcock^  Gantt  and  Rithardsolty  concurred. 

ftuj  See  Ante,  38»  Mnroou  vs.  JVtfon.^-R. 


A,  TuKNo  vs.  Daniel  Fi-UDDi 

Where  a  tnct  of  land  bad  been  sold  by  the  MAster  in  l^quity,  and  v^ 
pieaented  upon  a  map  as  containing  more  acxes  than  it  was  discorer- 

16 
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#4  upon  %rmafvty  to  h»Tt»  an  abatement  will  be  albwed  for  the  de- 
Bciency  in  tbe  ^pantityy  aocbrding  to  the  nature  and  extent  of  the. 
defect*— ^a.J 

"the  riile  of  caieeai  emptor  doea  not  appfy  to  aalea  by  the  master  in 
chancefy^  for  he  being  the  agent  of  the  partiea»  for  whose  benefit  the 
•ale  was  made*  they  are  as  much  bound  hf  i^is  zeprBaentatiom  na  thejr 

^  would  hate  been  by  their  own.-<^^.^ 


t 


HIS  ^88  an  actioti  of  debt  on  a  bond  given  to  the  mas- 
ter in  equity,  for  the  purchase  of  a  plantation  called  Brae- 
ley,  by  the  defendant,  and  assi|ped  to  the  plaintiff. 

The  bond  Was  admitted.  But  the  defendant  contend- 
ed he  was  entitled  to  a  deduction  ))r0  fata^  as  the  plantation 
had  been  represented,  at  the  sale,  as  containing  8^  acres 
spore  thari  it  really  did,  as  api{>eared  from  the  resurvey 
ordered  in  this  case. 

At  the  sale,  a  plat  had  been  exhibited,  by  which,  the 
plantation  was  represented  as  containing  547  acres ;  and 
this  number  of  actes  is  mentioned  in  the  deed.  The  line^ 
and  boundaries  were  marked  and  designated.  All  of 
which  were  correct,  with  the  exception  of  the  length  of  the 
lines,  which,  on  the  resurvey  were  found  to  be  shorter ; 
aind  hence  arose  the  deficiency  in  the  quantity  of  the  land. 

The  plaintiff  replied  that  the  plantation -was  sold  by  metes 
and  bounds^  and  not  by  the  number  of  acres,  and  that  con- 
sequently the  defendant  was  not  entitled  to  any  deduction* 
He  further  contended  that  even  if  the  rule  were  otherwise 
10  ordinary  cases,  yetf  in  as  much  as  thb  was  a  sale  by  the 
master  in  equity,  it  must  form  an  exception,  and  tbe  rule 
of  caveat  emptor,  must  apply. 

The  court  directed  the  jury  to  allow  to  the  defendant 
an  abatement  in  proportion  to  the  deficiency  of  the  land, 
which  was  accordingly  done*  i 

A  motion  was  now  submitted  for  a  new  trial  on  the  fol* 
f owing  grounds : 

1st.  E^ecause  the  plantation  was  sold  by  metes  and 
bounds,  and  was  only  represented  to  contatn  so  many  acres, 
mor^  or  /«*♦ 
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StUy.  Because  the  rule  oft'  canrat  en^or  applkfl  tp  all 
sales  by  the  master. 

Mr.  Justice  Huger  delivered  theo|naion  of  the  court* 

On  the  trial  below,  I  directed  the  jury  to  allow  the  de* 

fendant  an  abatement  for  the  deficiency  in  the  quantity  of 

the  land,  OB  the  authority  of  cases  which  go  as  far  back  as 

the  judicial  proceedings  pf  this  state  are  known ;  and  that 

these  decisions  were  professedly  bottomed  upon  a  rule  or 

.principle  borrowed  from  the  civil  law,  and  unknown  to  the 

fommon  law. 

In  the  case  of  Gray  and  the  Executors  ef  H^mdkinsony 

decided  in  1790,  (\  ^oy,  278, J  which  was  an  action  o£ 
debt  on  a  bond  given  for  a  tract  of  land,  to  which,  at  the 
sale,  a  mill-seat  had  been  represented  as  attached,  and 
which  was  afterwards  discovered  by  a  rc-survey  to  belong  ' 
to  imotfaer,  the  defendant  contended  as  the  object  of  his  ^ 
purchase  had  been  defea^d,  be  was  entitled  to  a  recisioft 
of  the  contract }  and  his  defence  ^  wai»  sustained  by  the 
pourt. 

Chief  Justice  RutUdge^in  delivering  the  opinion  of  the 
court  observed,  ^  that  the  rules  of  the  civil  law,  which  had 
be&x  incorporate4  with,  the  cot^mon  law  on  this  bead,  were 
of  excellent  use  in  determining  questions  of  this  nature." 
**  The  fir^t  was,"  he  goes  on  to  observe,  "  that  wherever 
the  defects  of  a  thing  sol4  were  so  great  as  to  render  it  unfit 
for  the  use  the  purchaser  intended,  and  the  seller  repre* 
sented  in  such  case,  the  contract  ought  to  be  rescinded  ;*^ 
and  secondly,  ^^  where  the  defects  were  not  so  great  as  to 
warrant  a  recision  of  the  sale  in  toto^  fhen  such  an  abate* 
ment  of  the  price  ought  to  be  made  as  might  be  just  apd 
Reasonable,  according  to  the  nature  and  ei^tent  of  the  de- 
fects/* By  these  rules  the  jqry  were  left  to  judge  of  the 
case  before  them.  They  found  a  verdict  for  the  defen* 
dant,  and  that  verdict  was  sustained*  The  venerable  and 
learned  Judge  who  reported  this  case  observes  in  a  note, 
that  a  number  of  cases  have  been  determined  upon  the 
9ame  principle,  both  for  defects  in  the  quantity  and  7?'^/:'; 
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ty  of  land,  and  for  unsoundness  and  defects  in  negroesiand 
other  personal  property. 

In  the  case  of  the  State  vs.  Gaillard  (2  Bay  11)  in  1796, 
nrhich  was  also  ah  action  of  debt,  on  a  bond  given  tor  a 
tract  of  land  whicli  had  been  represented,  at  the  sale,  as 
containing  a  greater  number  of  acres  than  were  found  on  't 
re*survey,  with  a  stream  of  Water  running  through  it,  the 
jury  found  a  verdict  for  defendant,  and  thereby  rescinded 
the  contract.  On  an  appeal,  Mn  Justice  Burie^  who  de- 
livered the  unanimous  opinion  of  the  court,  observed, 
that  the  principles  upon  which  that  and  similar  cases  had 
been  determined  were  borrowed  from  the  civil  law,  and 
now  made  a  part  of  the  common  law  of  this  country.—^ 
He  then  quotes  the  very  words  of  Dotnati^  (1  vok  p.  80, 
81,  J  ^^  that  a  sound  price  deserves  a  sound  commodity^^"^ 
and  that  wherever  there  is  a  failure  of  consideration,  a 
misrepresentation  or  concealment  of  material  cifcurostan<- 
ces,  it  will  vitiate  the  contract  in  toto^  or  entitle  the  party 
injured  to  such-  a  reasonable  abatement  in  the  price  of  th^ 
thing  sold,  as  will  compensate  him  for  the  misrepresenta- 
tion, &c. 

In  the  case  of  tS't/mf ^r  vs.  Wehh^  decided  in  1804,  ("^ 
Bayj  SSB^J  which  was  an  action  of  assumpsit  on  a  note 
given  for  land,  the  defendant  insisted  upon  2Lpro  rata  abate* 
ment  for  the  ascertained  deficiency  in  -  the  quantity  of  the 
land.  It  was  allowed  by  the  jury  $  and  on  a  motion  for  a 
ilew  trial,  the  verdict  was  sustained,  (all  thie  judges  pre^ 
sent),  on  the  ground  that  the  consideration  had  failed. 

So  in  the  case  of  Adams  &?  JVylie  (1  Nott  &f  M'Cord  7S) 
decided  as  late  as  1818,  where  an  action  was  brought  on 
two  bonds  which  had  been  given  for  the  purchase  of  a  tract 
of  land,  this  court,  on  an  appeal,  decided,  that  the  defendant 
was  at  liberty  to  plead  or  give  in  evidence,  on  a  discount,  a 
misrepresentation  of  the  land.  The  Judge  who  delivered 
the  opinion  of  the  court,  observed,  that  ever  since  the  case  of 
Gray  and  Executors  of  HandkinsoiiyW  had  never  been  dis- 
puted that  a  deficiency  in  the  i/uemtit^.or  defect  in  the  qitC' 
lity  of  the  Is^nd,  where  there  had  been  a  representation,  are 
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legitHMte  grounds  for  a  deduction  of  price  or  recision  of 
^e  contract,  as  the  case  may  be. 

How^ever  dissatisfied  I  may  be  with  the  principles  re- 
cognized in  these  cases,  I  do  not  feel  myself  at  liberty, 
now,  to  interfere  with  decisions  so  uniform  and  so  long 
established  •  They  have  been  so  completely  incorporated 
Into  our  system  that  more  injury  is  to  be  apprehended  by 
forcibly  rending  them  from  their  present  naturalized  sta- 
titm,  than  from  any  evils  they  may  occasionally  produce  in 
practice.  Had  the  rules  of  the  common  law  not  been  in- 
terpolated, I  should  have  been  the  bett-er  pleased ;  but  I 
am  satisfied  that  this  court  will  always  best  perform  its 
duty,  and  effect  most  good,  by  adhering  to  established 
principles  and  decided  cases. 

On  the  first  ground,  therefore,  I  am  of  opinion  that  the 
motion  must  fail. 

On  the  second  ground,  it  is  only  necessary  to  observe 
that  the  master  being  the  agent  of  the  parties,  for  whose 
benefit  the  sale  is  made,  they  are  as  much  bound  by  his 
representation  as  they  could  have  been  by  their  own. 

In  the  case  of  the  State  vs.  Gaillard^  already  referred 
to,  the  land  had  been  sold  by  the  commissioners  of  confis-^ 
cated  estates,  and  yet  the  court  regarded  their  representa* 
tion  as  a  warranty  on  the  part  of  the  state,  and  rescinded 
the  contract. 

The  motion  is  dismissed. 

Jttsuces  Colcock^  Nottf  Gantt  and  Richardson^  concurred* 

■ 

Ca.J  From  2  Judge  Brevard's  MS,  Sep.  293,— Columbia,  Afnk  1809.. 

H,  LiDE  V9,  William  Thomas. 

ALL  the  Judges  present  except  Justice  WildSf  sick. 

Motion  for  a  new  trial  from  Darlington  district. 

Action  of  cdyenant,  tried  before  Mr.  Justice  Bay,  The  covenant  up- 
on trhieh'the  action  waa  founded,  was  contained  in  a  deed  of  bargain, 
aide  and  lelease,  from  the  defendant  to  the  plaintiff,  (in  consideration 
of  g  500)  of  150  acres  of  land,  more  or  ieos. 

The  deed  pursues  the  form  prescribed  by  the  act,  and  sets  forth  that 
the  defendant  has  granted,  and  doth  grant,  &c.  to  the  plaintiff  the  said 
hnd,  situated,  &c.  •«  on  Hftrrtcane  creek,  containing  a  mill  ndtf  with  a 
tova&d  timber  ready  fpr  building :  which  miU  seat,  dam,  pond,  timber^> 
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Md  ail  other  ^>purtenances  to  the  said  premises  belongings  I  do  herehjr 
warrant  and  defend  to  the  said  Hugh  Lide,  hi$  heirs  and  asngns  forever." 

It  appeared  in  evidence  that  afber  the  plaintiflf  purchased  the  prenu* 
ses,  he  erected  saw  and  grist  mills  on  the  same  site  whereon  a  roil!  had 
formerly  stood,  and  which  was  referred  to  in  the  deed;  and  thait  tht 
pond  of  water  was  not  raised  to  a  greater  heiglit  than  it  bad  fbmerlf 
lieen;  but  the  water  flowed  back  upon,  and  inundated  some  land  which 
belonged  to  Sanwel  Benton^  who  brought  i^  actioi>  against  the  pltt%» 
tiff  for  overflowing  his  land. 

Upon  the  inyestigstion  of  Benion*8  claim,  it  appeared  that  he  was  en- 
titled to  the  land  which  one  haffofthe  water  in  the  ndff-pond  covered g 
htt  not  to  any  part  of  the  land  mentioned  in  the  deed  of  conveyance  from 
the  defeiTdunt  to  the  plaintifl*. 

Benton  recovered  a  vci-dict  against  the  plaintiff"  for  g  lOOO,  to  be  re- 
leased,  upon  condition  that  he  would  forthwith  draw  off*  the  water  from 
Senten*»  ian<).  Inconsequence  of  which,  he  was  compelled  to  reduce 
hjs  dam  so  as  to  leave  a  head  of  water  not  above  three  foet  high,  by 
vbich  bis  saw-null  was  rendered  entirely  useless. 

It  further  appeared  that  the  plaintiff"  could  not  erect  a  mill  on  a  rnqre 
advantageous  situation  any  where  on  the  said  land. 

Mr.  Justice  Bay  was  of  opinion,  and  so  charged  the  jury,  that  the 
plaintiff*  was  not  entitled  to  recover,  pince  their  was  no  defieieney  of 
the  quantity  of  acres  conveyed,  and  since  there  was  on  the  land  coq» 
veyed,  a  mill  seat,  dam  and  pond.-  and  that  the  covenant  or  waimty 
^ould  be  construed  to  extend  only  to  the  sppurtenances  to  the  laiM)* 
appertaining,  and  not  to  advantages  or  conveniences  adjoining  or  adja^ 
cent  to  tbe  Isnd,  or  to  the  capability  or  sufficiency  of  the  water-pond,  ot 
dam. 

Verdict  for  the  defendant. 

Withenpoon^  Vi  support  of  the  motion,  /contended,  that  it  woald  ap« 
pear,  from  a  proper  construction  of  the  deed  of  bargain  and  sale,  that 
tbe  defendant  had  covenanted  to  convey  to  the  plaintiff",  by  tbe  words 
mll-eeat^  Jam,  and  pond,  a  right  to  appurtenances  which  did  not  belong 
to  the  land ;  and  that  the  plaintiff"  purchased  the  land  mider  an  expecta* 
tion  that  he  should  thereby  acquire  the  possession  and  enjoytfnent  of 
sufficient  head  of  water  to  turn  a  saw  mill.  That  the  water  was  not 
raised  by  him  beyond  iu  former  height.  That  tbe  pond  was  warratvted 
to  him  according  to  its  former  limits  or  extent.  That  it  was  linknown 
lo  him  when  he  made  tbe  purchase  that  jt  extended  bejrond  the  limits 
«f  the  land  purchased,  and  flooded  the  land  of  Mr.  Benton.  He  pof- 
cbased  under  the  belief  titat  it  did  not,  and  under  the  impression  that 
at  all  events  the  defendant  was  bound  to  warrant  the  premises  as  repre- 
sented. That  although  the  defendant  could  not  covenant  to  inderaniQr 
him  in  committing  a  trespass  on  his  neighbour's  land,  yet  be  oould  e^ 
venant,  and  had  done  so,  that  on  the  bnd  there  was  a  mill  seat  and  a 
pond  of  water  sufficient  to  work  a  mUl,  and  that  this  covenant  he  hsd 
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lot  kept,  &C.    Deeds  oug^bt  to  be  construed  fibenll^r,  u$  ret  magis  'otk* 
toot  qiwmpereat.    3  Wilt.  75^. 

r»  coBtnL  Deeds  oug^ht  to  be  constnied  accofdiiif^  to  tbe  in* 
of  tlMs  psrties.  The  words»  •«  with  the  tppurteiMinces  to  the 
picaiKS  bclooging;,"  shew  the  intent,  and  cannot  be  conttnied  in 
KGonciliation  with  s  warranty  of  any  convenience  or  advantai^e  not  ap- 
jMutemiit  to  the  land  itseif— to  the  estate  conveyed.  To  extend  the 
meaning  of  such  a  wamntv  to  appiirtenancrs  of  other  lands  adj^ent  to 
Ike  land  conTeyod»  would  be  abson)  and  dangerona.  The  laiid  in  qties- 
tien  (Ud  possess  the  appurtenances  in  the  deed  particularly  mentioneil. 
Op  it  was  a  null-seat,  a  dam,  and  a  pond*  The  warranty  was  not  iiiten* 
dcd  to  apply  to  the  goodness  or  sufficiency  of  the  mill  seat,  &c.  Of 
these,  the  purchaser  was  as  capable  of  judging  as  the  seller* 

• 

lir.  Justice  ^mth  deliTered  the  opinion  of  the  Court. 

It  appeaitsd  in  evidence  that  the  pond,  when  reduced  ao  as  to.draw  off 
ib/t  water  which  flooded  Benton*$  land,  was  insufficient  to  turn  a  mill. 
II  IS  evident  the  parties  both  contemplated  the  erection  of  a  mill  on  the 
premises,  and  the  use  of  the  land  according  to  its  former  dimensions.-— 
The  fair  constmcdon  of  the  contract  is,  that  the  warranty  was  me^pt  to 
extend  to  the  whole  mill-pond,  according  to  \\»  former  capacity  and  ex- 
tent It  is  clear  that  the  plaintiff  could  have  intended  nothing  else.-*. 
Jl  appeared  in  evidence  that  theland  without  the  mill-seat  was  compa- 
ntlvely  worthless.  The  parties,  neither  of  them,  it  is  fair  to  conclude, 
knew  thai  the  water,  by  reason  of  the  dam,  was  raised  so  as  to  overflow 
the  land  of  Mr.  Bem&n  g  and  especiallv,  because  Benton  had  never  be- 
lore  complained  of  it,  or  objected  to  the  stopping  of  the  water.  But 
the  plaintiff  is  under  the  necessity  of  contracting  the  pond  in  order  to 
ffoid  trespasang  on  the  land  of  his  neighbour,  in  such  a  manner,  that  it 
II  of  no  •se.to  him  in  icspeet  to  the  main  dbject  of  the  contract.  He 
hu,  therefore,  been  deceived  as  to  the  prime  object  in  making  the  pur« 
chsse.  The  ptincipal  consideration  has  failed.  His  views  and  expec* 
tations  have  been  (Usappointed,  and  he  has  sustained  a  considerable 
loss  in  consecjuence  of  the  contract.  This  loss  is  imputable  to  the  de- 
fcodant.  It  has  happened  in  consequence  of  his  representation  and 
vartantyw  The  pUantiff  does  not  appear  to  have  relied  on  his  own 
judgment  or  infonoation,  as  to  the  sufficiency  of  the  pondt  he  refied  on; 
the  dcfendanCs  warranty.  It  was  generally  known  fir  believed  that  the 
pond  was  sufficient  for  a  mill,  and  a  mill  had  been  formerly  in  operation 
QQliia  plaeew  The  wotds  of  the  warranty,  under  the  circumstances  ^ 
the  case,  were  calculated  to  raise  the  expectation  that  the  whole  pond 
ia»  included  ia  the  limits.of  tlie  land  conveyed.  That  this  roust  have 
been  the  iropnession  of  the  plaintiff,  is  clear  from  evidence,  dehon  ihm 
deed.  This  evidence  ought  not  to  weigh  in  contradiction  to  the  deed, ' 
oeto  vary  its  meaning,  if  plainly  deducible  fVom  the  deed  itself.  But 
ctldence  wm  adnussible  to  shew  that  th^re  ^as  no  milUeat,  &c.  and  t« 
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shew  that  there  vtt  a  breach  of  warranty.  The  evidence  did  show  that 
there  was  no  pond  sufficient  to  turn  a  mill  appurtenant  to  the  land,  aoA 
consequently  that  the  land  did  not  conUin  a  mill-seat;  for  without  a 
sufficient  bead  of  water,  there  cannot  be  a  mill-seat.  It  was  therefor^ 
proved  that  the  defendant  was  liable  for  a  breach  of  warranty,  and  that 
the  plaintiff  was  entitled  to  damag^es. 

The  opinion  and  charfj^  of  the  presiding  Judge  was  incorrect. — 
Wherefore  the  verdict  must  be  set  aside,  and  a  new  trial  awarded. 

Cb*J  I  suppose,  of  course,  to  recover  on  the  warranty,  the  sale  moat 
have  been  for  the  purpose  of  partition,  &c.  and  nqt  by  compulsory  pro- 
cess, to  satisfy  a  debt.  See  Duncan  vb.  BtUf  2  Jfott  U  MCortPg  Bep. 
153,  andin  note  156.  B* 


Jeremiah  Murden  vs.  George  Permak* 

I  he  defendant  in  an  action  on  a  bail  bond  can  not  be  liable  to  a  great- 
er extent  than  the  principal  was  when  the  bail  became  fixed ;  and 
the  original  judgpnent  and  cost  at  the  time  of  the  return  of  non  tntien- 
tfu  is  the  amount  for  which  the  bail  is  liable. 

And  the  bail  is  only  liable  ibr  interest  on  the  original  judgment  from, 
the  time  when  his  liability  became  fixed  by  the  return  of  non  inven* 
sua  on  the  ca.  «a.  against  the  principal ;  unless  the  judgment  had  been 
on  a  penal  bond,  where  the  interest  would  continue  to  run  on,  and 
then  he  would,  perhaps,  be  chargeable  with  the  accumulated  amount* 

XHIS  was  an  action  of  debt,  on  a  Bail  Bond^  tried  ia 
Charleston,  June  term,  1820*  Judgment  had  been  recov- 
ered against  the  principal  in  February  term,  1813,  but 
suspended  by  appeal  until  June,  1817,  when  the  constitu- 
tional court  affirmed  the  judgment.  A  ca,  sa.  was  then 
issued  against  the  defendant,  and  returned  ^^  non  est  m- 
venttisJ*^. 

The  only  question  was,  whether  thie  bail  was  liable  ibr 
interest  od  the  original  judgment  froni  the  time  it  was  en- 
tered up,  or  only  from  the  time  when  his  liability  became 
fixed  by  the  return  of  ^^  7ion  est  inventus^^  on  the  ca^scu 
against  the  principal. 

The  presiding  judge  being  of  opinion  that  the  bail  was 
liable  for  interest  from  the  time  the  original  jucfgment  had 
been  entered  up,  charged  the  jury  to  find  to  that  effect ; 
who  found  accordingly. 
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Thu  was  a  motion  to  set  aside  Uie  verdict^  and  to  grant 
a  new  trial,  on  the  ground  of  the  misdirection  oi  the  Court* 

Mn  Justice  Nott  delivered  the  opinion  of  tke  Court. 

The  bail  to  the  sberifF  is  liable  for  the  condemnation  mo- 
ney and  costs;  fTidd^s  Prdc*  220,  262.  StttcheU^asng" 
nee^  vs.  Gibboni\  1  H.  Black.  76. J  And  tnay  be  liable  to 
the  whole  extent  of  his  bond.  fDahL  vs.  Johiison^  1  B. 
and  P.  205.  J  But  he  cannot  be  liable  to  a  greater  extent 
than  the  principal  was  when  the  bail  became  fixed.  If  the 
princijpal  had  been  taken  on  the  ca.  sa.  he  might,  and  in* 
deed  must,  have  been  discharged  upon  the  payitient  of  the 
original  judgment^  and  the  costs.  That  was  the  amount 
then  for  which  the  bail  was  liable  at  that  time,  dnd  no 
more.  If  the  judgment  had  been  on  a  penal  bond  where 
the  interest  would  continue  to  fun  on,  he  would,  perhaps^ 
have  been  chargeable  with  the  accumulated  amount.  But 
not  in  this  case.  Thfe  new  trial  therefore  itiust  be  granted^ 
unless  the  plaintiff  v^iU  release  the  interest  on  the  original 
judgment,  from  the  time  it  was  entered  up  until  the  return 
of  the  ecu  sd.  against  the  principal. 

Justices  Bay^  Cokock^  Richard^ondsid  Huger^  concurred^ 

Justice  Gantt  dissented. 
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JUSTICES  PRESENT  THIS  TEEV* 

'  r  ■ 

ABRAHAM  NOTT,      DAVID  JOHNSON, 
CHS.  J.  COLCOCK,      JOHN  S.  RICHARDSON^ 
RICHARD  GANTT,     DANICL  E.  QUGEBi. 


JoQN  Allen  vs.  T.  Hall,  and  others* 

The  posMflAcm  of  one  tentnt  in  oommon  is  the  poHesrion  of  both ;  aa4 
n|lfao«g)i  the  unity  of  po0scirion  be  destroyed  by  an  sctoAl  ousfceiv 
that  OQster  npust  be  either  positively  prgved*  or  sach  circumstsnce^ 
most  be  proved  ss  would  support  the  presdniptioo  of  sn  ooster. 

Aiid  thedecisrstion  of  s  witness  (whose  eredit  wss  extremely  doubt* 
Ibl)  tfast  the  posKSsion  of  the  defendant  had  been  adverw,  bnt  not 
stating  why  he  thought  it  adverse,  nor  when  it  became  so^  was  hel^ 

not  sofRdent  e^ddepce  of  an  quster. 

».    .•      ......  .. 

JL  HIS  was  a  case  in  paitition«-^The  parties  were  tenants 
in  common.  The  defendants  had  b^en  in  possession  for 
six  or  seven  years  before  this  action  was  commenced*  No 
rents  or  profits  had  been  demanded  during  that  periodJ-** 
One  of  the  witnesses  (whose  credit  was  extremely  doubt* 
fui),  stated  that  the  possession  of  defendants  had  been 
adverse ;  but  why  he  thought  it  adverse,  he  did  npt  state, 
nor  when  it  became  so. 
'  The  jury  found  for  defendants. 
A  niotioQ  was  now  submitted  for  a  new  trial.  oi)  the 
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ground  that  the  evidence  of  an  adverse  possession  w^s  not 
sufficient  to  mpport  the- verdict. 

Mr.  Justice  Hugtr  delivered  the  opinion  of  the  Court. 

The  possession  of  out  tenant  in  common  is  the  posses- 
sion of  both ;  and  although  the  uniiy  of  possession  may  be 
^destroyed  by  an  actual  ouster,  that  ouster  must  be  either 
positively  proved,  or  such  circumstances  must  be  proved 
as  would  support  the  presumption  of  an  ouster. 

'  In  Taylor  and  Prosser^  ft  Cbw^(?r,'219,J  44  years  pos- 
session, after  a  particular  estate  ended,  where  more  than 
quadruple  the  time  allowed  by  the  statute  i>f  limitations 
for  bringing  an  account  had  dapsed,  were  thought  sufficient 
to  authorize  the  presumption  of  an  ouster.  So  when  thb 
tenant  ib  possession  refused  admission  ib  his  companion, 
saying,  if  you  come  in  it  must  be  by  laV,  has  been  held  id 
be  sufficient  proof  of  adverse  possession.  fSee  1  Mass. 
JRsp,  333,  J  But  it  has  been  repeatedly '  ruled  that  the  bare 
perception  at  profits  only  was  not  sufficient  to  authorize  the 
presuinptioq  of  an  ouster,  f^  Salieldy  433.  5  Bur.  2604* 
md  ^  Blacks^  Rep*  690.^ 

There  is  nothing  in  this  c^se  to  authorize  the  presump- 
fion  of  an  odster  but  the  bare  perception  of  pi'ofits,  unless 
it  be.the  vague  declaration  of  an  uncertain  witness,  to  which 
I  can  attach  no  ponsiequence. 

The  motion  therefore  must  prevail. 

Justices  Richardson  and  Ganitf  concurred, 
justices  Johnson  void  Cokocij  dissented. 

Pearson  and  Clendenin^  for  the  motion. 
Williams  ztA  M'' Cor d^  conlrz. 


James  H.  Johns  ads.  Elizabeth  Johns. 

i     ,  *  *  ' 

Where  the  defendant  was  executor  of  the  plaintiff's  husband,  and  the 

'  plaintiff  had  a  life  estate,  under  the  will,  in  the  whole  estate,  and  she 

r!ontinued  to  live  on  the  plantation,  where  all  the  estate  was,  and  hsd 
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the  same  in  use»  tbe  Court  Held^  tbat  the  executor  had  a  right  to  aeU 
a  mare  and  colt  to  pay  the  debu  of  the  teitator.  Mid  that  the  widov 
remaining'  on  the  place,  where  she  haid  a  right  to  be,  an(i  where  teg- 
tator'a  property  ought  to  be  kept,  and  of  which  she  ought  to  havcL 
had  th(S  use,  could  not  be  regarded  as  an  unconditional  assent  to  her  tak- 
ing the  legMj,  so  as  to  divest  the  executor  of  th^  right  of  posseasion. 

-J.  HIS  was  aD  action  on  the  case.  It  appeared  that  the 
plaintiff  was  the  widow  of  defendant's  testator.  The  whole 
estate  had  been  left  to  her  for  life.  She  had  continued  in 
possession  of  the  whole  property  for  two  years  after  the 
death  of  her  husband.  Among  oth^r  things  she  had  pos- 
session of  a  mare  and  colt,  which  the  executor  ordered  to 
be  sold  to  satisfy  an  execution  ajpiinst  the  estate.  The 
amount  was  nine  dollars,  which  sfafe  offered  to  pay,  but  he 
refused,  saying  that  there  was  another  debt;  and  he  fur<« 
ther  proved  that  he  had  satisfied  another  execution  to  the 
amount  of  S  98  and  costs. 

A  non-suit  was  applied  for  and  refused  by  the  Judge  on 
the  circuit.  The  case  was  then  submitted  to  the  jury» 
when  a  verdict  was  rendered  for  the  plaintiff. 

The  motion  iqr  a  non-suit  was  now  renewed  in  this 
Court,  and  for  a  new  trial  should  it  be  refused. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

At  the  instant  of  a  testator's  death,  the  interest  in  all  the 
personal  property  he  owned  vests  in  his  executor.  He  has 
an  absolute  dominion  over  it,  which  cannot  be  destroyed 
but  by  operation  of  law  or 'by  some  act  of  his  own.  (  Toller y 
169, 239.  J  He  is  bound  to  pay  the  debts ;  and  this  is  a  para- 
mount duty  to  satisfying'  the  legacies.  The  plaintiff 
in  this  case  is  only  a  legatee,  and  ought  to  have  been  post- 
poned to  the  creditors.  Nor  could  she  as  legatee^  (even 
had  there  been  no  debts,)  possess  herself  of  the  property, 
without  the  assent  of  the  executor.  If  she  had,  he  might 
have  maintsuned  9ui  action  of  trespass  against  her  for  so 
doing.  fSee  Toller,  240,  and  Bac.  Title\^x*f  and  AdnCr 
i.  3,  p.  84,  and  Dyer,  254.  J'  It  is  contended,  hgwever,  in 
this  case,  that  the  executor  had  assented  to  the  possession 
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of  the  legatee,  and  that  his  dominion  had  consequently 
ceased,  and  could  not  be  resumed.  An  executor  like  eve- 
ry other  holder  of  property,  may  sell  or  relinquish  posses- 
sion  of  it.  But  his  having  so  done,  must,  as  in  every  other 
case,  be  proved ;  and  the  proof  must  be  governed  by  the 
same  rules,  as  in  other  <:a8e8«  It  is  laid  down  in  ToUer^s 
Idiw  of  Efio^r^  thdit  avery  slight  assent  on  the  part  of  an 
executor  .will  vest  a  legacy ;  and  so  will  very  slight  evi- 
dence, satisfy  the  mind  in  every  case  of  that  having  been 
done  which^  ought  to  have  been  done.  In  this  case  the 
debts  h^d  not  been  paid,  and  as  plaintiff  was  sole  legatee^ 
if  her.  continuance  t>n  the  plantation,  where  all  the  assets 
remained,  were  a  delirvery  of  the  property  in  question,  it 
was  a  delivery  of  all  the  testator  had,  which  would  have 
been  wrong,  as  it  was  the  duty  of  the  executor  to  retain 
sufficient  to  satisfy  the  debts.  The  executor  had  no  right 
to  turn  the  widow  out  of  doors ;  her  remaining  then  on  the 
plantation;,  where  the  cattle,  horses,  &c.  of  the  testator 
ought  to  be  kept,  and  of  the  use  of  which  she  ought  not  to 
have  been  deprived,  cannot  be  regarded  as  an  uncondition^ 
al  assent  to  her  taking  the  legacy. 

The  mare  and  colt  being  as  much  under  his  control  a^ 
his  own  property,  the  plaintiff  can  no  more  sustain  this  ac- 
tion than  she  could  have  sustained  one  for  any  part  of 
defendant's  own  property. 

The  decision^  of  the  Circuit  Court  must  therefore  be  set 
aside,  and  a  non-suit  ordered. 

Justices  Johnson  tknd  Richardson^  concurred. 

Mr.  Justice  Gantt^  disssnting,  delivered  the  following 
opinion : 

This  was  an  action  on  the  case,  brought  against  the 
defendant,  for  a  wrong  done  in  taking,  without  any  lawful 
authority,  a  mare  and  colt,  and  causing  the  same  to  be  sold, 
aggravated  by  the  circumstance  of  its  having  been  done 
under  pretence  of  legal  authority. 

Of  all  the  kinds  of  force  which  are  practised  in  socie- 
ty, that  13  the  most  reprehensible  which  is  done  under  the 
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ziiask  of  the  law,  when,  in  truth,  the  object  is  to  gratify 
the  malice  or  promote  the  gain  of  the  person  who  com- 
Qiita  it.  Precisely  of  this  complexion  did  this  case  appear 
before  me  on  the  uial  of  it. 

The  defendant  was  an  executor  under  the  will  of  Oba^ 
diah  Johns,  who  died,  leaving  a  considerable  estate,  and 
Utde  or  nowise  incumbered.  By  his  will  he  bequeathed  for 
life  the  principal  part  of  his  property  to  the  plaintiff,  his 
widow,  for  the  support  of  herself  and  a  number  of  mincnr 
children.  The  mare^  the  subject  nsatter  of  the  present 
action,  had  bc*en  in  the  possession  of  the  plaintiff  upwards 
of  two  years^  and  essentially  necessary  for  the  support  of 
die  family  as  a  work  beast.  During  that  time  she  had 
been  put  to  a  horse  and  had  a  colt.  ' 

This  mare*  was  levied  on  to  satisfy  a  small  debt  due 
from  the  estate*  The  plainuff  in  vain  urged  that  she  was 
willing  to  p^y  the  debt.  In  vain  did  she  make  a  tender  of 
die  money  for  that  purpose.  The  defendant  sud  he  Would  * 
sell  at  all  events ;  he  did  so,  and  became  the  purchaser.  It 
did  not  appear  that  any  other  debt  was  due  from  the  estate* 

Now,  it  is  said  that  the  executor  had  a  power  by  law  to 
do  this,  and  that  the  plaintiff  was  remediless  at  law ;  but 
this  I  deny,  when  once  the  executor  has  assented  to  the 
legacy.  Assumpsit  will  lie  for  a  specific  legacy  after  the 
executor  has  assented ;  and  I  maintain  with  confidence, 
that  the  only  question  in  this  case  was^  whether  the  execu* 
tor  had  assented  or  not  to  the  plaintiff's  taking  possession 
of  this  mare  under  the  will ;  and  that  was  a  question 
which  the  jury  alone  could  decide,  and  the  case  was  sub- 
mitted to  them  on  that  specific  ground* 

They  were  told  of  the  legal  right  which  an  executor 
possessed  by  law.  That  his  control  over  the  property 
Gould  not  be  interfered  with,  and  that  a  legatee  could  not 
IcgaHy  obtain  possession  without  the  assent  of  the  execu- 
tor. But  that  when  this  was  given,  he  had  no  right  to  re** 
take  into  his  possession  property  thus  given  up  to  the  le- 
gal owner.  That  the.  bequest  transferred  an  inchoate  pro- 
per^ to  the  legatee^  which  was  perfected  by  the  assent  of 
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the  executor.'  That  the  property  devolved  upon  the  exe* 
cutor  for  the  payavent  of  debts  in  the  first  place,  and  that 
liefore  he  could  safely  pay  legacies,  he  was  bound  to  see 
whether,  independent  of  them,  there  was  a  fund  sufficient 
for  the  demands  of  creditors.  That  the  property  became 
absolutely  vested  by  the  executor's  assent,  &c.  > 

Now  the  assent  of  the  executor  may  be  inferired  either 
irdm  ei^pr^ssions  or  acts ;  as  to  congratulate  th6  legatee 
om  his  legacy,  or  if  he  re()uests  the  legatee  to  dispose  of  a 
house. bequeathed  to  him.    No  particular  form  of  assent 
has  been  prescribed  by  law.    The  assent  may  be  expressed 
or  implied,  absolute  or  conditional.     A  very  slight  as« 
sent  is  held  sufficiejit.  (1  Vera*  94,  460.    4  Bac»  Abr* 
405.J     Here   the  mare  was  called  and  known  as  the 
ptaintilT's ;  she  had  remained  with  her  tot  two  years,  and 
every  presun^tidn  growifig  out  of  the  circumstances  that 
the  assent  of  the  executor  accompanied  the  possession.  In  a 
freak,  and  to  gratify  his  malevolent  disposiudn  against  a 
.mother,  charged  with  the  support  and  protection  of  a  fam- 
ily, this  executor  seizes  upon  a  favorite  ^imal  of  the  life 
jowner)  and  in  despite  of  every  persuasion^  and  without  any 
.the  least  necessity,  he  proceeds  with  violence  to  sell,  under 
the  pitiful  pretence  of  satisfying  a  debt  due,  and  which  his 
itiother  offered  to  pay  up.     I'he  owner  may,  in  such  case, 
maintain  an  action  at  law  for  the  wrong  done.     In  4  Bac. 
445,  it  is  said,  an  action  at  law  lies  against  an  executor  to 
recover  a  specific  chattel  bequeathed,  after  his  assent  to  the 
bequest ;  a  fortiori  will  an  action  upon  the  case  lie,  after 
his  assent,  and  possession  given  of  the  legacy.     I  thought 
on  the  trial,  and  sultcontinue  of  that  opinioA,  that  the  evi- 
dence which  the  trial  furnished  was  abundantly  sufficient 
to  shew  the  implied  assent  of  the  executor.     That  v^  & 
question  too  for  the  jury,  and  distinctly  submitted  ;  and 
their  verdict  having  found  the  fact  and  afforded  redress  for 
an  outrage  of  a  flagrant  nature,  I  think  this  Court  have  no 
right  to  interfere  with  it. 

Butler  and  Butler^  for  the  motion. 
Brooksy  contra. 


s 
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John  Black  ads»  J.  Pearson, 

« 

The  parties  referred  their  (^putes  to  five  ttbitraton.  A  WArd  by  three 
for  the  pUuntifF.  Two  dietented.  An  action  waa  brought  on  the 
award,  to  which  the  defendant  deinurred»  because  the  Jive  arbitra- 
tors should  hare  concurred.    Demurrer  overruled. 


I 


N  this  case  the  parties  had  referred  their  difTerences  to 
five  arbitrators,  three  of  whom  concurred  in  an  award  in 
favor  of  the  plaintifT;  the  other  two  dissented.  To  ah  ac» 
tion  brought  on  the  award,  the  defendant  demurred,  on 
the  ground  that  the  five  arbitrators  should  have  concurred 
to  eotide  the  plaintiff  to  his  action. 

The  Circuit  Coiirt  overhiled  the  demurrer. 

A  motiou  was  now  made  to  reverse  that  decision. 


•* 


Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

I  ovehuled  this  demurrer  below  on  the  authority  of 
Lockhart  6?  Ktdd^  2  Cons.  Rep.  917.  The  Court  is  satis- 
Eed  with  that  decision,  and  will  therefore  not  disturb  it. 

The  motion  is  refused. 

Justices  Nott^  jfohnson^  Richardson^  Colcock  and  Canity 
concurred. 

Creswell  and  McDuffie^  for  the  motion. 
CPNeal  and  Irbyy  contra. 


J.  A.  Grimes  vs.  |ohn  Gowew. 

The  fee  billdo^s  not  allow  g5  36  «for  special  matter  and  argument" 
in  a  sammaiy  process  case,  as  in  others. 

Half  costs  are  allowed  only  upon  liquidated  demands,  and  npon'open 
accoimU,*  Where  the  party  has  the  means  of  reg^ting  his  demand 
b>  the  sum  really  doe,  and  chooses  to  go  for  more,  if  he  recover  less 
than  g  50,  he  is  allowed  but  half  costs,  but  when  he  has  not  the 
means  of  regulating  his  demand  by  any  standard,  and  claims  damages 
to  an  uncertain  amount,  as  for  a  breach  of  warranty,  if  he  recover 
even  less  than  g  50,  the  act  does  hot  reduce  his  costs* 

18 
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XN  this  case  a  summary  process  had  been  brought  on  li 
breach  of  warranty,  as  to  the  age  and  soundness  of  ahorse 
purchased  of  defendant  by  plaintiff.  The  damages  were 
laid  at  S  85.  The  case  was  submitted  to  a  jury  on  the  mo- 
tion of  defendant.  A  verdict  for  S 15  was  found  for 
plaintiff.  The  clerk  allowed  full  costs,  and  S5  36  for  special 
matter  and  argument,  as  in  other  cases  tried  by  a  jury. 

Mr.  Justice  Suffer  delivered  the  opinion  of  the  Court. 

I  was  of  opinion  when  this  case  was  submitted  to  me  in 
{he  Circuit  Court,  that  the  words  of  the  fee  bill  were  ge- 
neral, and  that  only  half  costs  were  allowed  in  all  cases, 
when  the  demand  amounted  to  less  than  S  50.  The  words 
of  the  act  I  find  are  not  so  general.  Half  costs  are  given 
only  upon  ^Miquidated'^  demands^  .and  upon  ^^open  ac- 
counts." Where  the  party  has  the  means  of  regulating  his 
demand  by  the  sum  really  due,  and  chooses  to  go  for  more, 
if  he  recover  less  than  S  50  he  is  allowed  but  half  cost ; 
but  wheri  he  has  not  the  means  of  regulating  his  demand 
by .  any  standard,  and .  claims  damages  to  an  uncertain 
amount  as  for  a  breach  of  warranty,  if  he  recover  even  less' 
than  S50,  the  act  does  not  reduce  his  costs* 

The  fee  bill  does  not  allow  S5  36  for  ^^  special  matter 
and  argument"  in  a  process  case  as  in  others.  The  words 
of  the  act  are  for  commencing  and  prb3ecuting,and  defend- 
ing a  suit  by  summary  process  £  1.  which  has  always  been 
held  to  exclude  all  other  fees  for  proceedings  prior  to  exe- 
cution. 

Justices  Notty  Johnson^  Richardson^  Colcock  and  Gantt^ 
concurred. 

JD€CviSy  for  the  motion. 
Earky  contra. 

NiMROD  Kelly  vs.  Thos.  Payne,  Sheriff. 

In  debt,  against  the  sherUf,  under  the  act  of  assembly  allowing  a  pe^oo 
50  per  cent  against  him  for  money  collected  and  not  paid  over,  the 
allegation  of  non-payment  is  a  sufficient  assignment  of  the  breach.- 
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J.  HIS  was  an  action  of  debt^  against  the  sheriiF,  on  the 
act,  to  recover  50  per  cent  on  a  sum  of  money  collected  hf 
^im  and  not  paid  over. 

A  verdict  was  bad  for  the  plaintiff. 

A  motion  was  submitted  to  arrest  the  judgment,  on  the 
groun4  that  no  breach  was  assigned  in  the  declaration. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

The  breach  is  the  non-payment  of  the  money,  ^hich  is 
assigned  in  the  declaration. 

The  motion  is  disn^issed*    ' 

Jvistices  Cokocky  Johnson^  Richardson^  Nott  and  Gantt^ 
concurred* 


Cook  and  others  vs.  Nanct  Wood. 

Ik  tietpui  to  tiy  titles,  if  tlie  phintiir  die  pendente  Ute,  and  leave  ml- 
noii^  the  statute  of  limitations  can  not  ran  during  their  minority. 

file  Court  diidded  as  to  the  queatioiv— Whether  the  statute  of  Umita^ 
tionsy  after  it  has  once  commenced  to  run,  can  be  stopped  by  any  fiis- 
i^bilitiea? 

Where  it  was  proved  that  the  records  of  the  Clerk's  office  had  been  al- 
most entirely  destroyed,  and  that  the  few  that  rerouned  were  in  arou- 
tilaled  state,  the  Court  admitted  the  journals  of  the  court  in  evidence 
to  prore  that  an  action  had  been  commenced,  and  abated  by  the 
death  of  the  plaintiff. 


T 


RESFASS  to  try  tides.— Greenville  district. 

The  plaintiffs  produced  a  grant  to  Alexander  Hay,  of 
whom  they  were  the  heirs,  dated  1783. 

The  defendant  relied  on  a  grant  to  Moses  Woody  the  de- 
ceased husband  of  the  defendant,  dated  1784,  and  posses- 
sion  from  1794* 

The  plaintiffs  in  reply  proved  that  Alex*  Say  died  about 
1797,  leaving  the  plaintiffs  minors,  who  brought  this  ac- 
tion immediately  after  they  all  came  of  age.  They  alsc^ 
proved  that  .i^incc  179.7,  the  records  of  the  former  district 
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of  Washington,  of  which  Greenville  was  then  part,  had 
been  almost  entirely  destroyed,  and  that  the  few  that  re- 
mained were  in  a  mutilated  state.  The  clerk  however  had 
been  able  to  find  the  journals  of  that  district,  from  which 
it  .appeared  that  Ray  had  commenced  an  action  of  trespass 
against  Woody  within  two  years  after  he  went  into  posses- 
sion. An  order  of  survey  was  also  found,  and  several 
subpoena  writs  in  that  case;  and  in  1797  an  entry  was 
made,  from  which  it  appeared  that  the  suit  had  abated  by 
the  death  of  Ray. 

A  verdict  was  had  for  the  plaintiff. 

A  motion  was  made  for  a  hew  trial,  on  the  following ' 
grounds : 

1st.  That  the  statute  of  limitations  having  commenced 
running  in  the  life-time  of  Ray^  it  was  not  arrested  by  his 
action  against  Wood,  or  by  the  minority  of  his  children. 

2ndly.  That  if  an  action  commenced  by  Ray  could  have 
arrested  the  statute,  there  was  not  sufficient  proof  of  the 
existence  of  that  action,  and  of  its  abatement  by  i?ax^V 
death. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  Court. 

I  thought  on  the  trial  of  this  case  below,  that  the  plaia- 
tiff  ought  not  to  be  injured,  if  possible,  by  the  negligence 
of  an  officer  oi  the  Court,  and  the  effects  of  a  division  of 
Washington  district.  They  were  not  only  minors  at  the 
time  of  the  division,  but  had  they  been  of  age^  could  not 
have  prevented  the  destruction  of  the  records,  as  over 
them  they  could  not  have  exercised  any  control.  The  loss 
of  the  writ,  declaration  and  pleadings,  in  my  opinion,  was 
sufficiently  accounted  for  to  admit  of  the  inferior  evidence 
afforded  by  the  journals,  and  in  this  opinion  all  my  breth- 
ren concur. 

The  first  ground  involves  two  questions : 

Ist.  The  statute  having  commenced  running  in  the  life- 
time of  the  ancestor,  was  it  arrested  by  the  minority  of  his 
children  ?     And 

2ndly.  If  it  could  not,  was  it  arrested  by  the  action 
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commtocpd  in  his  life  time,  and  which  abated  at  his  death  I 
The  first  is  ^^'questh  vexata^'* -AnA  has  for  sometime 
divided  this  CJourt.  In  the  case  of  Fassoux  and  Prather^ 
(1  Nfftt  &f  M"- Cord's  Rep.  296,)  it  was  ruled  by  a  majority 
of  the  judges,  then  present,  that  the  statute  having  once 
commenced  running,  was  pot  arrested  by  a  subsequent 
disability.  It  is  known  however  that  the  Judges  were 
then,  and  are  now  supposed  to  be  equally  divided  on  that 
questioii.  Had  1  been  a  member  of  the  Court  at  that 
time,  I  should  probably  have  regarded  myself  as  bound  by 
the  prior  decision  in  Rose  &P  Daniel^  in  which  it  was  rul- 
ed that  a  subsequent  disability  did  arrest  the  statute.  I 
shall  always  feel  great  reluctance  in  overruling  a  decision 
of  this  Court.  If  its  decrees  ar^  not  to  be  regarded  as 
uiialterable,  they  ought  at  least  to  be  touched  with  great 
caution,  and  only  reversed  for  the  most  urgent  reasons. — 
Such  acts  of  the  legislature  as  repeal  former  laws,  are  only 
prospective  in  their  operation.  A  new  rule  established  by 
this  Court,  must  always  have  an  ex  post  facto  operation. 
An  act  declares  what  shall  thereafter  be  the  law — a  deci- 
sion of  this  Court  what  has  been  the  law.  It  is  better 
never  to  reverse  a  decision  than  to  do  so  frequently.  Un- 
der existing  circumstances,  however,  I  feel  myself  at  li- 
berty to  adopt  either  rule.  If,  indeed,  there  be  any  consi- 
^eration^  independent  of  intrinsic  merit,  in  favor  of  either, 
it  must  be  for  the  last.  Faijsoux  £s?  Prat  her  has  gone  forth 
as  the  last  decision  of  this  Court,  and  the  community  have 
iregarded  it  as  the  settled  rule.  I  think  too  there  is  no 
common  law  Court,  either  in  England  or  in  America, 
which  has  decided  differently.  I  have  searched  and  can 
find  no  case  but  that  of  Rose  W  Daniel^  in  which  the  con- 
trary opinion  has  been  htld  as  settled.  All  the  American 
acts  appear  to  have  followed  the  statute  of  James.  Where 
any  difference  is  apparent,  it  is  verbal  and  not  substantial, 
and  cor  own  act  does  not  differ  more  from  the  statute  of 
James  than  the  American  acts  generally.  The  same  ob- 
ject appears  to  have  been  sought  in  all — ^the  repose  of  socie- 
ty.    It  is  only  consistent  with  the  wisdom  of  those  who 
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framed  these  acts,  to  believe  that  it  was  their  mtention  ta 
throw  into  total  oblivion,  all  transactions'beyond  a  certain 
date,  and  thus  periodically  to  relieve  society  from  muck 
perplexity  and  trouble. 

Give  to  these  acts  howevery  the  construction  contended 
for  in  Rose  &f  Daniel^  and  great  would  be  the  evik  left, 
iinremidied  evils  that  would  frequently  baffle  the  most 
cautious,  and  constantly  involve  the  unweary. 

It  is  true  that  under  the  other  rule,  injustice  will  some- 
times occur.    This  must  be  the  case  with  all  general  rules. 

I  am  satisfied  that  much  more  is  to  be  apprehended  from 
the  rule  in  Rose  &P  Daniel^  than  that  in  Faysoux  in  Pratheu, 
At  least  such  appears  to  have  been  the  opinion  of  those 
who  have  legislated,  both  in  England  and  America ;  for 
however  we  may  doubt  with  regard  to  the  meaning  of  our 
own  act,  we  can  not  doubt  that  the  statute  of  James,  and 
the  acts  of  the  different  states  have  been  correctly  constru-  ' 
ed  by  English  and  American  Courts;  and  by  all  of  them, 
(as  I  have  before  said,)  it  has  been  decided  that  when  the 
statute  once  commences  to  run,  it  is  not  arrested  by  a  subr 
sequent  disability.  * 

I  have  been  induced  to  express  an  opioipT^QU  this  point, 
rather  from  a  wish  to  give  all  the  stability  I  can  to  th^  de«  : 
cision  in  the  case  of  Faysoux  &f  Prather^  than  from  its  im- 
portance to  this  case.  I  decided  below,  that  the  acdon 
commenced  by  Ray^  and  which  had  abated  by  his  death, 
had  stopped  the  statute,  and  that  his  heirs,  who  were  mi-* 
nors,  were  not  barred  before  thpy  arrived  at  the  age  of 
twenty-one. 

An  action  having  been  brought  by  Ray^  it  was  not  rtin* 
ning  when  he  died.  He  had  been  diligent  in  asserting  his 
right;  and  no  possible  laches  could  be  imputed  to  him. 
Had  he  lived  to  this  moment,  and  things  had  remained  as 
they  were  at  his  death,  defendants  plea  could  not  have 
availed  him.  The  death  of  Ray  was  the  act  of  God,  from 
which  no  one  can  suffer.  ("See  3  Caines'*  Rep.  9,06.  J  Nor 
can  they  suffer  from  any  act  not  their  own.  ("See  3fathew 
&?  PhilBps,  2  SaikeU  424 ;  and  S  Stranffe  719.  J    They 
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oan  only  suffer  for  their  own  laches,  and  of  this  they  were 
not  guilty.  They  brought  their  action  soon  after  they, 
were  o£  age,  and  before  that  time  they  could  not. 

It  has  been  frequently  held,^  that  where  the  creditor 
brought  an  action  within  the  time,  but  died  before  the  suit 
was  ended,  but  after  the  statutary  time  had  expired,  the 
executor  had  at  least  one  year  to  renew  the  suit.  (Src  3 
Caines  Hep.  J  And  where  the  suit  has  been  retarded  by 
contests  about  the  will,  a  longer  time  has  been  allowed  to 
the  executor.  (SeeZ  Caines  Rep^  2  Salkeld^  and  2  Strange^ 
907»J  If  difficulties  excuse  an  executor,  impossibilities, 
must  protect  a  minor. 

The  motion  is  dismissed. 

Justices  Nott  and  JohnsoTiy  concurred. 

Mr.  Justice  Colcoci : 

I  concur  that  the  action  did  stop  the  running  of  the  star 
tute ;  but,  independent  of  that  the  minority  of  the  plain* 
ufh  protected  them.     1  do  not  even  think  that  the  doctrine  ' 
OB  which  It  is  contended  Faysoux  Csf  Pr other  can  be 
supported  can  apply  to  this  case. 

Justices  Richardson  and  G(mttj  concurred  with  Justice 
Colcoci» 

JPDuJle^  for  the  motion. 

Earle  &  Davis^  contra. 

Sarah  Sanders  vs.  J.  Rutland,  AdmV.  of  John  T. 

Hall,  deceased. 

I^Mfe  tbe  fttber  and  mother  of  an  infant,  but  a  few  years  old,  died  and 
left  some  property,  but  neither  an  executor  nor  any  person  to  take 
care  of  their  child,  and  a  woman,  who  was  poor,  took  Uie  chiM  and 
supported  it  for  a  year,  and  then  administration  was  taken  oat  upon 
the  estate,  the  Court  Held^  that  the  woman  should  recover  for  her 
expenses  and  trouble  in  taking  care  of,  and  maintaining  the  child ; 
^nd  that  her  poverty  rebutted  the  presumption  of  a  gratuity,  and  that 
the  humanity  and  policy  of  the  law  required  that  it  should  be  paid« 

M:  his  was  a  summary  process  against  the  defendant  as 
administrator  of  the  estate  of  the  father  and  mother  of  an 


144*  Columbio,  18£1, 

infant,  about  five  or  six  years  old,  which  the  phiaiiit,  a 
poor  woman,  had  boarded  and  taken  care  of  for  a  year.— 
There  was  no  administration  at  the  time  the  child  was  ta* 
ken.  There  w^as  no  relation  or  other  friend  on  whom  it 
particularly  devolved  to  take  care  of  it.  It  further  appear- 
ed that  the  child  was  entitled  to  a  very  good  estate. 

The  decree  below  was  for  defendant*  A  motion  was 
BOW  submitted  to  reverse  that  decree. 

M^Cordy  for  the  plaintiff.  An  executor  or  administra- 
tor is  liable  for  a  duty  which  ought  to  be  perform- 
ed by  the  testator,  were  he  alive.  fSoiiers  vs.  Lawrence^ 
JViiles  Hep.  42UJ 

It  is  tho-dut}'  of  a  parent  to  provide  for  the  maintainance 
of  his  child.  The  administrator  or  executor  is  his  represen- 
tative,    f  Moses  vs.  M'-Farlane^Buller^  N.  P.  130. J 

There  are  many  cases  where  the  law  will  imply  an  obli- 
gation to  repay  for  property  obtained  by  trespassers  and  fe- 
lons,    f  Thomas  vs.  Whip^  Bull.  N.  P.  130,  &?c.J 

But  the  law  directly  allows  of  acts  of  Necessity  being 
performed,  and  satisfaction  for  such  acts.  As  defraying 
expenses  of  funeral,  advancing  money  to  pay  debts,  provi- 
ding necessaries  for  his  children,  &c.  (  Toller^  40.  J  But 
these  expenses  must  be  suitable  to  the  deceased^s  estate 
and  quality.     (Off*  of  Exec.  174.     3  Bacon,  22.J 

But  all  this  does  not  make  an  executor  de son  tort;  who 
is  allowed  all  payments  which  a  rightful  executor  is  liable 
to  pay.  f 2  Chanc.  Rep.  33.  2  Jac.  L.  D.  SOS.J  Much 
more  ought  she  to  be  allowed  it,  who  commits  no  tort., 

Mr.  Justice  Uuger  delivered  the  opinion  of  the  Court* 
Infants  are  responsible  for  necessaries,  and  miserablc 
would  be  their  situation,  if  it  were  not  so.  In  this  case, 
prior  to  administration,  there  was  no  legal  representative 
of  the  intestate's  property.  There  was  no  person  on  wfaom 
it  particularly  devolved  to  take  charge  of  the  infant.  If 
its  property  were  not  responsible  for  its  necessaries,  it 
might  have  starved,  though  entitled  to  an  abundance.  Fof 
saving  the  child  from  want  and  starvation,  the  plaintifif 
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ought  not  to  8u£Fen  Her  povertj'  rebuts  the  presumption 
of  a  gratuity ;  and  the  humanity  and  policy  of  the  law  are' 
OQ  the  side  of  the  plaintifT. 

This  case  has  been  brought  within  the  equitable  juris- 
diction of  the  Court,  where  the  usual  forrhs  of  proceeding 
arc  dispensed  with ;  the  motion  must  therefore  prevail,  and 
a  new  trial  be  ordered. 

Justices  Johnson  and  Nott^  concurred. 

Mr.  Justice  Richardson^  dissented. 

Glover,  for  the  motion. 
M^Cord  and  Footman,  contra. 


.> 


Lyon  Levy  vs.  Wai!)e  Hampton. 

Twenty  years  without  any  payment  or  acknowledgment,  will,  raise 
ihe  presumption  of  the  payment  of  a  bond ;  but  even  then  the  pre- 
sumption may  be  rebutted  by  any  circumstances  which  will  tend  to 
shew  that  it  was  not  paid.  Less  than  twenty  years,  with  other  cir- 
cumstaoces  going  to  show  that  there  was  payment,  may  be  sufficient. 

The  Court  of  law  can  make  no  distinction  between  two- joint  obligon^ 
where  there  is  no  distinction  made  in  the  bond  itself. 

A  bond  bearing  interest  from  a  period  anterior  to  its  date,  is  not  usu- 
rious. 

A  co-obligor  is  not  like  an  indorser,  absolved  from  liability  by  the  neg- 
ligence of  the  obligee,  although  he  may  be  only  a  security;  for  the 
common  law  makes  no  difference  between  co-oSligors ;  they  are 
both  absolutely  and  unconditionally  liable. 

JaiCHL  AND  district.— Spring  Term,  1821.    Tried  be- 
fore  Mr.  Justice  GantU 

This  was  an  action  on  a  bond,  bearing  date  2nd  Janua- 
ry^  1803,  payable  in  1802  and  1803,  signed  by  the  defen- 
dant and  John  Bostick,  for  the  payment  of  six  hundred 
and  forty-nine  dollars  and  9/  cents.  It  appeared  in  evi- 
dence, that  on  the  27th  July,  1812,  Bostick  was  sued  on  this 
bond^  and  that  judgment  was  obtained  on  the  10th  May, 
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1815.  A^  execution  was  issued  on  the  10th  May,  1815, 
ftnd  a  second  execution  on  the  7th  February,  1818.  The 
defendant's  signature  ivas  proved,  and  that  Bastick  was 
solvent  until  1814.  The  land  for  which  the  bond  was  gi- 
ven was  sold  by  Boatick.  And  it  was  alleged  that  the  mort- 
gage given  by  Bostid  to  procure  the  payment  of  this  mo- 
ney, was  not  recorded  by  the  treasurer.  The  condition  of 
the  bond  recited  that  it  was  given  for  a  tract  of  land,  and 
that  the  sum  was  to  be  paid  with  interest,  from  a  period 
anterior  to  the  date  of  the  bond. 

The  defendant  pleaded  non  est  factum^  payment  and 
usury. 

Nothing  was  said  on  the  first  plea,  as  the  bond  was  pro- 
ved.    On  the  second  plea  it  was  contended  : 
.    1st.  From  the  lapse  of  time  between  the  date  of  the 
bond  and  this  suit*  payment  should  be  presumed. 

2ndly.  That  the  defendant  was  security  to  Bostick^  and 
that  the  negligence  of  the  public  officer  to  record  ,the  mort- 
gage had  destroyed  a  fund  which  would  have  been  appro- 
priated to  the  payment  of  the  bond,  and  the  relief  of  the 
defendant.  That  that  circumstance,  together  with  the  long 
indulgence  to  Bosticky  was  a  want  of  diligence  which  should 
exonerate  the  defendant  from  his  liability  to  pay  the  bond. 
And  on  the  third  plea,  it  was  contended  that  an  agreement 
to  pay  interest  from  a  time  anterior  to  the  date  of  the  bond 
was  in  effect  to  secure  the  payment  of  more  than  seven 
per  cent,  per  annum. 

The  jury  found  a  verdict  for  the  defendant,  and  a  mo- 
tion was  now  made  to  grant  a  new  trial,  because  the  ver- 
dict was  contrary  to  law. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court- 
On  the  first  plea  nothing  need  be  said.  As  to  the  presump- 
tion of  payment  arising  from  lapse  of  time,  the  doctrine  is 
well  settled.  Twenty  years  without  any  payments,  will  raise 
the  presumption  of  payment ;  but  even  then  the  presump- 
tion may  be  rebutted  by  circumstances  which  will  tend  to 
shew  that  it  was  not  paid.  A  less  time,  with  other  circum- 
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stances,  going  to  shew  that  there  was  payment,  may  be 
sufficient*  Now  as  to  time  alone,  there  were  about  If 
years  between  the  time  when  the  bond  became  due,  and 
the  action  against  this  defendant.  The  time  alone  then  is 
not  sufficient.  Are  there  any  circumstances  to  induce  a 
belief  of  payment  i  None  ;  but  on  the  contrary  the  most 
conclusive  to  shew  that  the  bond  never  was  paid*  The 
suit  against  Bostick^  the  defendant  co-obligor,  with  the 
sheriff^s  return  on  the  execution,  and  the  general  belief  of 
his  insolvency,  all  shew  that  the  bond  was  not  paid.  The 
verdict  then  as  to  thi§  ground  is  contrary  to  law. 

On  the  second  ground  of  argument,  that  defendant  is 
discharged  by  the  laches  of  the  plaintiff;  I  know  no  meaps 
by  which  a  court  of  law  can  distinguish  between  the  re- 
sponsibility of  the  obligors  to  a  bond,  where  no  distincti-* 
on  is  made  in  the  bond  itself;  and  here  there  is  none.  If 
it  be  a  fact  that  the  defendant  was  only  a  security,  and  that 
the  mortgage  not  being  recorded,  enabled  the  principal, 
Bosticky  to  dispose  of  the  land,  and  if  it  be  also  a  fact 
that  the  defendant  has  sustained  an  injury  thereby,  it  may 
furnish  a  ground  of  relief  in  another  court,  but  it  cannot 
ajirail  him  here ;  for  we  have  no  means  of  enquiring  into 
those  facts.  We  cannot  call  upon  a  defendant  to  say  whe- 
ther he  has  not  been  long  ago  indemnified.  As  for  the 
parallel  which  is  attempted  to  be  drawn  between  the  situ- 
ation of  the  defendant  and  an  indorser,  it  cannot  hold ;  for 
in  the  one  case  the  party  is  absolutely  and  unconditionally 
bound,  in  the  other  he  is  only  responsible  on  the  happening 
of  a  contingency,  with  which,  when  it  does  happen,  he 
must  be  made  acquainted.  An  indorser,  then,  if  not  call- 
ed on  when  a  bill  falls  due,  may  reasonably  conclude  that 
it  has  been  paid.  Not  so  with  the  obligorno  a  bond.  If 
he  wishes  to  avoid  the  consequences  of  the  insolvency  of 
his  co-obligor,  diligence  must  be  exercised  by  him. 

As  to  the  plea  of  usury,  it  is  sufficient  to  observe,  that 
nothing  is  more  common  or  more  just  than  that  a  bond 
wbiph  is  given  some  time  after  a  purch.ase  made,  should 
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bear  interest  from  the  time  of  purchase ;  and  there  is  no* 
thing  to  shew  that  this  was  not  the  case  in  this  instance. 

The  motion  is  unanimously  granted. 

Justices  Nott^  Richardson^  Ganttj  Huger  and  Johnson^ 
concurred. 

*  Jeter^  Solicitor,  for  the  motion, 
jr.  F.  De  SaussurCj  contra. 

;^a,J    See  the  cases  collected  in  1  J>tott  &f  M'Cord,  1C7. 

Richard  M.  Toddtjjp.  C.  E.  Williamson,  and  Dan'l. 

M*KlE  VS»  EUNDEM. 

A  pjirty  may  bring  an  action  upon  a  mag^istrate's  decree,  although  the 
execution  had  issued,  and  property  levied  on,  but  where  the  follow- 
ing endorsement  was  made  by  the  constable  upon  the  execution,  **  no 
further  proceedings,  the  property  given  up  to  defendant,  as  there 
were  executions  at  the  sheriff's  ofiice  binding  the  property,  of  which 
notice  was  given  me.'' 

'X  HIS  was  a  case  within  the  summary  jurisdiction  of  the 
Court,  founded  on  a  magistrate's  judgment. 

Exception  was  taken  by  the  counsel  for  the  defendant, 
that  inasmuch  as  it  appeared  in  evidence,  by  an  entry  oA 
the  execution,  which  had  been  issued  on  the  judgment, 
that  a  levy  had  been  made  on  the  goods  of  the  defendant, 
and  that  it  was  incumbent  on  the  plaintiff  to  shew  in  what 
manner  the  levy  had  been  disposed  of  before  he  could  en- 
title himself  to  a  decree. 

The  case  was  tried  before  Mr.  Justice  Ganttj  Spring 
Term  of  1821,  for  Richland  district,  who  decreed  in  fa- 
vor of  the  plaintiif. 

This  was  a  motion  for  a  new  trial,  on  the  ground  above 
stated. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 
I  thought  on  the  trial  of  this  case,  and  am  still  of  the 
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s^me  opiuion*  that  the  burthen  of  the  proof  lay  on  the  de- 
fendant, to  shew  that  the  judgment  had  been  satisfied.  A 
levy  made  may  raise  a  presumption,  and  only  so,  that  the 
execution  has  been  satisfied  by  a  subsequent  sale  of  the 
goods  levied  on;  and  if  such  was  the  fact,  the  affirmation 
could  be  easily  made  to  appear  by  the  adduction  of  the  testi- 
mony in  support  of  it  by  the  defendant  hiihself.  The  entry, 
however  of  the  levy,  on  the  back  of  the  execution,  was  ac- 
companied with  a  statement,  which  shewed  that  no  further 
proceedings  had  taken  place. 

After  stating  that  the  execution  had  been  levied  on  a 
side-board,  the  constable  making  it,  adds  the  following 
words,  "no  further  proceedings;  the  property  given  up 
to  defendant ;  as  there  were  executions  at  the  sherifF^s  of- 
^ce  binding  the  property,  and  notice  of  which  was  given 
ine  by  the  sheriff  of  Richland  district.'' 

The  motion  for  a  new  trial  must  fail. 

Justices  Colcock^  jfohnsori  and  Richardson^  concurred. 

Mr.  Justice  Nott : 

I  concur  in  this  opinion,  because  the  execution  shews 
how  the  property  was  disposed  of. 

Mr.  Justice  Hugcr  concurred  with  Justice  Notu 

Maxcy^  for  the  motion. 
Z.f9y,  contra. 

Patrick  Duncan  vs,  C.  Breithaupt,  Esq.  and  the  Ho- 
norable D.  £.  HuGER,  executors  of  the  last  will  and  tes- 
tament of  Benjamin  C.  Yancey,  Esq.  deceased,  attor- 
ney at  law* 

In  suits  reqairing  g^eat  professional  labor,  where  much  time  roust  ne- 
cessarily be  consumed,  and  diligence  and  skill  required,  in  the  pre- 
paration and  management  of  them,  an  attorney  may  rightfully  and  le- 
gally charge,  by  way  of  counsel  fee,  a  sum  proportioned  to  the  value 
of  the  services;  and  which  a  juiy  of  the  country,  upon  evidence  be- 
fore them^  are  competent  to  ascertain  and  decide  upon.    C*^'J 

XHIS  was  an  action  of  assumpsit  on  a  note  of  hand,  gi- 
ven in  the  rxfe-lime  of  the  intestate  to  the  plaintiff  for  %  810, 
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On  the  part  of  the  defendants,  a  discount  for  profession* 
al  services  rendered  by  the  deceased,  and  amounting  to 
S  1,500,  was  relied  on  in  the  defence* 

The  following  facts  were  satisfactorily  established  by  the 
testithony,  viz:—  I'hat  the  deceased  had  been  employed  by 
the  plaintiff  as  counsel  in  the  celebrated  cases  of  the  Jews 
land,  in  Abbeville  district.  The  occupants  of  those  lands 
bad  been  greatly  anxious  to  retain  the  deceased  as  counsel 
in  their  behalf,  and  had  offered  him  as  a  retaining  fee  from 
one  thousand  to  twelve  hundred  dollars.  A  retaining  fee 
to  that  amount,  in  those  cases,  would  have  been  but  a  mo- 
derate allowance  to  a  gentleman  of  Mr*  Tancexfs  profes- 
sional character  and  talents.  On  being  retained  by  the 
plaintiff,  the  deceased  used  great  diligence  and  exertion. 
He  came  from  Charleston  to  the  back  country  twice,  to 
attend  to  the  arrangement  and  preparation  of  those  suits  for 
trial.  Each  visit  should  be  estimated  at  five  hundred  dol- 
lars. His  last  visit  being  at  a  time  when  it  was  dangerous 
to  leave  the  city,  had  cost  him  his  life.  Those  facts  were 
for  the  most  part  testified  to  by  gentlemen  of  undoubted 
respectability  and  integrity  of  character,  (Messrs.  Whttner 
and  LomaXy)  and  who  were  particularly  acquainted  with 
the  fact  of  the  deceased  having  used  his  best  and  ablest 
exertions  to  promote  his  clients  success.  Mr.  McDuffie 
too,  the  gentleman  afterwards  employed  by  the  plaintiff, 
and  who  conducted  those  causes  to  a  successful  termina- 
tion, testified,  that  a  retaining  fee  of  one  thousand  dollars 
to  the  deceased  would  have  been  moderate. 

For  services  thus  proved,  so  important  in  their  nature, 
where  the  confidence  and  trust  must  have  been  so  unboun* 
ded,  emanating  from  a  thorough  and  just  sense  of  the  ex- 
traordinary skill  of  the  counsel  employed,  added  to  the 
consideration  of  the  immense  value  of  the  property  in  con- 
test, these,  together  with  the  successful  termination  of  the 
question  of  legal  right  in  favor  oi  the  plaintiff,  induced  the 
jury,  (after  deducting  from  the  discount  the  amount  of 
principal  and  interest  due  upon  the  note^)  to  find  a  verdict 
in  favor  of  the  defendants  for  the  balance,  amounting  to 
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230Q.  The  present  was  therefore  a  motion  for  a  new  trl- 
al)  on  the  following  grounds : 

1st.  Because  the  services  rendered  were  anterior  to  the 
date  of  the  note,  and  the  jury  ought  to  have  presuoied 
compensation  for  them  had  been  rendered. 

2d.  Because  the  services  were  not  worth  the  amount 
allowed  by  the  jury. 

3d.  Because  tliere  was  no  evidence  of  a  contract  be- 
tween the  parties. 

4tlu  Because  it  appeared  that  if  the  services  were  ren-* 
dered,  they  were  rendered  to  Nicholson  and  Duncan,  and 
Bot  Duncan,  the  plaintiff  alone ;  and  that  the  pretended 
services  could  not  be  legally  discounted  against  the  above 
plaintiff  alone. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  Court. 

The  defence  in  this  case  rests  upon  the  doctrine  of  tm* 
^cd  contracts ;  a  principle  not  confined  in  its  operation, 
but  applying  indiscriminately  to  every  employment.  Under 
this  head,  Blackstone  (443)  says,  ^^  Implied  contracts  are 
such  as  reason  and  justice  dictate,  and  which  therefore 
the  law  presumes  that  every  man  undertakes  to  perform* 
As  if  I  employ  any  person  to  do  any  business  for  me,  or 
perform  any  work ;  the  law  implies  that  I  undertook  or 
contracted  to  pay  him  as  much  as  his  labour  deserves.^  I 
take  it  therefore  to  be  a  correct  and  legal  principle,  that  in 
auita  requiring  great  professional  labour,  where  much  time 
must  necessarily  be  consumed,  and  dtrligence  and  skill  re- 
quired in  the  preparation  and  management  of  them,  an  at- 
torney may  rightfully  and  legally  charge,  by  way  of  coun- 
sel fee,  a  sum  proportioned  to  the  value  of  the  services,  and 
which  a  jury  erf  the  country,  upon  evidence  before  them, 
are  competent  to  ascertain  and  decide  upon.  The  handi^ 
dicraftsman  employed  to  lay  the  foundation,  and  plan  the 
superstructure  of  a  house,  can  look  with  confidence  to  the 
law  for  a  fun  indemnity  for  his  services ;  and  the  law  me- 
chanic, in  a  great  and  difficult  case,  where  mental  skill  and 
bodily  exeition  are  to  unite,  in  the  foundation  and  struc- 
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ture  of  a  suit  at  law,  more  than  onjinarily  complex  and  dif- 
ficult, may  with  equal  confidence*  and  right  look  to  the 
same  principle  for  his  indemnity.  It  would  reflect  infinite 
discredit  to  the  law  were  it  otherwise,  whose  rule  is  frca- 
:>on,  and  whose  voice  is  justice  and  truth. 

It  is  certainly  not  a  new  case  that  gentlemen  of  the  law 
are  sometimes  called  upon  to  take  part  in  the  management 
of  causes  of  great  weight  and  difficulty,  which  do  not  stand 
upon  the  footing  of  ordinary  suits,  and  which,  in  justice 
to  themselves  they  could  never  undertake,  unless  the  prin- 
ciple before  advanced  was  made  applicable  to  them.  At 
various  times  gentlemen  of  distinguished  talents  have  been 
called  on  to  afford  occasional  assistance  in  tlie  important , 
contest  about  the  Jews  land.  My  brother  Nott^  who  resid- 
ed in  the  interior  part  of  the  state,  when  at  the  bar,  was 
paid  S500  for  once  attending  at  Abbeville  court.  And 
although  I  do  not  know  the  fact,  yet  I  am  persuaded  that 
Col.  Drayton^  of  distinguished  talents,  and  who  resides  in 
the  city  of  Charleston,  must  have  received,  when  called 
«n  for  a  similar  purpose,  double  that  sum. 

The  property  in  contest,  equal  in  value  to  a  Royal  Do* 
main,  had  been  claimed  by  several,  among  whom  the 
present  plaintiflf  had  never  been  named  as  a  claimant,  till 
evidenced  by  those  actions.  The  name  of  Tancey^  as  be- 
ing of  counsel  for  him,  added  weight  and  importance  to 
his  claim.  And  well  it  might,  for  who  more  distinguish- 
ed than  the  deceased  in  the  line  of  his  profession  ?  Who 
ever  possessed  a  more  lofty  spirit,  or  more  towering  mind  ? 
Who  better  calculated  to  stem  the  torrent  of  prejudice 
that  was  likely  to  arise  from  an  attempt  to  dispossess  soT 
many  settlers,  of  what,  by  possession  and  lapse  of  time 
they  considered  their  proper  freehold  ?  These  were  the 
weighty  considerations  which  induced  a  selection  of  this 
gentleman ;  who,  with  great  professional  skill  and  learn- 
ing, united  as  much  of  firmness  and  intrepidity  as  ever 
was  possessed  by  mortal  man.  Such  was  the.  man  in  right 
of  whose  widow  and  minor  children  the  defendants  in 
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tbU  case,  under  the  peculiar  ctrcumstance s  attending  it^ 
felt  it  their  duty  to  set  up  the  discount  before  noticed. 

It  is  worthy  of  remark  that  the  plaintiff  does  not*deny 
^e  applicability  of  the  doctrine  of  implied  contracts  to  this 
case,  with  the  declaration  that  the  fee  charged  was  too 
great.  The  only  objection  whkh  he  advances  is,  that  the 
presumption  of  law  in  his  favor,  of  payment  having  been 
made,  had  been  disregarded  by  the  jury.  Now  the  law 
does  presunae,  in  varibus  instances,  for  the  purpose  of  pro- 
moting the  great  ends  of  justice  and  right,  as  in  the  appli- 
cation of  the  principle  of  the  law  against  himself,  as  re-^ 
gards  an  implied  undertaking  on  his  part ;  but  when  it  is 
made  to  apply  to  the  question  of  payment,  the  declaration 
as  drawn  by  the  plaintiff,  is  not  legally  correct. 

In  the  first  place  it  is  not  true,  in  point  of  fact,  that  the 
services  had  been  all  rendered  before  the  date  of  the  note. 
Years  of  diligence  were  to  be  devoted  to  these  cases  be- 
fore tfaey^could  he  placed  in  a  proper  train  for  trial*  Pru- 
dence and  caution  were  to  be  observed  at  every  step  and 
stage  of  the  proceeding.  And  this  continued  to  be  the 
case  long-ufter  the  note  was  given ;  payment  therefore 
could  not  4»e  presumed.  Besides  payment,  if  made,  is  ca- 
pable of  being  proved,  and  the  law  imposes  the  burthen  of 
this  proof  upon  the  person  on  whom  the  obligation  to  pay 
rests. 

In  the  instance  before  us^  we  find  that  the  deceased  was 
actuaUy  engaged  in  making  preparations,  nay,  devoting  the 
last  moments  of  his  existence  in  the  service  of  his  client ; 
dying,  I  may  say,  for  him,  that  his  suit  might  live.  Un- 
der such  circumstances,  would  not  any  liberal  and  gene- 
rous mind  have  felt  indignant  at  the  idea  of  8  600  being 
recovered  by  the  plaintiff  6ui  of  the  litde  pittance  left  by 
the  deceased,  not  equal  to  the  support  and  maintenance 
of  those  whom  he  held  most  dear ;  without  the  plaintiff 
having,  at  the  same  time,  furnished  to  the  jury,  who  were 
called  upon  to  allow  his  demand  the  most  satisfactory  evi- 
dence, that  the  important  services  rendered  by  the  deceas- 
frd  had  been  amply  and  honorably  remunerated  ?  No  such 
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evidence  was  ofiVred,  and  the  jury  were  too  just  to  pre^* 
sume  that  compensation  had  been  rendered. 

These  observations  apply  with  equal  force  to  the  second 
ground  taken  in  the  brief;  that  the  services  were  not 
worth  the  amount  allowed  by  the  jury. 

They  certainly  were  better  judges  of  this  fact  than  the 
plaintiif;  and  when  it  is  remembered  that  juries  are  apt 
to  scan,  with  a  cautious  eye,  the  exhibition  of  a  demand, 
such  as  was  presented  to  their  view  by  the  defendants  in 
this  casCf  the  prompt  manner  of  finding  their  verdict  to 
the  full  amount  of  the  limited  discount  which  had  been  fil- 
ed, not  only  does  the  highest  credit  to  the  jury  who  tried 
this  case,  but  is  demonstrative  of  their  certain  conviction, 
that  the  charge  for  service  as  rendered  in,  was  altogether 
just  and  legal.  I  believe  that  had  a  larger  sum  been  de- 
manded, the  jury  would  have  felt  themselves  bound  to 
have  allowed  more,  in  justice  to  the  representatives  of  the 
deceased.  The  deficiency,  however,  can  only  be  expected 
at  the  hands  of  another  jury,  or  from  a  more  correct  view 
on  the  part  of  the  plaintiif,  of  the  obligation  he  was  under 
to  reward  those  services. 

On  the  third  ground,  of  their  being  no  evidence  of  a 
contract  between  the  parties,  I  have  already  shewn  that 
the  law  itself  implies  a  contract  in  a  case  like  the  one  be- 
fore us ;  and  it  is  well  for  the  representatives  of  the  de- 
ceased that  it  does  so. 

As  to  the  fourth  and  last  ground  taken,  that  the  services 
were  rendered  to  Nicholson  and  Duncan^  and  not  to  the  lat- 
ter alone,  and  therefore  could  not  be  discounted  against  the 
plaintiif  in  his  individual  capacity,  I  have  only  to  remark 
that  this  may  have  been  the  fact,  and  if  it  were  so,  there 
can  be  no  doubt  but  that  Mr.  Nicholson,  who  has  been  bred 
a  lawyer,  and  whose  mind  has  been  thereby  liberalized, 
will  know  too  well  the  obligation  which  he  is  under  to 
withhold  frcwn  the  representatives  of  his  deceased  brother, 
the  reward  due  to  services  rendered  in  his  behalf.  Mr. 
Nicholson^  however,  was  not  a  party  to  the  record.  The 
plaintiif,  ]Mr.  Duncan.,  was  the  ostensible  claimant  in  those 
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cases,  and  the  client  of  the  deceased ;  and  as  such,  was 
certainly  a  fit  subject  for  the  discount  filed  to  operate  upon 
alone. 

The  prominent  facts  then  which  arrest  the  attention  in 
this  case,  and  point  with  force  to  the  conclusion  which 
ought  to  be  drawn  from  them,  are,  the  great  value  of  the 
property  in  contest ;  to  which  may  be  added,  the  doubtful 
nature  of  the  right  to  be  tried*  The  legal  discernment 
and  skill  required  in  the  arrangement  and  management  of 
causes,  involving  principles  complicated  in  their  nature, 
and  difficult  of  solution,  the  awakened  anxiety  of  the 
client,  embarking  in  such  a  contest,  these  considerations 
attach  on  the  side  of  the  employer.  On  the  part  qi  the 
attorney,  the  flattering  and  (from  universal  practice,)  I 
will  add  just  expectation,  that  an  ample  temuneratioii 
would  await  his  professional  exertions,  the  laudable 
anxiety  not  to  disappoint  the  fond  hopes  and  high  expec* 
tauons  entertained  by  the  client,  public  opinion,  a  self 
approving  consciousness  of  merit,  these,  with  ten  thou* 
sand  other  honorable  incentives,  which  present  themselves 
to  liberal  and  correct  minds,  and  which  lead  to  infinite  la-> 
bor  and  exertion  on  the  part  of  the  counsel  retained,  cer- 
tainly entitle  him  to  a  reward,  which  ordinary  causes  dQ 
not  call  for  or  allow.  Cases  of  the  description  of  the  one 
now  before  us,  may  be  said  therefore  to  form  an  exception 
to  a  general  rule;  and  in  all  such  there  can  be  no  question 
but  a  jury,  where  compensation  is  withheld,  is  the  proper 
tribunal  tp  ascertain  and  fix  the  allowance,  which  reason 
and  justice  demand. 

On  this  occasion  I  think  they  have  acted  correcdy  in 
finding  the  verdict  which  is  here  complained  of;  and 
therefore  that  the  motion  for  a  new  trial  should  not  prevaih 

Justices  Colcocky  Johnson  and  Nott^  concurred. 

Mr.  Justice  Richardson^  dissented* 

yeter^  for  the  motion. 
Simiins  and  McDiiffie^  contra. 

fa. J    S|e  the  next  casc.'-R. 
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The  Hon.  William  Harper  t;^.  C.  E.  Williamson. 

Where  an  attorney  brought  an  action  against  a  client  for  costs  and 
counsel  fees,  for  a  case  which  he  had  managed  in  a  Court  of  Equity, 
the  answer  of  the  defendant,  in  th<^  hand  writing  of  the  attomey^and 
signed  by  him  as  attorney,  and  sworn  to  by  the  defendant,  ftirmahes 
the  highest  evidence  that  can  be  required,  that  the  service  was  per- 
formed at  defendant's  request. 

And  although  thpre  were  two  other  defendants,  yet  by  reference  to  the 
answer,  it  appeared  that  tlieir  names  were  added  pro  firman  and  that 
the  defendant  was  the  only  one  of  them  really  interested  in  the  case, 
and  both  of  the  others  swore  that  they  had  not  employed  the  counsel. 

But  in  the  case  of  defendants,  if  a  party  be  omitted,  the  objection  can 
not  be  taken  under  the-gencral  issue,  where  it  did  not  appear  on  the 
face  of  the  declaration,  or  on  any  other  pleading  of  the  plaintiif,  that 
the  party  omitted,  jointly  contracted  and  waa  still  alive.    C^'J 

JL  HIS  was  an  action  of  assumpsit,  brought  to  recover 
one  hundred  and  twenty-five  dollars,  for  fees  due  the 
plaintiff  as  solicitor  in  the  court  of  equity.  The  demand 
consisted  of  three  distinct  items  ;  one  for  drawing  two  an- 
swers in  equity 9  in  a  case  wherein  the  defendant  and  his 
wife  were  defendants,  and  separate  answers  were  required. 
The  second  for  drawing  the  joint  answer  of  this  defend* 
ant  and  two  others  ;  and  the  third  for  arguing  a  cause, 
attending  references  before  the  master,  and  other  services. 
The  first  Item  was  taxed  by  the  commissioner,  and  there* 
fore  allowed  by  the  yxry  :  The  others  were  rejected. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contray  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  Court. 

The  first  item  in  the  plaintiff's  demand  is  admitted  to  be 
correct,  because  it  is  taxed  by  the  commissioner.  But 
that  is  not  necessary  where  there  is  other  satisfactory  evi- 
dence that  the  services  were  rendered. 

The  answer  in  the  second  case  is  in  the  hand  writing  of 
the  plaintiff,  and  signed  by  him,  and  sworn  to  by  this  de- 
fendant. This  furnishes  the  highest  evidence  that  can  be 
required  that  the  service  v/as  performed  at  his  request. 
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It  is  true  there  were  two  other  defendants.  But  by  a  re- 
ference to  the  answer,  it  appears  that  their  names  were 
2ddtd  pro  forma^  and  that  this  defendant  was  the  only  one 
of  the  three  really  interested  in  the  case.  They  also  swore 
that  they  did  not  employ  the  plaintiff;  and  of  course  he. 
must  have  been  employed  by  Williamson. 

Bat  it  is  not  material  in  the  present  state  of  the  plead- 
ings, whether  he  was  employed  by  the  defendant  alone,  or 
by  all  of  them  jointly.  The  plaintiiF  was  entitled  to  re- 
cover. A  new  trial  must  therefore  be  granted  on  that 
ground. 

It  is  not  necessary  to  give  an  opinion  on  the  third  item ; 
that  will  depend  on  the  evidence  to  be  given  on  the  next 
trial. 

Justices  Johnso7i  and  Huger^  concurred. 

Mr.  Justice  Richardson^  dissented. 

Nott  £5?  McCord^  for  the  motion. 
JF,  f*.  De  Saussure^  contra. 

fa.J    See  1  Cbitty's  Plead.  29.    1  Saund.  284*  n,  4.  &c.       R. 

William  Miles  vs,  Sam'l  James  and  James  Johnson. 

A  fenynuin  is  liable  as  a  common  carrier,    {^a.  J 

It  is  the  duty,  as  it  seems,  of  every  ferryman  to  have  his  flat  so  construct- 
ed that  It  may  be  easy  for  carriages  of  all  descriptions*  and  drivers  of 
all  capacities  to  enter  tliem. 

By  the  act  of  Assembly  of  1809,  it  is  made  the  duty  of  eveiy  penoa 
keeping*  a  ferry  to  keep  the  banks  in  repair. 

The  mode  and  manner  in  which  a  carriage  is  to  be  received  into  a  flat 
must  be  regulated  by  the  ferryman,  and  if  a  person  requests  assist- 
ance and  directions,  and  the  ferryman  tefuses,  but  tells  him  to  pro- 
ceed, and  he  thereupon  proceeds  to  enter  the  flat,  and  in  making  the 
attempt,  his  property  is  injured  or  lost,  the  ferryman  is  liable  \  fbr 
when  the  traveller  is  directed  to  proceed,  all  matters  of  discretion, 
which  the  law  gives  to  the  ferryman,  will  be  thereby  transferred  to 
the  passenger,  and  the  possession  of  the  property  will  be  considered 
us  beiag  in  the  fenyman. 
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ILeRSHAW  district— Spring  Term,  1821.     Tried  be* 
fore  Mr.  Justice  Johnson^ 

This  was  a  summary  process,  to  recover  the  value  of 
some  articles  lost  out  of  a  cart,  in  attempting  to  cross  »  ■»» 
ferry,  then  kept  by  the  defendant  Johnson* 

The  plaintiff  was  an  old  man,  blind  in  one  eye,  and  see* 
ing  badly  with  the  other.     He  came  to  this  ferry,  driving 
his  cart,  with  two  horses  in  it,  in  good  order,  and  accom* 
panied  by  his  wife  and  daughteiy   The  weather  was  very 
bad,  and  the  bank  of  the  river  slippery.     As  they  got  to 
the  house  of  Johnson^  who  livpd  near  the  river,  they  went 
in  and  asked  him  to  go  down  and  assist  them  in  crossing* 
This  he  refused  to  do,  saying  to  them,  go  and  pay  your 
ferriage  to  the  negro,  and  he  will  put  you  over.     When 
they  reached  the  flat,  seeing  the  state  of  things,  the  daugh- 
ter again  went  to  the  defendant  Johnson^  and  requested 
him  to  come  and  aid  them.     He  again  refused ;  swearing 
be  would  not  wet  his  foot  for  any  of  them  that  day.     She 
returned,  and  the  negro  brought  the  flat  as  near  the  bank 
as  he  couli ;  and  to  facilitate  the  entrance  of  the  cart  into 
the  flat,  (or  perhaps  to  enable  it  to  enter,)  he  placed  a  piece 
of  wood  at  one  end  of  the   flat,  and  some  brush  at  the 
other.     He  then  directed  the  plaintiff  to  drive  in,  which  be 
did ;  but  in  entering,  the  wheel  which  struck    the  solid 
log,  entered  with  ease,  the  other  which  ran  pver  tjhe  brush 
sunk  down,  and  caused  a  violent  jirk  to  the  horses,  which 
threw  them  out  of  th^  proper  direction,  and    the  other 
wheel  entered  on  the  edge  of  the  flat,  and  ran  along  it  some 
distance,  and  then  into  the  water.     Cart,  horses,  and  dri- 
ver followed,  Crari  nantes  in  gurgite  vasto^J,  and  eveiy 
thing  in  the  cart  was  lost. 

The  presiding  Judge  decreed  for  the  defendant ;  con* 
ceiving  that  the  loss  was  the  result  of  the  inability  of  the' 
driver. 

A  motion  was  now  made  for  a  new  trial ;  because  the 
facts  proved,  created  a  legal  responsibility  in  the  defen- 
dant. 
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Mr,  Justice  Cokock  delirered  the  opinion  of  the  Court. 

I  can  not  think  thnt  the  case  is  one  which  dcptnds  on 
Ae  %'iew  which  may  bt  taken  of  the  evidence ;  for  in  any 
view  of  it,  the  defendant  is  liable.  Nor  is  the  defendant 
alone  liable  as  a  common  carrier,  the  goods  having  bt  en 
clearly  delivered  to  him.  For  the  case  furnishes,  in  my 
opinion,  the  evidence  of  direct  negligence,  on  the  part  of 
the  defendant  Johnson.  In  the  case  of  Rutherford  vs. 
McGowen,  (t  Nott  &?  M^'Cord^  17  J  it  was  decided  that 
a  loss  which  resulted  from  the  breaking  of  a  chain,  although 
recently  made  and  apparently  strong,  should  be  born  by 
die  ferry  owner.  In  this  case,  it  is  said  to  infer  from  the 
testimony,  that  from  the  state  of  the  bank,  and  that  of  the 
iat,  the  cart  could  not  enter  without  something  being  pla- 
ced under  the  end  of  the  flat.  The  ferrymen  did  place 
something  to  effect  this  object ;  which  was  insuificient  to 
support  the  wheels,  from  the  insufficiency  of  which  the  loss 
clearly  resulted.  Here  then  is  direct  negligence  j  ibr  it  is 
the  duty  of  the  ferryman  to  have  his  flat  so  constructed, 
thdt  it  will  be  easy  for  carriages  of  all  descriptions,  and 
drivers  of  all  capacities,  to  enter  them.  A  flat  should  not 
present  to  the  traveller  greater  difiiculties  than  are  usually 
met  with  on  the  high  road. 

But  it  was  suggested  thnt  the  bank  was  rendered  bad 
by  the  weather.  This  only  imposed  on  the  ft  rryman  the 
greater  necessity  for  an  apron  or  drop  to  his  fiat*  It  can 
not  at  any  rate  furnish  an  excuse  ;  for  by  the  act  of  the 
SOth  December,  1809,  it  is  made* the  duty  of  every  person 
keeping  a  ferry  to  keep  the  banks  in  repair.  (^  Brevard^ 
196.^  The  common  law,  however,  would  require  that  his 
flat  shotdd  be  adapted  to  the  situation  of  the  bank,  and 
that  it  should  be  so  constructed  as  to  meet  any  state  in 
which  it  would  be  ordinarily  found.  That  this  was  not  the 
fact,  can  not  be  even  doubted.  Here  then  the  case  might 
rest.  Enough  has  been  said  to  shew  the  liability  of  the 
defendant ;  but  as  the  principles  involved  are  of  great  im- 
portance to  the  community,  I  think  it  proper  to  shew  that 
the  defendant  is  liable  in  every  possible  view  which  canb^ 
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taken  of  the  case.  I  think  then,  even  admitting  that  the 
cart  went  over  in  consequence  of  the  want  of  skill  in  the 
plaintifT,  that  the  defendant  is  liable  ;  for  the  plaintifT 
fuoad  hoc  was  his  agent*  He  applied  for  assistance  twice, 
was  refused,  and  was  desired  to  go  on.  The  mode  and 
manner  in  which  a  carriage  is  to  be  received  into  a  flat 
must  be  regulated  by  the  ferryman.  He  may  take  out  the 
horses  and  lift  the  carriage  in,  or  drive  it,  or  cause  it  to 
be  driven  in.  When  the  plaintiff  was  directed  to^roceed, 
this  and  all  other  mattersof  discretion,  which  the  law  gives 
to  the  ferryman,  were  by  him  transferred  to  the  plaintiff*. 
This  view  of  the  subject  is  further  supported  by  the  law, 
declaring  that  ferries  shall  be  kept  by  white  men.  C2  Bre- 
vard^  191«J  The  negro  then  could  not  be  in  law  his  agent. 
But  if  the  case  depended  on  the  determination  of  the  skil- 
fulness  or  unskilfulness  of  the  driver,  I  do  not  think  there 
is  any  evidence  of  a  want  of  skill. 

It  is  said  the  old  man  was  nearly  blind,  yet  it  is  appa- 
rent that  he  saw  well  enough  to  strike  the  objects  which 
were  placed  to  enable  him  to  enter  the  flat  with  the  wheels 
of  the  cart.     So  far  there  was  no  want  of  skill.     Now  I 
am  at  a  loss  to  know  how  it  is  ascertained  that  any  degree 
of  skill  or  physical  power  would  have  kept  the  horses  in 
the  flat.    The  impetus  given  to  the  bodies  of  the  animals, 
by  the  resistance  of  the  wheel  which  was  left  out  of  the 
flat,  may  have  been  greater  than  human  skill  or  power  could 
resist ;  and  is  it  unreasonable  to  suppose  that  as  the  one 
wheel  which  was  properly  supported,  entered  the  flat,  that 
the  other,  if  equally  well  supported,  would  also  have  en- 
tered ?  Does  not  this  enquiry  again  lead  us  back  to  the 
insufficiency  of  the  material  which  was  intended  to  sup- 
port the  wheel,  and  shew  that  from  that  proceeded  the  loss ' 
The  motion  is  granted. 
Justices  Gantt  and  ffug-cr^  concurred* 

Justice  Richardson  dissented. 

Holmes^  for  the  motion. 
Lex)ij^  contra. 
fa, J    See  Cooh  vs.  GourJin,  2  J^ott  &  M*  Cord,  19.    R; 
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ScACE  Brook  Watson  vs.  William  Hill, 

One  tenant  in  common  may  maintain  an  action  to  tr\  titles,  and  can  re 
cover  whatever  proportion  of  land  he  may  show  himsiclf  entitled  to. 

hy  the  act  of  1797»  If  a  person  (tie  intestate,  leaving  neither  wife,  child, 
or  children,  or  lineal  descendant }  but  leaving  a  f&iher  or  mother> 
and  brothers  and  sisters,  or  brother  and  sister,  or  brothers  or  sisters^ 
one  or  more,  the  estate,  real  and  personal,  of  such  intestate,  must  be 
equally  divided  amongst  the  father,  or  if  he  be  dead,  the  mother  and 
such  brothers  and  sisters  as  may  be  living  at  the  time  of  the  death  of 
the  intestate,  so  that  such  father  or  mother,  as  the  case  may  be,  and 
each  brother  and  sister  so  left  living  by  the  intestate,  shall  each  take 
«an  equal  share  of  his  estate,  real  and  personal. 

Maffion  district— ^M arch  Term,  1821.     Tried  before  Aln 

Justice  Johnson. 

X  HIS  was  an  action  of  trespass  to  try  titles,  in  which  the 
jury  found  the  following  special  verdict : 

**  We  find  the  land  in  dispute  was  granted  to  yamcs  JVnU 
son^  who  died  since  the  year  1^98,  without  issue  and  intes- 
tate, seized  and  possessed  in  fee  of  the  said  lands,  leaving 
the  plaiKitiflT)  his  father,  and  brother,  Scace  Brook  Watson^ 
jun.  and  fouf  sisters,  Leonora^  wife  of  yames  Ralls^  Sarah^ 
wife  of  Bryan  RaUsy  Eltzabrth^  wife  of  Darvson  Waters^ 
Polly ^  wife  of  Jesse  Fordy  then  and  still  living.  We  also 
find  the  defendant  guilty  of  the  trespass.  And  if  the  court 
should  be  of  the  opinion,  the  plaintiff  is  entitled  to  recover 
in  this  action,  we  assess  his*  damages  at  five  dollars. — 
But  if  the  Court  should  be  of  opinion  he  is  not  entitled  to 
recover,  we  find  for  the  defendant.*' 

A  modon  was  now  made  for  leave  to  enter  up  judgment 
on  the  above  special  verdict,  for  one  sixth  part  of  the  land. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

One  question  involved  in  this  case  has  been  long  set- 
tled. If  one  joint  tenant  or  tenant  in  common  sue,  he 
shall  be  permitted  to  recover  whatever  portion  of  the  land 
he  may  shew  himself  entitled  to.  f  McFadden  and  uuife  vs. 
Haley^  2  Bay'^s  Rep.  460.  George  Perry  vs,  Thomas 
Mfddleton.  lb.  S3^,J  In  the  first  case  it  is  said,  "there 
is  no  necessity  that  the  verdict  should  agree  precisely  with 
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the  declaration.  All  that  is  necessary  is,  that  the  thing 
for  which  the  verdict  is  given  should  be  comprised  in  and 
form  a  part  of  the  thing  demanded.  The  verdict  may  be 
for  whatever  the  party  can  prove  a  right  to,  and  the  judg- 
ment may  be  so  moulded  on  it  as  to  meet  the  substantial 
justice  of  the  case.^'  And  2  Bukt*  184,  is  referred  to.  In 
the  latter  case  it  is  said  to  have  been*  settled  in  other  ca- 
ses as  well  as  the  case  of  McFadden  vs.  Haley.  Under  the 
construction  of  the  act  of  1791,  the  plaintiff  would  have 
been  entitled  to  the  whole  tract  of  land.  But  the  amenda- 
tory act  of  1797,  f  1  Brev.  Dig.  426.  2  Faust ^  146, J  en- 
acts, that  from  and  after  the  passing  of  the  act,  ^^  in  all 
cases  in  which  any  person  shall  die  intestate,  leaving  nei- 
ther wife,  child,  or  children,  or  lenial  descendant;  but 
leaving  a  father  or  mother,  and  brothers  and  sisters,  or 
brother  and  sister,  or  brothers  or  sisters,  one  or  more,  that 
the  estate 9  real  and  personal,  of  such  intestate,  shall  be 
equally  divided  amongst  the  father,  or  if  he  be  dead,  the 
mother  and  such  brothers  and  sisters  as  may  be  living  at 
the  time  of  the  death  of  the  intestate,  so  that  such  father  or 
mother,  as  the  case  may  be,  and  each  brother  and  sister  so 
left  living  by  the  intestate,  shall  each  take  an  equal  share  of 
his  estate,  real  and  personal  ;'^  by  which,  the  father  is  enti- 
tled to  one  sixth  part  of  the  said  tract  of  land  ;  and  it  is 
therefore  ordered  that  he  have  leave  to  enter  up  judgment 
for  one  sixth  part  of  the  land  described  in  the  declaratioui 
and  the  damages  assessed  by  the  jury. 

Justices  Nott^  Johnson,  Richardson,  Huger  and  Gantt^ 
concurred. 

C.  Mai/rant,  for  the  motion. 
iVztherspoon,  contra. 

Gervaib  Gibbok  et  ux.  vs.  Wm.  Brown  et  al. 

In  cases  of  partition,  costs  are  to  be  paid  by  all  the  parties  concerned. 

Chester  district— Fall  Term,  1820.    Tried  before   My. 

Justice  Johnson, 
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J.  HIS  was  a  case  of  partition  to.  divide  certain  lands 
among  the  respective  persons  entitled  to  shares  therein.-— 
The  applicant,  after  the  distribution,  taxed  costs  as  in  a 
case  of  trespass,  to  tiy  title.  Upon  motion,  the  presiding 
Judge  ordered  the  taxation  to  be  set  aside. 

A  motion  was  now  made  to  set  aside  the  said  order,  on 
the  ground  that  the  applicants  are  entitled  to  costs  as  a 
matter  of  right,  or  under  the  act  of  1799,  or  some  other 
act  of  the  state. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  Court. 

As  at  common  law  costs  are  not  recoverable,  and  when 
given  by  statute  are  usually  regulated  by  the  quantum  of 
damages  recovered,  here,  from  the  nature  of  the  proceed- 
ing, no  damages  are  given,  and  it  would  seem  absurd  to 
say  costs  should  be  allowed  where  there  are  no  damages. 
This  is  clearly  established  in  the  case  of  English  and  Den- 
ton^ (2  Nott  &f  M'Cord^  376,^  decided  at  the  Spring  Sit- 
ting, 1820.  The  act  of  ITQl,  regulates  the  fees  which 
shall  be  received  and  taken  by  certain  officers  who  are  en- 
titled to  fees  for  the  different  services  in  the  respective 
suits  in  this  act  specified  and  contained,  in  lieu  of  all  other 
demands  whatever  for  said  services ;  and  to  attomies  in 
the  Superior  Courts  of  law  for  cases  of  dower  and  parti- 
tion says,  *^  all  fees  from  the  commencement  to  the  end  of 
the  proceedings,  all  services  inclusive,  surveyors  fees  ex* 
tra,^  5."  Which  sum  is  to  be  paid  by  all  concerned;  for 
in  all  cases  of  minority,  an  application  to  the  Court  is  in- 
dispensably  necessary,  and  in  all  others  adviseable^  and  is 
equally  beneficial  to  all. 

By  the  27th  section  of  the  act  of  1791,  fl  Brevard^  348^ 
it  is  directed  ^*  that  at  whatever  stage  any  suit  may  cease  or 
determine,  the  attomies,  clerks  and  sheriffs  shall  have 
their  fees  taxed,  and  on  non-payment  thereof,  executions 
may  be  issued  against  the  party  from  whom  they  are  due^^ 
Now  from  whom  are  these  fees  due  ?  From  all  the  par- 
ties to  the  partition.    The  taxation  then,  if  any  take  place, 
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must  be  against  all  the  parties  to  the  proceeding,  and  not 
against  those  who  are  called  on  taahew  cause  why  the  par- 
tition should  not  uke  place. 

The  motion  is  dismissed. 

Justices  Nottj  Johnson  and  Hugery  concurred. 

Mr.  Justice  Richardson^  dissented. 

Mr.  Justice  Gantt :  I  sm  of  opinion  that  iF  the. sum* 
mens  be  by  consent  of  all  interested,  then  the  £S  are  to  be 
paid  by  the  estate;  otherwise  when  it  becomes  necessary 
by  the  obstinacy  of  any  one  ^gainstwhom  it  issues;  tbeAit 
devolves  on  him. 

David  Taylor  ads,  William  Hawkins. 

Where  the  age  of  the  defendant  had  been  written  in  a  bibl«,  the  Court 
Held,  that  such  xnemorandum  in  the  book  was  not  the  best  evidence 
of  his  age,  but  that  he  might  prove  it  by  a  person  who  swore  from 
mere  recollection  of  the  fact  of  his  birth. 

Newberry — March  Term,  1821.     Motion  for  a  new  trial* 
Tried  before  his  honor  Judge  GantU 

J.  HIS  was  a  suit  by  summary  process  on  an  open  account* 
The  plaintiff  being  a  merchant  proved  the  account  from 
his  books.  The  defendant  pleaded  infancy.  To  support 
this  plea,  the  defendant  introduced  a  witness  who  proved 
bis  infancy,  but  stated  that  he  had  acquired  his  knowledge 
from  a  family  register,  or  a  memorandum  in  a  family  bible. 
The  written  register  not  being  produced,  the  evidence  of 
this  witness  was  rejected. 

The  defendant  offered  to  prove  his  minority  by  a  wit* 
ness  who  could  speak  from  recollection  of  the  defendant's 
age.  But  the  Court  rejected  this  witness  also,  on  the 
ground  that  the  defendant's  minority  could  not  be  estab- 
lished without  producing  the  written  evidence  disclosed 
by  the  first  witness,  ^d  decreed  for  the  plaintiff  the  amount 
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ofhis  account.  The  defendant  moved  the  Constitutioiial 
Coort  for  a  new  trial,  on  the  following  grounds : 

Ist.  The  evidence  of  the  first  witness  proved  the  defen« 
dant's  infancy. 

2d.  The  second  witness  ought  to  have  been  sworn  aii4 
examined,  to  prove  the  defendant's  infancy. 

Mr.  Justice*  Co/coci  delivered  the  opinion  of  the  Court* 

The  evidence  offered  was  competent,  and  should  have 
been  received*  The  private  memorandum  of  an  indivi-^ 
dual  is  of  itself  no  evidence.  When  produced,  it  requires 
to  be  supported  by  an  oath.  It  is  considered  as  aiding  the 
recollection  of  the  witness,  but  not  of  the  foundation  ofhis 
^  knowledge :  Thus  the  clerk  who  is  called  to  prove  a  mer« 
chant^s  sum,  and  introduces  the  book  of  origfmal  entries  to 
refresh  his  memory.  But  he  may  prove  the  delivery  of 
the  goods  without  the  book  ;  and  in  this  case  the  witness 
may  have  proved  the  age  of  the  defendant,  (although  such 
entry  existed)  from  mere  recollection  of  the  fact  of  his 
birth.  In  short  it  is  the  very  best  evidence  which  the  na- 
ture of  the  case  admits.  If  no  other  evidence  could  have 
been  had,  the  memorandum,  upon  proof  of  the  hand  writ- 
ing, may  have  been  admitted.  Even  the  declarations  of  a 
deceased  parent  have  been  admitted  to  prove  the  birth  of 
a  child.     (Phillips,  178-.9J 

The  motion  is  granted. 

Justices  Nottj  J^ichardson,  Johnson  and  Huger^  con- 
curred. 

Bauskett^  for  the  motion. 
Onealsiikd  Johnson,  contra. 


Martha  Sanders  vs.  Randolph  Palmer. 

A  trespass  must  be  proved  as  laid. 

Where  the  declaration  stated,  that  a  trespass  had  been  committed  on  a 
certain  day,  upon  a  Horse  and  Cow,  proof  tJiat  the  trespass  wascora^ 


\ 


i66  Columbia,  1821, 

mitted  on  the  Horse  in  1817,  and  on  the  Cow  in  1830,  will  not  sup* 
port  the  (h.^lanition. 
If  ^be  tr^spa^s  be  of  a  permanent  nature,  in  which  the  injury  is  continu* 
ally  renewed,  the  declaration  should  state  it  with  a  coniinuando, 

Spartanburgh  district — Spring  Term,  1821.     Tried  be* 

fore  Mr,  Justice  Huger^ 

XhIS  was  an  action  of  trespass  for  an  injury  to  a  horse.      "^ 
and  two  cows.     There  was  but  one  count  in  the  declara- 
tion,  alleging  the  trespass  to  have  been  committed  on  the 
same  day  on  the  horse  and  cows. 

The  plaintiff  proved  the  trespass  on  the  horse  in  181 T, 
and  offered  to  prove  the  trespass  on  the  cows  in  1820. 

The  defendant  objected  to  the  testimony,  insisting  that 
the  plaintiff  ought  to  elect  a  trespass. 

The  Judge  overruled  the  objection,  and  charged  the 
jury  that  they  were  authorized  to  find  for  both  trespasses. 

A  verdict  was  given  for  the  plaintiff  for  ope  hundred 
dollars. 

And  a  motion  was  now  made  for  a  new  trial,  because 
the  plaintiff  could  notjrecover  for  two  distinct  trespasses, 
three  years  remote  from  each  other,  under  a  declaration  con- 
taining a  single  count,  and  alleging  the  trespasses  on  a  8in« 
gle  day. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  Court. 

No  rule  in  pleading  is  better  established,  than  that  the 
probata  and  alkgata  must  correspond.  Now  the  charge 
here  was,  that  on  a  given  day  a  trespass  was  committed  on 
a  horse  and  two  cows,  and  the  proof  was,  that  on  the  day 
mentioned  in  the  declaration,  a  trespass  was  committed  on  ] 

the  horse  alone.  The  reason  of  the  rule  is  obvious.  If  \ 
one  thing  could  be  charged  and  another  proved,  how  could  j 
a  defendant  come  prepared  with  testimony?  In  the  case  | 

before  us  what  was  there  to  induce  the  defendant,  when 
called  upon  to  answer  for  a  trespass  alleged  to  have  been  \ 

committed  in   181 7,  to  know  that  he  was  to  be  prepared  to  j 

answer  for  another  committed  in  1820?  Would  the  cxhi-  I 


' 
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bkion  of  One  charge  be  sufficient  to  require  him  to  answer 
for  the  transgression  of  a  whole  life  ?  Surely  not. 

It  is  a  rule  that  if  the  trespasses  are  of  a  permanent  na- 
ture, in  which  the  injury  is  continually  renewed,  the  de- 
daration  should  state  it  with  a  continuando.  But  where 
the  injuries  and  acts  terminate  in  themselves,  and  being 
once  done,  cannot  be  done  again,  there  can  be  no  continu- 
ando.  As  killing  a  number  of  horses,  each  of  which  is  a 
separate  act,  these  are  to  be  declared  on  as  done  diversis 
^ebus  et  vkibus^  between  such  and  such  a  time,  f  1  Espi^ 
nasse  N.  P.  Gould  Eilu  part  11,  395, J  And  in  2  Chitiy^ 
367,  note  (sj  it  is  said,'  **  But  if  only  one  day  be  menti- 
oned, the  plaintiff  will  not  be  permitted  to  give  evidence 
of  more  than  one  act  of  trespass ;  and  ior  this  refers  to  the 
highest  authorities.  The  evidence  therefore  ought  to  have 
been  rejected,  and  the  motion  is  granted. 

Justices  Nott^  Johnson^  Richardson  and  Gantt^  concur- 
red* 

dPDiiffie^  for  the  motion. 
Gist^  contra. 


YfUm  A.  CoLCLouGH  et.  al.  vs.  Charles  Richardson 

et.  al. 

Tbe  funeral  rules  of  surveying  are,  (1)  that  natural  boundaries  should 
gorem,  (2)  artificial  marks,  (3)  course  and  distance.  Generally 
speaking,  the  first  ought  to  control,  because  the  most  permanent  «nd 
certain ;  but  a  correct  location  consists  in  the  application  of  any  one, 
or  all  of  these  rules  to  the  particular  case ;  and  when  they  lead  to 

I  contrary  resoltsy  that  must  be  adopted  which  is  most  consistent  with 

I  the  intention  apparent  on  the  face  of  the  grant. 

1^  And  course  and  distance,  though  the  feeblest  and  most  liable  to  err, 
win  control  natural  marks  or  boundaries,  where  it  is  apparent  on  the 
face  of  the  grant  that  they  were  inserted  by  mistake,  or  laid  down 
vithout  regard  to  rule,  or  where  they  do  not  in  fact  exist,  or  are 
ibund  at  such  a  distance  from  the  other  marks  of  location,  as  to  ren- 
der it  unreasonable  to  presume  them.  And  there  is  a  distinction,  it 
'  seems,  when  a  water-course  is  called  for  as  a  boundary,  and  when  it  is 
TCpreaented  «i  running  through  the  tract. 
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JL  HIS  was  an  action  of  trespass  to  try  titles  to  land.  The 
parties  clainied  under  diflerent  grants,  from  which  their 
titles  were  admitted  to  have  been  derived  ;  so  that  the  on* 
ly  qaeslion  was  the  location  of  the  plaintiff's  grant* 

The  plat  annexed  to^this  grant  represented  a  square 
tract  containing  200  acres  ;  and  it  appeared  on  the  face  of 
it,  that  it  had  only  been  run  and  marked  from  the  point  A. 
to  B.  C.  and  D.  (see  diagram.)  The  rest  evidently 
had  never  been  run  or  marked.  And  locating  it  accord- 
ing to  course  and  distance,  from  these  points,  the  lines  B. 
C.  E*  and  F.  were  given,  and  found  to  contain  255  acres  j 
and  if  located  on  this  principle,  thie  plaintiff  was  not  enti- 
tled to  recover,  the  trespass  being  at  H.  But  a  small  creek 
called  Half  way-swamp,  was  represented  in  the  original 
plat,  as  passing  in,  near  the  comer  F.  and  running  along 
just  within  the  line,  and  out  near  the  corner  E.  represen- 
ted by  the  dotted  line ;  and  upon  the  resurvey,  the  creek 
was  found  to  run  from  G.  to  E.aud  passing  through  the 
comers  as  here  represented. 

Pi  bo 
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The  plaintiff  insisted  that  the  line  B«  F.  should  be  ex« 
tended  to  G.  and  close  from  thence  to  £•  by  the  creek,  to 
preserve  the  creek  a3*a  natural  mark  called  for  in  the  ori- 
ginal, and  if  closed  in  this  way,  the  defendant  was  a  tres- 
passer, and  the  plaintiff  was  entided  to  recover. 

The  jury  found  a  verdict  for  the  defendant,  locating  the 
plaintiff's  grant  by  the  lines  B«  C.  £•  and  F. ;  and  a  mo- 
tion was  now  made  for  a  new  trial. 

Mr.  Justice  jfohnson  delivered  the  opinion  of  the  court. 
The  grounds  which  have  been  taken  in  support  of  the 
present  motion,  consist  rather  of  a  course  of  reasoning  on 
the  general  principles  of  location,  and  do  not  state  any  dis- 
tinct proposition  which  the  Court  are  called  upon  to  de- 
cide out  of  the  general  principles.  It  will  be  sufficient  there- 
fore, on  the  present  occasion,  to  apply  the  general  rules  to 
this  case,  and  to  enquire  whether  they  are  at  variance  with 
the  finding  of  the  jury. 
The  general  rules  are : 

1st.  That  natural  boundaries^  2d.  Artificial  marks^  and 
3d.  Course  and  distance,  should  govern  the  location. 
Generally  speaking  the  first  ought  to  control  every  other, 
because  it  is  the  most  permanent  and  certain ;  but  I  ap- 
prehend that  a  correct  location  consists  in  the  application  of 
anyone  or  all  of  these  rules  to  the  particular  case ;  and  when 
they  lead  to  contrary  results,  that  must  be  adopted  which 
is  most  consistent  with  the  intention  apparent  on  the  face 
of  the  grant.  Thus  course  and  distance,  the  feeblest  and 
most  liable  to  error,  will  Control  natural  marks  or  bounda- 
ries,  where  it  is  apparent  on  the  face  of  the  grant  that  they 
are  inserted  by  mistake,  or  laid  down  without  regard  to 
rule ;  as  in  die  case  of  Bradford  vs.  Pitts^  f^  Constitu- 
tional £gp»  115 J;  or  where  they  ^o  not  in  fact  exist,  or 
are  found  at  ^uch  a  distance  from  the  other  marks  of  loca- 
tion as  to  render  it  unreasonable  to  presume  them ;  and  so 
of  a  variety  of  other  cases,  which  may  be  imagined,  and 
are  found  to  exist. 

A  distinction  I  think  too  exists  where  a  water-course 
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is  called  for  as  a  boundary,  and  where  it  is  represented  a$' 
running  through  the  tract,  as  in  diis  case.  In  the  fiVst  case 
experience  shews  that  they  are  laid  down  with  more  attei\- 
tioQ  to  rule,  and  in  the  latter  case  very  many  are  found  to 
be  laid  down  by  mere  conjecture ;  as  was  the  ease  in  Brad" 
ford  vs.  Pitts.  An^  that  such  was  the  case  in  the  present 
instance,  is  apparent  from  the  following  cpnsiderations : 

1st.  The  plaintiff's  plat  represents  the  tract  as  a  square, 
and  locating  it  in  the  manner  now  contended  for,  you  get 
the  figure  represented  by  lines  B.  C.  £•  G.  extending 
the  line  B.  F«  to  double  its  distance^ 

2d.  The  grant  calls  only  for  two  hundred  acres^  and  lo- 
cating it  in  the  square  B.  C  E.  F.  there  are  255  acres. 

3d.  The  lines  never  were  run,  except  from  the  point  A. 
to  B.  C.  and  D.  So  that  it  is  apparent  that  the  creek  wa» 
laid  down  by  conjecture*    The  surveyor  never  saw  it.— 
Upon  what  principle  then  is  it  contended  that  the  line  Bv 
F.  should  be  extended  to  G  ?     To  preserve  the  creek  as  a 
i)atural  mark,  is  the  reply ;  and  the  same  reason  would  jus- 
tify extending  It  to  the  distance  of  five,  ten,  or  an  hundred 
miles  ;  and  if  marks  or  boundaries,  evidendy  conjectural^ 
are  invariably  to  be  made  the  basis  of  location,  as  the 
strongest  evidence,  a  confusion,  the  consequences  of  which 
cannot  be  foreseen,  would  be  the  result.     I  do  not  wish  to 
be  understood  to  say,  that  they  ought  to  be  disregarded ; 
so  far  from  it,  I  think  they  ought  to  be  preserved,  and  to 
control  all  others,  when  it  is  even  probable  they  were  re* 
garded  in  the  location.     But  I  cannot  consent  that  they 
should  govern,  when  it  is  evident  they  have  been  laid  down 
by  mere  conjecture,  and  without  regard  to  principle  or 
rule^ 

I  am  therefore  of  opinion  that  the  present  odotioa  caxiDOt 
prevail. 

Justices  Cokockj  Gantt  and  Huger^  concaired« 

Miller^  for  the  motion. 
W.  F»  De  Saussure,  contra. 
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Surviving  Ex'rs  of  Makn  vs.  AdrnVs.  of  Jas.  Tayloe. 

Interest  can  not  be  recovered  upon  a  Scire  Facia*, 

X  HE  plaintiff  had  original^  brought  an  action  of  debt  on 
a  penal  bond,  conditioned  for  the  payment  of  money,  in 
which  he  recovered ;  and  in  May,  1608,  entered  up  his 
judgment  for  the  penalty.  At  ^hich  tiitie  the  principal 
and  interest  was  equal  to,  if  it  did  not  exi  ee*^!,  the  penalty. 
The  judgment  being  unsatisfied,  the  plaintiff  sued  out  a 
scire  facias^  zxi6,  in  1817,  judgment  went  thereon  against 
the  defendant  by  default ;  and  upon  a  reference  to  the 
cleric,  he  assessed  damages  for  the  plaintiff  to  the  amount 
of  the  interest,  which  had  accrued  subsequent  to  the  rien- 
dition  of  the  judgment  in  1808*  The  amount  of  the  first 
judgment,  (the  penalty  of  the  bond,)  and  all  the  costs,  had 
been  paid* 

A  motion  was  made  in  the  Court  below  for  an  order, 
that  satisfaction  should  be  entered  on  the  judgment  on  the 
scire  facias.  The  motion  was  granted ;  and  the  plaintiff 
flow  moved  to  set  aside  that  order,  on  the  ground,  that  he 
was  entitled  to  the  damages,  assessed  by  the  clerk,  as  iiji- 
terest, 

.Mr.  Justice  Johnson  delivered  the  opinion  of  the  court* 
The  act  of  1815,  under  whtch  the  clerk  supposed  him- 
self authorized  to  assess  damages  in  this  case,  was  not,  I 
apprehend,  intended  to  give  interest  when  it  was  ex- 
cluded by  the  forms  of  proceeding.  If  for  instance,  a 
plaintiff,  in  declaring  on  a  single  bill,  lay  his  damages  at 
one  shilling,  a  jury  would  not  be  at  liberty  to  give  him 
more ;  on  the  general  principle  that  the  plaintiff  cannot  re- 
cover more  than  is  laid  in  his  declaration,  whatever  the  in- 
terest  might  have  amounted  to.  On  this  subject  the  act 
contemplatedno  change,  it  was  only  intended  to  authorize 
and  point  out  the  mode  by  which  a  plaintiff  mi g^t  recover 
interest,  which  accrued  after  judgment,  and  before  satisfac- 
tion, in  Ihgse  .cases,  where  the  original  cause  of  action  Itorc 
interest. 
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That  interest  cannot  be  recovered  in  proceedings  by 
scire  facias  must  be  apparent  to  every  one  who  will  turn 
their  attention  to  their  form  and  character ;  and  the  au- 
thorities on  this  point  are  very  satisfactory.  (^  Vide  3  Btir^ 
rows^  1789,  Knox  vs.  Costello.  2  Lord  Raymond^  1532, 
Henriques  vs.  The  Dutch  West'India  Company.  Strange^ 
809.J 

The  motion  is  therefore  refused. 

Justices  Cokocij  Gantty  Richardson  and  Huger^  con- 
curred. 

Gregg^  for  the  motion. 
Stark^-  contra. 


Hartwell  Macon  vs.  Israel  G.  Mathib. 

Where  a  Judgfe  has  granted  an  order  to  docket  a  causei  that  order  caa 
only  be  set  aside  by  the  Constitutional  Court 

Tried  at  Sumter,  March  Term,  1821. 

A  MOTION  was  made  before  Judge  Johnson^  at  the 
last  term  for  Sumpter  district,  to  strike  this  case  from  the 
writ  of  enquiry  docket,  oti  the  ground  that  the  declaration 
was  not  filed  on  or  before  the  first  day  of  the  second  term, 
after  the  return  of  the  writ,  as  required  by  the  rule  of 
Court. 

In  shewing  cause  against  this  motion,  the  plaintiff  pro* 
duced  the  following  order,  which  had  been  obtained  at 
Chambers,  immediately  after  the  adjournment  of  the  court 
on  the  last  day  of  the  preceding  term,  viz.  *^  HartweU 
Macon  vs.  Israel  G.  Mathis,  On.  motion  of  A.  SiUimany 
ordered,  that  this  case  be  docketed  on  the  writ  of  Enqui- 
ry docket,  October  14,  1820." 

**  (Signed,)  C.  J.  COLCOCK.'* 

In  reply  to  this*  it  was  objected  that  this  order  was  ex 
parte^  and  without  notice  to  the  defendant.  But  Judge 
Colcock  reported,  that  he  had  granted  the  same  motion  in 
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open  Court,  before  the  adjournment,  in  the  presence  of 
the  defendant,  who  was  also  the  clerk  of  the  Court,  and 
ordered  it  to  be  entered  on  the  journals.  That  after  the 
Court  adjourned,  it  was  represented  to  him  that  the  defen- 
dant had  neglected  to  enter  the  order,  and  refused  to  put 
the  case  on  the  docket,  and  he  then  gave  the  order  above 
stated. 

Judge  Johnson  refused  to  grant  the  present  motion,  and 
the  case  came  before  this  Court,  on  a  motion  to  reverse 
that  decision,  on  the  grounds  taken  in  the  Court  below. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

Whether  the  order  in  this  case  be  regarded  as  hiaving 
been  granted  at  Chambers  or  in  open  Court,  is  wholly  im- 
materiaL  .  In  either  view  the  Circuit  Court  had  no  power 
to  rescind  it ;  one  Judge  has  not  the  power  of  rescinding 
the  decisions  of  another.  But  it  cannot  be  otherwise  re- 
garded than  an  orden  made  in  open  Court ;  and  the  sub- 
sequent written  order  was  only,  an  additional  sanction  to 
what  had  been  previousl}'  done,  intended  to  leave  the  de- 
fendant no  excuse  for  disobeying  it;  and  if  the  defendant 
was  aggrieved  by  it,  his  remedy  was  an  appeal  to  this  court. 

It  is  with  di£Sculty  I  can  persuade  myself  to  think  seri« 
ously  of  the  present  motion.  To  say  the  least  of  it,  a  more 
groundless  one  has  never  found  its  way  into  this  Court; 
and  the  counsel  would,  I  think,  deserve  censure,  but  for 
the  well  known  fact  that  the  defendant  was  himself  long, 
(perhaps  twenty  years)  a  practitioner,  well  skilled  in  the 
technical  rules  of  practice,  and  astute  in  their  application. 
His  pretence  that  he  had  no  notice  of  the  motion  is  without 
foundation,  and  his  conduct  as  clerk,  in  refusing  to  enter 
the  order  on  the  journals,  and  to  docket  the  cause  conform- 
ably  thereto,  is  highly  reprehensible. 

Justices  Nottj  Colcock^  Richardson^  Huger  and  Gantf^ 
concurred. 

S»  D.  Miller^  for  the  motion. 

IV.  F.  De  Saussicre  EsP  Holmes,  contra. 
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William  Taylor  vs.  Nathaniel  DRAKs^^and  Ma&t, 

bis  wife. 

The  summary  process  jurisdiction  of  this  Court  is  not  concurrent  with' 
tbe  jurisdiction  of  the  Court  of  Equity.  It  only  furnishes  a  difierent 
method  of  trying  cases  within  the  jurisdiction  of  the  Court  before 
pttch  proceedings  were  established. 

Tried  at  Sumter,  March,  1821. 

JtjLrS.  Drake,  the  wife,  had  a  separate  estate,  and  this 
was  a  summarv  process  to  charge  that  estate,  which  was 
ID  the  hands  of  the  husband,  as  trustee  to  the  wife,  with  an 
account  for  goods  sold  to  the  wife  for  her  own  use,  and 
for  the  benefit  of  the  separate  estate. 

The  pleadings  presented  to  the  Court  below,  the  ques- 
tion, whether  the  Court  had  or  had  not  jurisdiction  of  the 

case? 

The  Court  decided  that  it  had  not,  and  a  motion  was 

now  made  to  reverse  that  decision* 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

A  trustee  is  not  chargeable  on  account  of  the  trust  es- 
tate, beyond  the  funds  in  his  hands  ;  and  to  ascertain  this, 
a  discovery  and  an  account  would  be  necessary  in  almost 
every  possible  case  ;  and  there  is  no  doubt  that  these  ca- 
9es  are  included  in-  the  general  jurisdiction  of  the  Courts 
of  Equity* 

It  ts  contended  for  the  plaintiff,  that  the  act  of  1769,' 
giving  to  the  Court  of  Common  Pleas  summary  jurisdic- 
tion of  cases  under  jf  20,  gives  a  concurrent  jurisdiction 
with  the  Courts  of  Equity,  in  all  cases  under  that  amount. 
The  act,  after  speaking  of  the  general  jurisdiction  of  the 
Courts  of  Common  Pleas,  provides,  that  "  It  shall  and 
may  be  lawful  for  the  Judges  in  the  said  Courts,  or  any  of 
them,  to  determine  without  a  jury,  in  a  summary  way,  on 
petition,  all  causes  cognizable  in  the  said  Courts^  for  any 
^um  not  exceeding  ^20  sterling,  except  when  the  title  of 
lands  may  come  in  question  :  In  which  suit,  the  plaintiff 
and  defendant  shall  have  the  benefit  of  all  matters,  in  the 
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udme  manner  as  if  the  suit  were  commenced  in  the  ordinary 
forms  of  common  laxv  or  equity^  and  the  said  judges  arc 
hereby  required  so  to  do,  and  to  give  judgment  and  award 
executioti,  together  w  ith  costs,  against  the  body  or  goods  of 
tlie  party  againsft  whom  the  same  shall  pass/'  (1  Brevard^ 
221.  Pubiic  Latvs^  270.  J  The  latter  member  of  this 
clause,  it  is  said,  confers  a  concurrent  jurisdiction.  I  ap* 
prehend,  however,  that  it  refers  only  to  the  mode  of  pro- 
ceeding, and  never  was  intended  to  confer  a  new  jurisdic^^ 
tion  on  the  Courts  of  Common  Pleas.  And  if  we  recur  to 
the  first  member  of  the  section,  this  view  becomes  irresis- 
table.  They  are  to  hear,  in  a  summar}'  way,  upon  peti- 
tion, ^*  all  causes  cognizable  in  the  said  Courts,^*  when  the 
sum  does  not  exceed  ^20.  It  is  impossible  to  put  any 
other  construction  on  these  words,  than  that  they  had  re* 
lation  to  cases  of  which  the  Court  then  had  jurisdiction, 
adopting  however  a  new  mode  of  proceeding,  correspond- 
ing with  the  proceedings  in  equity  or  at  law,  as  the  particu- 
lar circumstances  of  the  case  may  require. 

Independent  of  this  view  of  the  subject,  to  take  cogni- 
2ance  of  this  case,  would  be  an  assumption  of  an  impor- 
tant branch  of  the  jurisdiction  of  the.  Courts  of  Equity,  on 
a  forced  construction  of  the  act,  calculated  still  more  to 
confuse  and  confound  the  jurisdiction  of  the  two  Courts, 
which  it  is  desirable  to  keep  as  distinct  as  possible,  and  to 
lead  to  Consequences  which  are  not  easily  foreseen,  and 
would,  probably,  in  a  little  time,  convert  a  Judge  of  the 
Common  Pleas  into  a  commissioner,  master,  and  chan- 
cellor. 

The  motion  is  refused. 

Justices  Nottj  Cokock^  Richardson^  Huger  and  Gantt. 
concurred. 

Saynesworth^  for  the  motion  n 
Mtller^  contra^ 


i76  Columbia,  1831, 

The  State  vs.  James  S.  Guignard,  Clerk  of  Rich'- 

land  Court. 

A  Fi.  ]Pa.  and  Ca.  Sa.  can  both  be  taken  out  at  the  same  time  and  in  the 
same  case ;  but  only  one  can  be  executed. 

J.  HIS  was  a  rule  against  the  clerk  to  shew  cause  why  he 
should  not  be  attached,  for  refusing  to  sign  and  seal  both 
a  Ca.  Sa,  and  a  FK  Fa.  which  had  been  presented  to  him 
for  that  purpose,  in  the  case  of  ffaire  vs.  Rarford. 

The  defendant  shewed  for  cause,  that  these  two  execu- 
tions could  not  legally  exist  at  the  same  time,  in  the  same 
case,  and  that  the  defendant  was  bound  to  make  his  elec- 
tion. 

The  case  was  tried  before  Mr.  Justice  Canity  Spring 
Term,  }821,  for  Richland  district,  who  directed  the  rule 
to  be  made  absolute. 

The  present  was  a  motion  to  reverse  that  decision,  upon 
the  ground  that  a  Fi.  Fa.  and  Ca.  Sa.  cannot  legally  exist 
at  the  same  time  in  the  same  case. 


Mr.  Justice  Gantt  delivered  the  opinion  of  the  court* 

The  law   is  very  clear  that  a  plaintiff  may  for  bis  own 
security,  take  out  two  writs,  but  he  can  execute  but  one. 
It  is  thus  settled  In  the  case  of  Stamper  vs.  Ifiuhon,  8  Ma-       : 
dern^  303.     The  same  principle  is  recognized  in  the  case      J 
of  Toung  vs.  Taylor  and  Barron^  2  Bifiney,  230,  whete      \ 
It  is  said,  a  plaintiff  may  take  but  one  execution  against  the 
body  of  a  defendant,  and  another  against  his  goods,  at  the      'j 
same  time,  but  both  cannot  be  served* 

The  Court  are  of  opinion  that  the  circuit  decision  was 
<^orrecti  and  that  the  motion  made  to  reverse  the  same 
should  be  refused. 

Justices  Colcock^  Nott,  yolmson^  Hugtr  and  Richardson^ 
concurred* 

Greggy  for  the  motion. 
£fvy,  contra. 
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State  vs.  Patterson. 

IT  is  at  tbe  discretion  of  the  Court  to  continue  a  case  on  the  part  ol 
'he  SUte.    See  the  State  Vs.  Fitch,  2  JVo«  ^  M'Cord,  558. 


Adam  Dingle  v8.  Bc/bert  Bowmak. 

t7nder  the  act  of  1731,  upon  prdof  of  the  loss  of  th^  original  deed,  a 
certified  copy  from  the  registers  office,  proved  and  recorded,  is  good 
evidence.  fa.J 

JL  HIS  was  an  action  of  trespass  to  tr}'  titles  to  land.  In 
tracing  the  plaintiff's  title  from  the  original  grantee,  he  of- 
(etcd  in  evidence,  after  proving  vcr}^  satisfactorily  Ae  loss 
and  destruction  of  the  original,  the  copy  of  a  deed  from 
Vanderhorst  and  Waring  to  John  Miller^  certified  by  the 
clerk  of  the  court,  who  is  also  register  of  mesne  convey- 
ances, as  a  true  copy  from  the  records  in  his  office. 

The  admission  of  this  copy  in  evidence,  was  resisted  on 
the  part  of  the  defendant,  on  the  common  law  rule,  that 
the  witnesses  to  the  original  ought  to  have  been  pro<^uced 
sod  examined ;  as  they  might  possibly  be  able  to  state  the 
circumstances  attending  the  execution. 

The  court  so  decided ;  and  the  plaintiff  suffered  a  Qon- 
suit,  with  leave  to  move  this  cou^  to  set  it  aside; 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  case  was  tried  by  myself ;  and  upon  a  review  of 
the  case,  I  am  satisfied  thatakhougb  the  copy  wa$  notad- 
snissible  by  the  rules  of  the  conimon  law,  it  was  under  the 
act  of  1731,  (Pub.  Laws  133, J  whicjb  was  not  brought  to 
view  on  the  circuit.  That  act  expressly  provides  that, 
*^  the  records  of  all  grants  and  deeds  duly  proved  before 
a  justice  of  the  peace  in  the  usual  method,  and  recorded, 
or  to  be  recorded  in  the  registers  office  of  this  province ; 
and  also  the  attested  copies  thereof  shall  be  deemed  to  be 
aa  good  evidence  in  law,  and  of  the  same  force  and  effect: 

2c; 
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as  the  original  would  have  been  if  produced,  in  all  the 
courts  of  law  and  equity.'' 

tt  seems  to  have  been  decided,  however,  that  to  admit 
this  secondary  evidence,  proof  of  the  loss  of  the  original 
was  necessary*  ft  Bay^  375,  493.J 

In  this  case  the  proof  on  this  subject  was  plenary  5 
the  motion  is  therefore  granted. 

Justices  iVbrt,  Colcock^  Gantt  and  Huger^  concurred. 

Miller^  for  the  motion. 
Levy,  contra. 

fa.  J  The  same  point  was  decided  duHng  this  term*  in  th^  case  dt 
TurmpHedrs.  Bmakint*  B- 


State  vs.  Mary  Puller. 

■ 

By  the  7th  section  of  the  second  article  of  our  Constitutioni  the  Govern 
nor  has  the  power  to  grant  reprieves  and  pardonsi  after  conviction, 
except  in  cases  of  impeachx^ent,  in  tuck  manner,  on  such  term,  and 
under  kucH  mtrietionk,  as  he  ahidl  think  proper. 

And  where  the  Govetnor  pardoned  a  feme  eeven  opbn  condition  that 
she  should  leave  the  state  in  two  weeks,  who  neglected  to  go,  the 
Court  will  consider  such  pardon  as  void^  after  the  two  weeks^  and  up- 
on motion  of  the  solicitor  will  pass  sentence  upon  her. 

I^aurens  district — Spring  Term,  1821.    Tried  before  Mr. 

Justice  ZTi/^^r. 

X  HE  defendant  had  been  convicted  of  a  misdemeanor, 
for  trading  with  a  slave,  and  had  been  afterwards  pardon- 
ed by  the  governor,  upon  the  cotidition  of  leaving  this 
state  in  the  course  of  t^o  weeks.  But  not  having  compli- 
ed with  the  condition  required,  by  actually  leaving  the 
sstate,  the  solicitor  moved  that  the  sentence  of  the  law 
should.be  passed  upon  the  said  Mary  Fuller, 

To  this  motion  she  pleaded  in  bar,  the  conditional  par- 
don before  noticed  ;  and  the  presiding  Judge  entertaining 
some  doubt,  whether  the  pardon,  though  conditional,  ws(s 
nota  good  plea  in  bar,  refused  to  pass  fhe  sentence ;  where- 
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upon  the  solicitor  now  moved  to  reverse  the  decision,  in 
order  that  the  sentence  might  be  passed,  upon  the  ground, 
that  as  the  condition  had  not  bpen  complied  with,  the  parr 
don  was  void. 

Mr.  Justice  Richardson  delivered  the  opinion  of  thp 
Court. 

The  prerogative  of  pardon  is  given  by  the  second  article, 
section  7th,  of  the  Constitution,  in  these  words,  to-wit :-« 
"  He  (the  governor,)  shall  have  power  to  grant  reprieves 
and  pardons,  after  conviction,  (except  in  cases  of  impeach'- 
ment,)  in  such  manner  and  on  such  terms,  and  under  such 
restrictions  as  he  shall  think  proper.''  It  is  difficult  to  cour 
cerve  terms  more  comprehensive  than  these.  The  whole 
power  of  pardoning,  ^  after  conviction,"  is  given  with  but 
one  specific  exception ;  and  the  right  of  making  any  re- 
striction is  equally  unlin^ited ;  for  the  wotds,  ^*  as  he  shall 
think  proper,"  impose  literally  no  qualification  of  the  go- 
vernor's power  in  this  respect. 

.  But  it  is  unnecessary  to  decide  whether  the  governor 
might  reqmre,  by  way  of  restriction,  an  impossible  act.^— - 
Though  even  in  support  of  such  a  construction  of  the  cda* 
sdtution,  there  would  be  great  reason  in  saying,  that 
whatever  might  be  the  mockery,  yet  there  cannot  be  a 
more  peremptory  denial  of  the  thing  required,  than  to 
grant  it  upon  an  impossible  condition.  Suppose  the  go- 
vernor were  to  pardon  a  felon,  upon  the  condition  of  hi^ 
procuring  some  one  to  be  hanged  in  his  stead,  would  It 
not  be  like  permitting  a  traveller  to  pbide  in  your  house, 
provided  he  will  enter  by  the  key-hole  \  Both  would  be 
considered  as  synonimous  with  denial.  In  such  a  case, 
the  pardon  could  e^ist  but  by  reason  of  the  performance 
of  the  condition  ;  for  the  pardon  does  not  go  before,  but 
must  follow  after  the  act  required.  But  this  view  not  be- 
ing indispensable  to  the  decision,  no  positive  opinion  is  gi* 
ven  upon  if. 

To  myself,  the  most  satisfactory  construction  of  this 
constitutional  artijclc  is,  that  the  condition  to  he  rcq^red 
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by  the  governor,  should  b«  considered  as  the  substituticHi 
of  one  punishment  voluntarily  to  be  inflicted  by  the 
convict  in  lieu  of  the  sentence  which  had  been,  or  is  to  be, 
ordered  by  the  court ;  and  the  character  of  the  substitute 
should  be,  that  in  itself,  it  is  capable,  physically,  of  being 
performed  ;  and  be  one,  not  prohibited  by  the  laws  of  the 
land.  If  this  be  the  just  construction,  it  is  to  be  observed 
that  the  object  is  to  punish  for  a  crime  committed.  The  law 
does  not  regard  the  breach  of  contract  which  may  possibly 
follow  from  the  punishment,  nor  the  possible  inconvenience 
resulting  to  individuals.  As  a  general  rule,  for  instance, 
a  citizen  can  not  be  deprived  of  his  child  or  his  sUve;  yet 
either  of  these  may  be  confined,  exiled,  or  even  killed  by 
way  of  punishment,  in  derogation  of  the  rights  of  the  pa<p 
rient  or  master.  It  wa^  suggested  that  the  defendant  be- 
ing a  married  woman,  cannot  leave  the  state  without  the 
permission  of  her  husband;  and  therefore  the  condition 
might  require  the  performance  of  an  unlawful  act — ^the  se- 
paration of  husband  and  wife.  But  the  condition  is  not 
impossible  or  unlawful  in  itself ;  for  a  married  woman  may 
physically  and  legacy  leave  the  state.  When  a  feme  co- 
vert is  sentenced  to  pay  money,  or  to  go  to  gaol,  the  same 
objection  might  be  made  i  for  by  the  doctrine  of  the  do- 
mestic relations  of  husband  and  wife^  she  can  do  neither,, 
without  his  consent. 

A  convict  having  entered  into  a  civil  contract,  or  being 
in  a  private  economical  relation  which  may  render  it  in- 
'  convenient  to  others,  or  difficult  for  himself  to  comply  with 
a  condition,  does  not  render  it  either  impossible  or  void. 
The  proper  character  of  the  condition,  which  is  no  more 
than  the  substitution  of  one  punishment  for  another,  is, 
that  thb  condition  required,  should  be  both  inconvenient 
and  difficult  to  be  performed.  Suppose  a  minor  under  the 
restriction  of  parents,  an  apprentice  under  the  control  of 
his  master,  or  a  slave  under  that  of  his  owner,  suppose 
either  of  tliese  were  pardoned,  upon  the  like  condition  of 
leaving  the  state,  it  could  only  follow,  that  if  unwilling, 
or  restrained  from  leaving  the  state,  the  condition  prece- 
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dent  and  necessary  to  the  operation  of  the  pardon,  being 
iinperfQrmed,  the  pardon  could  not  enure  to  his  benefit. — 
In  the  case  before  us,  the  fulfilment  of  the  condition  which 
Was  in  itself,  capable  of  being  performed,  and  not  forbid- 
den by  the  law,  was  prerequisite  to  the  pardon,  and  that 
condition  having  never  been  performed,  the  pardon  is 
merely  nominaL 

The  motion  is  therefore  granted. 

Justices  Gantt^  Johnson^  Nott^  Cokock  and  Hugevy  zovlt 
curred. 

Dctoia^  solicitor,  for  the  motion^ 
Onealy  contra. 


'i-r>:i 


William  Love  vs,  James  M.  Lowry. 

A  gioler  may  maintain  a  special  action  on  the  case  for  his  fees« 
Where  a  remedy  under  a  statute  is  given,  it  must  be  strictly  pursued, 
aod  it  roust  appear  on  the  face  of  the  proceedings,  that  the  plaintiff's- 
case  is  such  as  to  authorize  hioi  to  recover  under  the  act.  fa.  J 
To  recover  against  a  plaintiff  for  boarding  an  insolvent  debtor,  the  gaol- 
er nmst  allege  and  prove  that  the  prisoner  was  wholly  insolvent  and 
DO  assignment  made,  or  else  that  the  assets  in  the  hands  of  the  as- 
sif^ee  were  insuflicient.  Such  an  allegation  not  having  been  ma'de„ 
the  court  gave  the  plaintiff  leave  to  amend. 

Sumter,  April  Term,  1821. 

Samuel  Boatner  had  been  arrested  on  a  Ca.  Sa.  at 
the  suit  of  the  present  defendant*  and  this  was  a  summa- 
ry process  to  recover  the  Gaoler^s  fees  during  his  confine* 
ment.  The  plaintiff  was  the  Gaoler,  and  the  process  con- 
tained two  counts. 

The  1st  set  forth  that  the  dc:fendant  was  indebted  to  the 
plaintiff  243  44,  ^^  For  the  board  of  one  Samuel  Boatner^ 
an  insolvent  debtor,  arrested  at  the  suit  of  the  said  yames 
J\L  JLoxvry^  and  con^ned  in  the  gaol  of  Kershaw  district, 
and  was  unable  to  pay  the  fees  thereof,  by  reason  whereof 
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the  said  James  becaipe  liable  to  pay  your  petitioner  thO: 
said  sum  of  84f3  44»  according  to  the  act  of  ass<:mbly  in 
such  case  made  and  provided.'* 

The  2d  was  a  general  count  formoney  paid,  Jaid  out 
and  expended,  for  the  board  of  the  said  Samuel  Boatner^ 
at  the  special  instance  and  request  pf  the  plaintiff,  accom- 
panied  by  a  bill  of  particulars. 

The  defendant  demurred  to  the  process  generally ;  and 
on  the  argument  of  the  demurrer,  his  counsel  insisted  on 
the  following  grounds : 

Ist.  That  the  plaintiff  had  not  alleged  in  his  process,  that 
th^  debtor  bad  refused  to  pay  the  fees. 

$d»  That  he  had  not  alleged  that  assignees  were  not  ap- 
pointed or  that  no  assets  were  assigned. 

3d.  That  the  action  lay  in  the  name  of  the  sheriff  and 
not  the  gaoler. 

The  Court  overruled  the  demurrer,  and  ^aye  jvtdgment 
for  the  plaintiff;  and  a  motion  was  now  made  to  reverse 
that  decisiqn  on  the  grounds  taken  below* 

JVIr.  Justice  y^A/z^on  delivered  the  opiniop  of  the  Coi^rt. 

The  act  of  the  18th  December,  1817,  provides,  that  in 
.  case  of  the  inability  or  refusal  of  any  person  confined  on 
Biesne  or  final  process  to.  pay  the  fees,  ^then  the  assignee 
or  assignees  of  such  debtor  shall  be  chargeable  therewith^ 
to  be  paid  in  the  first  place  out  of  the  effects,  in  their  hands ; 
and  if  the  assignee  or  assignees  of  such  debtor  shall  not 
have  in  their  bands  as  much  as  may  be  sufficient  to  pa^^ 
the  fees  aforssaid^  then  the  person,,  at  whose  suit  the  said 
debtor  may  have  been  taken  or. .arrested,  shall  be  liable 
dierefor;  and  it  shall  and  may  be  lawful  for  the  person  to 
wham  such  fees  are  due  and  payable^  to  sue  for  and  reco- 
ver the  same  in  a  special  action  on  the  casCm, 

The  first  ques^iojp  which  presents  itself,  (although  not  the 
first  in  the  order  in  which  they  are  set  down)  is,  whether  the 
plaintiff,  who  was  the  gaoler,  and  not,  the  sheriff,  can  main- 
tain an  action  in  his  own  name  for  the  fe^s  under  this  act  I 
1  think  he  may,  although  he  is  in  contemplation  of  law  the 
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bfficer  of  the  sheriff,  and  in  many  respects  identified  with 
him ;  yet  in  this  instance  he  may  have  an  independent  ex* 
istence,  if  in  truth  and  in  fact,  by  the  terms  of  his  engage- 
ment with  the  sheriff,  he  is  entitled  to  the  fees;  and  in  the 
absence  of  proof,  I  think  it  a  fair  inference  that  he  i^,  as  it 
Is  the  general  usage  to  allow  it,  and  the  action  is  given  to 
the  person  to  whom,  in  the  language  of  the  act,  the  fees 
are  due  and  payable. 

The  other  questions  made  in  the  case  may  be  consider* 
ed  in  a  general  view.  The  rule  is,  that  when  a  remedy  is 
given  by  statute,  it  must  be  strictly  pursued;  and  it  must 
^ppeilr  Oti  the  face  of  the  proceedings,  that  the  plaintiff  *s 
cade  is  such  as  to  authorize  him  to  recover  under  the  act. 
The  first  step  required  by  the  act,  to  enable  the  plaintiff  to 
recover,  is  to  shew  that  the  debtor  is  unable^  or  has  refus- 
ed to  pay  the  debt.  This  circumstance  is,  I  think,  well  al- 
leged in  this  process.  The  terms  inability  or  refusal^  are 
disjoined,  and  alleging  the  one,  supercedes  the  other. 

In  the  second  place,  the  assignee  is  chargeable  before 
the  plaintiff,  if  he  have  effects  in  his  hands,  and  it  is  only  in 
default  of  this  fund  that  the  plaintiff  is  ultimately  charge- 
able ;  and  according  to  the  rule  laid  down,  it  ought  to  have 
appeared  on  the  record,  or  some  form  or  other,  either  that 
the  debtor  was  wholly  insolvent,  and  no  assignment  made, 
or  that  the  assets  in  the  hands  of  the  assignee  were  insuffi- 
eient.  In  the  process  in  this  case,  there  is  no  allegation 
of  these  circumstances,  or  any  other  from  which  they  can 
be  fairly  infered.  The  Court  arc  therefore  of  opinion  that 
the  present  motion  must  prevail. 

The  general  count  for  money  paid,  laid  out,  and  expen- 
ded, is  liable  to  the  same  objection.  The  bill  of  particu* 
lars  is  for  gaoler^s  fees,  and  the  circumstances  necessary  to 
enable  him  to  recover  in  the  first  is  necessary  in  this  case. 
The  act  requires  moreover,  that  it  should  be-  a  special  ac-* 
tion  on  the  case. 

The  Court  are  however  of  opinion,  under  all  the  cir- 
ciumstances,  and  regarding  the  discretion  of  the  Court  in 
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matters  of  practice,  i)articularly  in  this  jurisdiction,  arc  dt 
opinion  that  the  plaintiff  have  leave  to  amend  his  process* 

The  motion  is  granted* 

Justices  Nott^  Colcock^  Richardson^  Huger  and  Gantt^ 
concurred. 

Huntington^  for  the  motion. 
Carter^  contra. 

Ca»J  Vide,  ante,  Lnoden  va,  Mout,  120.    R. 


The  CoMMISSIONEllS  of  THETREAS^tJRY  VS»  TtfE  SECU- 
RITIES or  John  N.  Neuby,  Sheriff  of  Abbeville  Dis- 
trict* 

Before  the  secuTilies  of  the  fheriflf  can  be  sued  on  tbeir  bond,  a  *  mi0c 
btma  roust  b&ve  been  returned  on  somtjl.fa.  against  tbe  sheriff. 

If  the  sheriff  have  been  sued  first,  and  nulla  bona  returned,  then  no  im- 
parlance will  be  allowed  bis  securities  in  the  particular  case  in  which 
such  return  may  hare  been  made. 

Tried  before  Mr.  Justice  Huger ^  March  Term,  1821. 

jL  HIS  was  an  action  brought  upon  the  sheriff's  bond, 
against  his  securities.  In  some  other  case  a  judgment 
had  been  obtained  against  the  sheriff,  execution  issued^ 
and  returned,  nulla  bona. 

Upon  this  statement,  the  defendant  claimed  the  right  of 
imparlance,  which  was  refused  by  the  court,  in  virtue  of 
the  act  of  1795.  ^2  Faust  10.  J  The  act  enacts  that,  *'  it 
shall  not  be  lawful  for  any  person,  &c.  to  commence  any 
action  against  the  security,  &c.  until  a  return  of  nulla  bona 
shall  have  been  made  on  some  Execution  to  be  issued  a- 
•gainst  the  sheriff,  &c.  Provided  further^  That  if  the  said 
sheriff  should  have  been  first  sued  after  a  return  of  nulla 
bona,  the  security^  j&c.  shall  not  be  entitled  to  an  impar- 
lance." 

Mr.  Justice  Richardson  delivered  the  opinioii  of  the 
Court. 
The  construction  of  the  act,  though  not  obvious  at  first 
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^gfht,  is  piaih,  upon  inspection.  The  first  provision  is  that 
before  the  security  shall  be  sued,  in  any  case^  the  princi- 
pal shall,  in  some  case^  have  been  pursued  to  insolvejicy, 
(the  insolvency  to  be  evidenced  by  a  return  oi  nulla  bonaS) 
The  second  is,  if  the  principal  shall  have  been  pursued 
to  insolvency  in  a  given  case,  then  the  security,  if  sued,  in 
that  particular  cas^,  shall  liot  be  entitled  to  an  imparlance. 
And  the  reason  arising  out  of  the  state  of  facts  comports 
TVith  the  literal  distinctidn  between  the  two  provisions.-— 
The  former  is  to  prevent  a  security  from  being  harrassed, 
ivhile  his  principal  may  be  solvent^  and  may  himself  dis- 
charge the  claim.  The  latter  is  to  save  the  creditor  from 
tlnnecessary  delays,  if  he  should  sue  the  sectirities  after  his 
tlaim  has  been  made  unquestionable  and  precise^  by  actual 
r^covety  had  agaiiist  the  principal;  and  after  the  principal 
has  been  moreover  pursued  to  insolvency. 
The  niotion  is  therefore  granfedJ  "* 

Justices  Ganttj  Johnson^  Nott  and  Colcock^  concurred. 

McDuffie^  for  the  motion. 
McCravtn^  contra. 


Jacob  Lorick  ads.  Levi  Richaudsok* 

MThere  sn  attaching  creditor  gave  a  bond  to  the  garnishee  to  indemnify 
him,  for  the  deliveijr  up  of  property  belonging  to  the  absent  debtor^ 
and  the  garnishee  sued  on  the  bond,  to  which  the  defendant  pleaded 
performance,  the  court  Held^  that  a  replication  assigning  for  breach 
that  another  attaching  creditor  had  recovered  against  theplaintiflTa 
certain  sum  due  by  the  absent  debtor,  was  a  departure  and  no  breach 
of  the  bond ;  and  a  demurrer  to  it  on  that  ground  was  supported 

Newberry — Fall  Term,  1820.    Tried  before  Mr*  Justice 

Gantt. 

\  X  HIS  was  an  action  of  debt,  on  a  bond  given  by  the  de- 

fendant, an  attaching  creditor,  to  the  plaintiff's  garnishee^ 
to  indemnify  him  against  any  claims  which  might  be  made 
by  the  absent  debtor,  upon  him  for  a  note  of  hand  belong- 
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iBg  to  the  dd>tor,  which  be  the  plaintiff  gave  up  to  die  dc-* 
fendaot 

The  defendant  pleaded  perfonnance. 

The  plaintiff  replied,  and  assigned  for  breach  that  ana-* 
ther  attaching  creditor  had  recovered  against  him  a  certain 
sum  due  by  the  absent  debtor. 

To  this  replics^tion,  the  defendant  demurred ;  because 
the  breach  assigned  was  no  breach  of  the  condition  of  the 
bond,  and  because  the  replication  was  no  answer  to  tho 

plea. 

Th^  Judge  overruled  the  demurrer ;  and  from  that  de« 
cision  the  defetidant  appealed,  and  moved  to  reverse  it : 

Isu  Because  the  breach  assigned  was  no  breach  of  the 
condition  of  the  bond* 

%A,  Qecause  the  replication  was  no  answer  to  the  plesi*^ 

Mn  Justice  Richardson  delivered  the  opinion  of  the 
tourt.  ^  ,.  ^. 

^^^JBf^U^^^  submitted  is,  was  the  replication  a 
^eponure  fromtib  Aunt  ? 

/  I)$pan^e«is^  ii^f  en  a  replication  contains  subsequent 
matter  \irhich  dtfcs'  not  fortify  the  matter  in  the  declara- 
tion    (Co.  Zk.,30i,  b.  1  Chitty^  618.^ 

The  count  is  upon  a  bond  to  hold  the  plaintiff  harmless 
against  the  claims  of  a  named  person ;  and  the  replication 
is,  that  a  different  pefson  recovered  against  the  plaintiff. 
This  replication,  if  true,  is  yet  no  breach  of  the  bond,  and 
does  not  maintain  the  first  allegation,  that  the  defendant 
was  to  indemnify  the  plaintiff  against  the  claims  of  a  spe* 
cified  person.  The  departure,  therefore,  is  plain,  and  die 
motion  granted. 

Justices  Nott^  Johnson^  Colcock  and  Euger^  concurred, 

O^Necd^  for  the  motion* 
Bamketty  contra. 
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}AM2fi  McDAiffitL  et.  Hi.  oihg.  Thomas  Richards. 


Vhere  the  wife  was  an  alieii,  bat  had  giTen  notice  and  taken  the  oath 
of  her  intention  to  become  a  dd^en,  but  died  before  she  became  da* 
]y  nafundized,  the  couit  Beld,  that  ^er  hitaband  eould  not  iftberit 
hmd  throuf^h  her. 

The  records  of  admiaaion  to  naturalization^  not  mentioninf^  that  ths 
person  had  three  years  previously  declared  his  intention  of  becoming 
a  citizen,  is  not  sufficient ;  because  the  court  will  presume  that  the 
court  which  admitted  the  a]ien»  nmst  have  received  evidence  of  tha^ 
lact  px  the  time»  and  adimtted  the  party  at  the  bw  directs. 

Pendletoti,  October  Term^  1820«     Motion  for  a  hew  trial, 
or  nofi-ftuit.    Tried  before  Mr.  Justice  Nott. 
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HIS  was  s|Q  action  of  trespass  to  try  titles  to  a  tract  of 
land,  and  the  principal  f^und  of  contest  arose  upon  the 
naturalization  of  Eleanor^  the  wife  of  the  defendant,  and  in 
whose  right  he  claimed^  The  court  held,  that  she  was 
not  legally  naturalized*  The  defendant  then  insisted,  un^ 
der  the  act  of  Congress  of  180^,  that  he  wag^  entitled  to 
hold,  notwithstanding  Ekanor  inighy^0P*^^^J^n(||ed 
her  naturalizatiot),  she  having  die< 
the  first  condition  of  the  act,  and  pi 
second*  On  this  point,  the  court  cl 
the  defendant,  and  a  verdict  was  rem 

The  defendant  ipoved  the  Const 
new  trial,  on  the  following  grounds : 

1st.  Because  Ekanor^  xh$i  wife^  of  defendanf^  was  ddjr 
naturalized. 

2ndly.  Because,  by  the  act  of  (Congress  of  1802,  the  de* 
fendant  was  entided  to  hold,  even  though  Ekanor  had  not 
perfected  her  naturalization. 

He  also  moved  for  a  new  trial  or  non-suit,  on  th^  ground^ 
that  having  proved  there  was  another  person,  Adam  Rich* 
arda,  who  was  nearer  of  kin  to  Mr.  Richards^  the  intes- 
tate, (under  whom  both  parties  claimed,)  than  the  plain- 
tiflT;  and  having  shewn  that  he  was  naturalized,  he  was 
entitled  in  preference  to  the  plaintiff^, 
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Mr.  Justice  Richardson  delivered  the  opinion  of  j^lie 
court. 

That  the  wife  of  the  defendant  was  not  naturalized,  has 
been  before  decided  in  this  case.  Upon  a  former  appeal, 
f  2  Nott  £sP  HP  Cord,  Z5U) 

The  first  ground,  therefore,  need  not  be  considered* 

In  order  to  understand  the  second  ground,  it  is  necessa- 
ry to  call  to  mind,  that  although  ^leanor^  the  wife  of  the 
defendant,  had  never  .been  duly  naturalized,  yet  she  had, 
in  pursuance  of  ()xe  act  of  pongress  of  1802,  given  notice 
of  her  intention  to  become  a  citi;(en,  and  had  ^^  complied 
with  the  first  condition  specified  in  the  first  section'^  qf 
that  act,  as'  intrbductive  to  her  becoming  a  citizen ;  and 
that  her  husband,  the  defendant,  had  been  naturiilized  be'> 
fore. 

It  is  also  necessary  to  notice,  that  by  the  apt  of  Con- 
gress of  1804,  (1  Brevard^  if,  IngefsoPs  Digest^  23yJ  it 
is  enacted  that  when  an  alien  who  shall  have  compli- 
ed with  the  first  section  of  the  act  of  1803,  shall  die,  be- 
fore he  is  actually  naturalized,  his  widow  and  children 
shall  be  considered  aA  citizens,'  and  shall  be  entitled  to  all 
rights,  Sec.  as  such,  updn  taking  the  oaths  prescribed, 
&c*  Under  this  provision  of  the  act  of  1804^  it  was  ar- 
gued, that  Eleanor^  having  giveh  notice,  and  taking  the 
preliminary  oath,  her  husband,  if  an  alien,  would  have  ac- 
quired the  right  of  becoming  a  citizen  without  giving  no- 
tice or  taking  the  same  preliminary  oath  ;  that  is  to  say^ 
that  the  words,  ^^  widow  and  children  of  such  idien,*' 
n^ay,  in  such  case,  mean  husband  and  children.  But  sup- 
pose, for  a  moment,  such  were  the  true  construction  of  the 
act  of  1804,  which  is  not  t!he  opinion  of  the  court ;  yet  it 
does  not  follow  that  a  husband,  haying  so  become  natural- 
ized, by  virtue  of  the  okth  of  his  wife^  can  inherit  through 
^ch  a  wife,  seeing  that  she  remained  still  an  alien  to  the 
pioment  of  her  dea^.  The  husband  would  be  still  no 
more  than  a  citizen,  attempting  to  claim  a  freehold  through 
an  alien  wife,  and  still,  the  freehold  having  ne^'er  been  in 
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the  wife,  because  she  was  always  an  alien»  he  caoDot  cl^m 
it  through  her. 

The  diird  ground  arises  out  of  the  fact,  that  it  appeared 

that  a  certain  Adam  Richards  is  nearer  of  kin  to  Mn 

Richards,  deceased,  (the  ackhowledged  freeholder,)  then 
the  plaintiff :  So  that  if  Adam  Richards  is  a  naturaliz- 
ed citizen,  then  the  freehold  being  in  him,  the  plaintiff 
ought  not  to  have  recovered. 

Whether  Adam  Richards  is  a  naturalized  citizen,  re- 
mains then  to  be  considered.  The  record  of  the  supposed 
naturalization  of  Adam  Richards^  is  as  follows,  to-wit : 

SOUTH-CAROLINA,  1 

Pendleton  disMcU        ) 

To  the  nonorable  Associate  Judges  of  the  said  State : 

The  humble  petition  of  Adam  Richards^  a  native  of  the 

county  of  Antrim,  in  the   kingdom  of  Ireland,  arrived  in 

the  city  of  Charleston,  on  or  about  the  3l8t  day  of  May, 

1803.     That  your  petitioner  is  attached  to  the  principles 

of  jhe  Constitution  of  the  United  States  of  Afneripa,  and 

IS  desirous  of  becoming  a  citizen  thereof,  your  petitioner 

therefore  prays  your  honors  to  admit  him  to  the  rights  of 

citizenship,  and^  as  in  duty  bound,  will  ever  pray. 

ADAM  RICHARDSjjun, 
Be  it  so, 

E.H.Bay, 

October  26, 1810. 
We  do  hereby  certify  that  we  have  known  Adam  Rich- 
ards since  the  year  1806 ;  that  he  has  resided  within  the 
jurisdiction  of  this  state  since  that  time.  That  he  is  of  a 
good  moral  character,  attached  to  the  principles  of  the  con- 
stitution of  the  United  States  of  America,  and  well  dis- 
posed to  the  good  order  and  happiness  of  the  same. 

B.  IV.  Finley, 
James  Wood, 
Samuel  Cherry ^ 
John  Hall, 
David  Sloan^ 
Robert  Brackenridgi^ 
Pendleton,  October,  18J0* 
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I  certify  that  I  have  known  the  petitioner  for  six  yei 
And  concur  in  the  above  certificate. 

George  Bowtt, 

State  ofSouth^CaroHna^-^Pendkton  district. 

Adam  Richards^  being  duly  sworn  in  open  court,  makti 
orath  that  he  has  resided  in  this  state  since  the  year  1803, 
and  that  he  will  support  the  constitution  of  the  U.  StateS| 
and  this  State,  and  that  he  doth  absolutely  and  entirely  re- 
nounce  and  abjure  all  allegiance  and  fidelity  to  every  fo- 
reign prince,  potentate,  state,  or  sovereignty  whate  ver«  and 
particularly  the  king  of  Great-Britain  and  Ireland,  under 
whose  allegiance  he  was  born, 

Adam  Richards. 

Sworn  to,  and  subscribed  in  ppen 
court,  October  26,  1810. 

yghn  T.  Lewis^  c.  c. 

The  State  of  South^Carolina — Pendleton  ^strict, 

tn  the  Court  of  General  Sessions,  October  ^6,  1810. 

Adam  Richards^  a  native  of  the  county  of  Antrino,  in  the 
Jcingdom  of  Ireland,-  presented  by  ^petition,  praying  to  be 
admitted  to  the  rights  of  citizenship  in  the  U.  States  of 
America,  under  the  acts  of  Congress,  in  such  case  made 
and  provided ;  and  it  appearing  to  the  court  that  heisprO' 
perly  admissible  thereto  under  the  acts  aforesaid,  it  is  or< 
dered,  that  the  oaths  prescribed  by  the  said  ^cts  be 
nistef ed  to  the  petitioner,  which  was  done,  and  the  saim 
subscribed  in  open  court*     And  the  said  Adam  Michardf^ 
is  therefore  declared  to  be  duly  admitted  to  the  rights 
privileges  aforesaid,  agreeable  to  the  prayer  of  his  petitioiii 

It  was  argued  that  it  does  not  appear  from  these  pro* 
ceedings,  that  Adam  Richards  ever  complied  with  the 
first  section  of  the  act  of  1802,  in  declaring  it  was  his  in- 
tention to  become  a  citizen.  But  it  does  not  follow  that 
such  declaration  was  not  dulv  made.  The  act  does  not  re* 
quire  that  such  declaration  must  be  recorded  in  the  court  1 
'vhcre  the  alien  shall  have  been  finally  naturalized,    Ifi  i 
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fycty  ^^  ^^^  <>f  1^^  ^0^^  n<>^  expressly  require  such  de* 
chrdtion  to  be  recorded  any  where. 

Again,  it  was  argued  that  it  did  not  appear  that  Adcwi 
Bkhard9  had  made  a  report  and  registry  of  his  name^ 
'  birth-place,  age,  nation,  &c.  before  th^  clerk  of  some  court 
of  record,  as  is  expressly  required  by  the  act  of  1802, 
(luzwa  £7.  A  voL  6,  74. J  But  here  it  is  to  be  observ* 
ed  that  such  registry,  (which  the  clerk  is  expressly  order- 
ed to  record,)  need  not  be  made  in  the  court  which  finally 
admits  the  alien  to  become  a  citizen.  Though  it  is  ex<* 
pressly  ordered  that  a  certificate  of  such  registry  shall  be 
exhibited  to  such  court  as  evidence^  (says  the  act)  of  the 
arrival  of  the  alien  in  the  United  States. 

Now,-  the  certificate  of  naturalization  before  noticed, 
)md  now  to  be  expounded,  informs  us  that  it  appeared  to 
the  court  that  the  said  Adam  Richards  was  duly  admissi- 
ble to  the  rights  of  citizenship,  that  the  oaths  prescribed 
were  administered,  and  the  said  Richards  actually  admit- 
ted to  the  rights  and  privileges  of  citizenship* 
]  The  words,  **  that  it  appeared  that  the  said  Adam  Rkh- 
I  arda  was  duly  admissible  to  the  rights  of  citizenship,'' 
,    pre-suppose  that  the  court  was  satisfied  : 

1st.  Tliat  the  said  Adam  Richards  had,  at  least  three 
years  before,  taken  the  preliminary  oath  required  by  the  act 
oflSOSl. 

3ndly.  That  he  had  resided  five  years  in  the  U.  States, 
and  one  in  this  state. 

ddly.  That  he  was  of  good  moral  character,,  attached  to 
die  Coastiiation  of  the  United  States,  and  well  disposed 
tathe  good  order  and  happiness  of  the  same.  All  which 
are  required  by  the  first  section  of  the  act  of  1802. 

The  same  words  pre^suppose  that  the  said  Adam  Rich* 
otds  exhibited  to  the  court  a  registry  of  his  name,  to  be 
made  by  some  derk  of  a  court  of  record,  as  evidence  of 
the  time  of  the  arrival  of  such  alien  in  the  United  States, 
vhich  is  required  by  the  second  section  of  the  act  of  1802. . 

Supposing  integrity  and  intelligence  in  the  court  ad« 
^ittbg  the  alien,  we  must  conclude  that  satisfactory  proofs 
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of  these  facts,  and  the  qualiBcation  6t  the  optJlicaKt,  wkll^ 
duly  exhibited  to  the  court ;  and  supposing  these,  the  cod- 
clusion  that  the  oaths  of  naturalization  were  duly  adminis- 
tered, and  the  said  Adam  Richards  duly  admitted  to  th^ 
rights  of  citizenship,  is  irresistible. 

A  new  trial  is  therefore  ordered  upon  the  third  ground 
taken  in  th^  brief. 

Justices  Johnson  and  Hug6r^  concurred. 

Justice  Colcock  dissented. 

Justice  Gantt :  I  concur  in  this  opinion,  because  I 
think  the  ground  of  decision  substantially  the  same  as  in  a 
former  case  tried  before  me,  wherein  I  thought  Eleanor 
was  proved  to  have  been  naturalized^ 

9 

Bowie  &?  M^Diiffiei  for  the  motiot). 
Davis  &f  Harrison^  contra. 


Levi  Richardson  vs.  Jacob  Pr£snall. 

The  drawer  of  a  note  is  not  bound  to  refund  to  the  endorser  any  costv 
which  hei  may  be  subjf^cted  to  in  consequence  of  his  endorsements 
vhen  he  paid  off  tlie  note  as  soon  as  it  became  due. 


T 


HIS  was  a  summary  process  to  recover  certain  costs, 
which  the  plaintifFhad  been  subjected  to  under  the  follow- 
ing circumstances : 

The  defendant  had  given  his  note  to  the  plaintiff,  who 
endorsed  it  to  one  Bowers^  before  it  became  due,  telling 
him  at  the  time  to  push  the  note  when  it  became  due 
against  the  drawer,  or  he,  Richardstm^  would  not  be  re-* 
sponsible  as  endorser. 
Boxvers  called  on  the  drawer  to  ascertain  whether  punctual- 
ity in  payment  might  be  expected  when  the  note  became  due. 
The  drawer,  Presnall^  said  he  could -not  tell  whether  he 
should  be  able  to  pay  it  or  not,  and  to  stop  Richardson^  iSht 
could.  Richardson^  the  endorser^  had  «old  his  land,  and 
had  informed  Bowers^  the  endorsee,  that  he  was  going 
away. 
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B^wors^  QD  receiviDg  the  answer  he  did  from  the  draw- 
er of  the  note,  obtained  a  ne  exeat  against  Richardson^  to 
fwvtut  his  leaving  the  state ;  and  for  the  costs  which  he 
was  put  to  on  account  of  this  |>roceeding,  the  present  suit 
was  brought  against  the  defendant,  although  the  ngte  had 
been  punctually  paid  off  by  him  when  it  became  due. 

The  case  was  tried  before  Mr.  Justice  Gantt^  Spring 
'Term  of  1821,  for  Newberry  district,  who,  thinking  that 
the  defendant  was  not  bound  to  refund  those  cpsts  under 
existing  circumstances,  non-suited  the  plaintiff. 

This  was  therefore  a  motion  to  set  aside  the  non^suit,. 
and  for  a  new  trial : 

1st.  Beeause  the  defendant,  as  maker  of  the  note,  was 
liable  to  the  plaintiff  for  all  costs  which  he  sustained  in 
consequence  of  having  endorsed  the  note. 

2nd.  Because,  under  the  particular  circumstances  of 
this  case,  the  plaintiff  was  entitled  to  a  decree. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

The  drawer  of  the  note  was  certainly  not  bound  to  re-* 
fund  to  the  endorser  the  costs  which  he  was  subjected  to 
pay  as  a  consequence  of  his  endorsement.  It  was  a  trans- 
action of  his  own  Which  the  defendant  could  not  hinder.*- 
As  drawer  of  the  note,  the  defendant  was  bound  to  pay 
the  amount  to  the  legal  owner  of  it  when  it  became  due, 
and  this  was  the  only  responsibility  which  could  attach 
where  no  default  in  payment  was  made. 

The  endorser  who  was  as  a  new  drawer  to  the  endorsee 
was  equally  bound  by  law  to  pay,  on  the  default  of  the 
drawer ;  and  as  he  had  informed  the  endorsee  of  his  in- 
tention to  go  away,  that  circumstance  occasioned  the  steps 
which  the  endorsee  pursued  against  him.  He  cannot  sad- 
dle the  drawer  with  these  costs.  It  would  be  equally 
'against  justice,  as  it  certainly  is  against  law,  to  at- 
tempt it. 

The  courtare  unanimous  in  their  opinion  that  the  deci- 
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sicm  below  wa^  cotrect,  and  that  the  present  motion  ahduld 
faiL 

Justices  Colcock^  yohnsen^  Richardson  and  Huger^  con- 
curred. 

^^n/«ie//,  for  the  motiod. 
O^Neal^  contrsu 


William  Scott  va*  Samuel  Wilson* 

By  the  act  of  1796»  regulating  sheriff  aalei,  and  generally  cdlled,  th^ 
ten  per  cent,  Uw^  if  the  plaintiflT  dettie  arid  direct  the  sherifTby  a  no- 
Hce  in  toriHngi  in  time  to  enable  him  to  insert  it  in  one  of  his  advert 
tiaements^  the  purchaser  of  property,  immediately  after  it  is  knocked 
off,  may  be  required  to  pa/  ten  per  cent,  on  the  purchase.  And  if  he 
fail  or  neglect  to  make  such  payment,  the  sheriff  is  bound  to  set  the, 
same  property  up  for  sale  upon  the  spot ;  aJnd  upon  the  resale,  the 
sheriff  is  forbidden  to  receive  the  bid  of  the  former  purchaser. 

When  the  plaintiff  demands  and  receives  the  ten  per  cent,  the  aheriff 
cannot  immediately  resell,  but  when  he  does  not,  ihe  property  Any 
be  re-sold,  even  On  the  same  day^  ad  injiiiitum,  if  the  terms  be  not 
cbmplied  with. 

Whether  the  ten  per  cent  is  to  be  received  or  not,  is  entirely  at  the 
deare  and  direction  of  ^he  pkdntif?  When  it  is'  hot  required,  th^ 
law  stands  as  before  the  act. 

Richland,  March  Term,  18^1. 

X  HIS  was  a  rule  against  Eli  Kemterly^Esq.  late  sheriff 
of  Richland  district,  to  shew  cause  why  he  should  not  be 
attached,  for  not  collecting  the  amount  of  TLJi.fa.  lodged 
in  his  office  in  this  case* 

He  shewed  for  cause  that  he  had  levied  on  the  defendant's 
propert}%  and  advertised  the  same  for  sale,  with  notice  that 
ten  per  cent,  would  be  demanded  of  the  purchaser,  if  the 
terms  of  sale  were  not  complied  with  j  that  the  property^ 
was  bid  off,  and  the  purchaser  paid  the  ten  per  cent,  but 
refused  further  to  comply  with  the  terms.  He  admitted  - 
that  although  he  was  required  by  the  plaintiff  to  resell  the 
property,  and  that  although  Qotice  had  been  given  to  re*^ 
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^U,  if  the  terms  were  not  complied  with,  he  did  refuse  to 
resell  on  that  day  and  the  day  after* 

The  presiding  Judge,  after  hearing  the  case,  discharged 
the  rule ;  and  a  motion  was  now  made  to  reverse  that  de* 
cision,  on  the  ground  that  it  was  the  duty  of  the  sheriff  to 
resell  immediately,  if  the  terms,  of  the  sale  were  not  com** 
plied  with. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  Court* 
The  acts  of  the  legislature,  regulating  sheriifs  sales  of 
property  taken  in  execution,  are  themselves  involved  ill 
some  obscurity ;  and  the  contrariety  of  usage  under  them 
in  different  parts  of  the  state,  has  been  productive  of  still 
greater  confusioQ ;  and  in  some  of  the  districts  the  lodg* 
ment  of  an  execution  in  the  sheriff's  office,  is  in  practice, 
but  the  incipient  stage  of  the  troubles  which  attend  a  law^ 
suit.  For  the  plaintiff*  to  dance  attendance  on  the  sheriff 
from  sale  day  to  sale  day,  and  from  time  to  time,  and  ob* 
taining  rule  after  rule  against  him,  is  seen  atmost  every 
day ;  and  in  the  event  of  his  ultimately  obtaining  an  at- 
tachment against  him  for  neglect  of  duty,  it  is  not  unusual 
to  see  it  placed  in  the  hands  of  a  Coroner,  who  is  perhaps 
his  deputy  or  gaoler.  And  one  case  has  occurred,  within 
my  own  knowledge,  where  an  attachment  was  granted 
against  the  coroner  for  not  doing  his  duty,  on  an  execution 
against  the  sheriff*,  and  another  against  the  sheriff*  for  not 
attaching  the  coroner.  In  this  situation,  they  bid  defiance, 
to  law,  as  there  was  no  one  to  execute  its  process;  and  this 
farce  was  played  off*  for  several  years  to  the  great  preju- 
dice of  hottest  creditors.  To  reduce  order  out  of  this 
state  of  things,  is  a  matter  of  some  difficulty  ;  and  I  fear- 
the  court  want  the  power,  in  some  respects,  to  do  so ;  but 
it  is  of  the  utmost  importance  that  the  court  should  prompt* 
ly  settle,  as  far  as  they  can,  all  the  questions  which  arise 
out  of  it. 

The  act  most  directly  applicable  to  the  question  arising 
out  of  this  case,  is  that  of  1796,  entitled,  **  An  act,  to  pre« 
vent  debtors  from  purchasing,  repeatedly,  their  own  pror 
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perty  at  sheriiFs^s  sales ;  and  for  the  better  regalation  of 
sheriffs  and  other  sales  at  auction.'*^    The  substantial  pro- 

_____  t 

visions  of  it  are,  that  every  purchaser  at  sheriff's  sales, 
shall,  if  the  plaintiff  desire  and  direct  the  ^ame^  (of  which 
the  plaintiff  must  give  the  sheriff  nofic^  in  writing-in  time 
to  enable  him  to  insert  such  notice  in  one  of  his  advertise- 
ments,) immediately  after  any  article  of  property  is  knock- 
ed off  to  him,  pay  into  the  hands  of  the  sheriff,  a  sum  which 
shall  be  equal  at  least  to  ten  per  cent,  upon  the  amount  of 
Iiis  purchase ;  and  if  he  should  £ail  or  neglect  to  make 
such  payment,  the  sheriff  shall  immediately  set  up  the  same 
property  for  sale  upon  the  spot ;  and  upon  the  resale,  the 
sheriff  is  forbidden  to  receive  the  bid  of  the  first  purcha- 
ser. And  "  if  any  purchaser,  after  paying  the  per  ccn- 
tage  aforesaid,  shall  fail  or  neglect  to  comply  with  the 
terms  of  the  sale,  all  the  money  so  paid  shall  be  forfeited 
to  the  plaintiff  in  the  execution,  under  which  such  sale  was 
Vtade,^'  which  is  to  be  applied  first  to  the  payment  of  the 
costs,  and  the  surplus,  if  any,  to  the  debt,  f  2  Brevard^ 
218,  219.  J 

On  the  construction  of  this  act,  it  is  contended  that  tlie 
immediate  payment  of  the  ten  per  cent,  required  by  the 
act,  was  intended  as  a  security  in  the  first  instance,  that 
the  purchaser  would  comply  with  the  terms  of  the  sale ;  and 
secondly,  that  it  should  operate  as  a  penalty  upon  him  in 
the  event  of  his  refusing  to  do  so ;  and  raises  a  stfong  pre- 
sumptioti  that  it  was  not  contemplated  by  the  act  to  require 
him  to  pay  the  whole  purchase  money  immediately  on  de- 
mand, and  gave  to  the  purchaser  further  time  to  compl}* 
with  the  terms.  There  are,  however,  strong  reasons  oppo- 
sed to  this  construction. '  I  cannot  believe,  nor  can  I  col- 
lect it  from  the  act,  that  the  legislature  ever  intended  to 
protract  the  payment  of  judgments  by  payments  in  install 
ments  of  ten  per  cent,  from  sale  day  to  sale  day.  The  oc- 
casion which  gave  rise  to  it  is  expressed  in  the  title  of  the 
act,  and  is  familiar  to  all  my  t)retliren ;  and  the  very  mis- 
chief which  it  was  intended  to  prevent,  will  be  legalized 
by  this  construction.    The  provision,  that  the  first  purcha 
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ser^s  bid  shall  not  be  again  received,  imposes  no  restraint. 
If  the  defendant  can  muster  ten  friends  on  those  occasions, 
which  he  may  always  do  with  ten  per  cent,  in  his  pockety 
be  gains  time  and  looses  nothing.  By  the  very  tern\s  of 
the  act,  it  is  to  be  applied,  first  to  the  payment  of  the  costs, 
and  then  the  debt*  The  act,  as  I  have  before  remarked^ 
does  not  postpone  the  time  at  which  the  property  is  to  be 
resold  ;  and  I  think  we  ought  not  to  do  so  by  construe- 
tioD.  In  this  respect  therefore,  the  law  ought  to  stand  pre- 
cisely as  it  was  before.  Here  I  am  met  with  the  act  usu- 
aUy  called  the  vendue  act.  This  act  provides  that  ^^  every 
person  who  shall  purchase  any  lands,  slaves,  houses,  hor- 
ses, cattle,  ships,  boats  or  other  vessels,  goods,  wares  and 
merchandize,  at  any  puUic  sale  in  this  state,  and  which 
purchase  shall  be  entered  on  the  books  of  the  vendue-mas- 
ter,  so  selling  such  property,  such  person  refusing  to  com- 
ply with  the  condition  of  the  said  sale,  within  seven  days 
thereafter^  shall  be  liable  to  all  losses  thereon  to  the  origi- 
nal o^vner."  And  for  the  more  s]^edy  ascertaining  said 
losses,  the  vendue-masters  are  authorized  to  resell,  after 
giving  seven  days  notice.  I'liii  act,  it  is  contended,  al- 
lows the  purchaser  seven  days  at  least  to  comply  with  the 
terms  of  the  same. 

If  I  were  now  left  for  the  first  time  to  put  a  construction 
on  this  act,  the  first  answer  I  would  give  to  it  would  be, 
that  it  has  no  relation  to  sheriff's  sales.  On  looking  into 
the  whole  act,  it  most  obviously  appears  that  the  avowed 
object  of  it  was  to  regulate  sales  by  vendue-masters,  and 
not  sheriffs.  This  is  admitted ;  but  it  is  said  that  the  prin- 
ciples of  the  act  have,  in  usage  and  the  decisions  of  the 
courts,  been  constantly  applied  to  sheriff's  sales  ;  and  if 
this  be  so,  it  would  be  inexcusable  to  controvert  its  cor- 
ECCtness  ;  nor  do  I  thihk  it  necessary  to  the  present  occa- 
sion* This  act  does  not  forbid  an  immediate  resale,  and 
makes  the  seven  days  notice  necessary  only  to  charge  the 
first  purchaser.  There  must  be  a  reciprocity  in  every  le- 
gal contract,  and  if  the  purchaser  has  a  right  to  seven  days 
to  determine  whether  he  will  or  will  not  comply  with  thr 


108  Colambia,  18S1, 

terms,  the  seller,  or  to  use  the  terms  of  the  act,  the  original  - 
owner  may  recede  from  it,  and  consequendy  may  resell 
immediately,  if  he  chose.  No  wrong  is  done  to  the  pur« 
chaser,  and  the  only  effect  is,  that  the  seller  loses  his  re« 
medy  against  him  for  any  losses  which  may  be  sustained. 
Upon  the  whole,  it  appears  to  me  that  sheriff's  and  other 
public  sales  arc  precisely  upon  the  same  ^footing  of  all 
other  contracts  for  the « sale  of  property,  unless  when  they 
are  regulated  by  positive  law,  and  then  the  law  makes  the 
contract  for  them,  with  the  terms  of  which  the  parues  are 
bound  to  comply. 

Let  us  then  apply  these  principles  to  the  present  case.-— 
In  the  absence' of  positive  law,  neither  would  be  bound  by 
a  sale  at  vendue,  until  the  thing  sold  was  delivered  and  ac- 
cepted. 

The  vendue  act,  however,  binds  the  purchaser  for  all 
losses  which  may  be  sustained,  if  he  fail  to  comply  with 
the  terms  of  the  sale,  and  the  mode  of  ascertaining  that ' 
loss  is  pointed  out.  The  act  of  1796,  first  quoted,  usually' 
called  the  ten  per  cent,  law,  however,  authorized  the  plain- 
tiff to  demand  ten  per  cent,  and  if  it  be  not  paid,  he  may 
resell  immediately,  and  the  mode  in  which  that  demand 
is  to  be  made,  is  pointed  out ;  and  these  acts,  taken  toge^ 
ther,  constitute  what  I  regard  as  the  conditions  of  the  con- 
tract between  jthe  parties. 

If  the  plaintiff,  therefore,  demand  and  receive  the  10 
per  cent,  in  the  manner  prescribed  by  the  act,  the  purcha- 
ser has  complied  with  the  condition  of  tin;  contract  be- 
tween them,  and  nothing  more  can  be  required  of  him, 
unless  he  choose  to  comply  fully  with  the  purchase,  md 
for  this  the  vendue  act  gives  him  time.  If  the  ten  per 
cent  is  not  demanded,  the  law  stood  as  before  that  act.  I^ 
the  seller  thought  proper,  he  might  charge  the  purchasei* 
with  any  loss  which  he  may  sustain,  or  i^  he  choose,  he 
might,  on  the  general  principle  of  law,  regard  it  as  at  ai^  ^ 
end,  and  resell  immediately.  The  purchaser  could  not 
complain  ;  he  has  complied  with  his  contract ;  ilnd  no  one 
can  take  advantage  of  his  own  wrong.     It  is  objected*' 
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however,  that  the  defendant  in  the  execution  might  sustain 
an  injury  in  consequence  of  a  prompt  resale.  I  think 
not.  All  that  he  can  require  is,  that  his  property 
should  be  regularly  advertised,  and  sold  on  a  regular  yile 
day,  and  within  the  hours  of  sale.  The  bid  of  a  person 
not  intending  to  comply  with  the  terms  of  the  sale,  gives 
it  a  fictitious  value;  ^nd  it  43Ught  to  be  recollected  that 
these  subterfuges  are  most  frequently  resorted  to  by  de- 
fendants. Indeed  it  very  rarely  happens  otherwise.  If, 
however,  a  case  should  occur,  in  which  a  defendant  was 
really  injured  by  the  improper  conduct  of  a  person  pur- 
chasing and  refusing  to  comply  with  the  terms  of  the  sale^ 
I  should  incline  to  think  that  he  might  recover  the  loss  in 
an  action  against  him. 

This  view  of  the  case  leads  to  the  conclusion  that  when 
the  plaintiiT  demands  and  receives  the  ten  per  cent,  the 
sheriff  cannot  immediately  resell.  But  where  he  does  not, 
the  property  may  be  resold  even  on  the  same  day  ad  inji* 
mtum^  if  the  terms  be  not  complied  with. 

The  plaintiff  demanded  and  received  the  ten  per  cen(< 
in  this  case ;  the  rule  was  therefore  properly  dismissed. 

Justices  Nott^  Gantt  and  Hugcr^  concurred* 

Greggy  for  the  motion. 
Gooduyny  contra. 
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L.  P.  1?ooLE  VS.  Muse  TolLeson. 

IVhere  a  note  is  endorsed  after  it  becomes  due,  demand  must  be  na<le 
ctf"  Ae  drawer,  and  notice  of  non-payment  roust  be  given  to  the  en- 
doner,  to  make  him  liable,    fr.  J 

X  HE  plaintiff  was  the  enti* :  see  of  a  promissory  note,  en- 
dorsed by  the  defendant,  ai-  r  the  note  had  become  due. 
-The  plaintiff  demanded  pa}  i  *-  at  of  the  maker  of  the  note ; 
biit  without  giving  notice  of  I  '-.  refusal  to  pay,  commenced 
this  action  against  the  endo'  ^.  :  And  the  presiding  Judge 
f  auger jj  holding  that  the  ..  .ace  of  a  refusal  to  pay  was 
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unessential,  in  such  a  case,  gave  a  decree  for  the  plaintiff. 
Whereupon  the  defendant  moved  this  court  to  reverse  the 
decree,  and  for  a  non-suit  upon  the  ground,  that  not  only  a 
demand  upon  the  maker  should  have  been  made,  but  notice 
of  his  failure  to  pay,  ought  to  have  been  given  to  the  de- 
fendant. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court.  )^2u^;  -3* 

It  has  been  already  decided  by  this  court,  in  the  case  of 
^        E[fert  vs.  Descoudres  &f  Co.  ^  ft  Cons.  Sep,  70. J     That 
in  order  to  render  the  endorser  liable,  a  demand  of  pay- 
ment must  be  made  upon  the  maker  of  a  note,  though  en^ 
dorsed  after  it  has  become  due. 

But  the  Judges  do  not,  in  that  case,  say,  in  so  many* 
wordsi  that  notice  to  the  endorser^  in  case  of  a  refusal  to 
pay  by  the  maker,  is  also  indispensable ;  y«t  it  seems  im- 
plied that  notice  is  necessary.  ^ 

In  the  case  of  Berry  vs.  Robinson^  (iryohnson  121,^ 
the  Judges  of  the  Supreme  Court  of  New-York  unani- 
mously decided  the  same  point,  and  in  their  opinion^ 
say,  "  the  plaintiff  was  properly  non-suited,  for  not  prov- 
ing demand  of  payment  on  the  maker,  and  notice  of  his  de« 
fault  to  the  endorser.''  But  in  that  case  too,  the  want  of 
notice  was  coupled  witn  the  want  of  a  demand  of  pay-^ 
ment  upon  the  maker.  No  notice  or  demand  of  payment 
bad  been  made  in  either  of  those  cases ;  and  I  have  found 
no  adjudged  case,  in  which,  (as  in  the  one  before  us,)  the 
want  of  notice  was  uncoupled  with  the  want  of  demand  of 
pa)  ment.  In  the  case  before  us  there  had  been  a  demand 
and  refusal,  but  no  notice* 

Thus  we  are  without  an  express  adjudication  upon  the 
precise  point ;  yet  the  treatises  upon  bills  of  exchange  and 
promissory  notes  make  no  distinction  in  this  respect,  be- 
tween notes  endorsed  before  and  after  they  become  due* — 
Thus  Schvyn  says,  (  vol.  1,  p.  407,)  *•  where  a  note,  &c.  is 
endorsed,  8cc.  it  is  necessary  in  an  action  against  the  cndor- 
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s^r  to  allege  and  prove  a  demand  on  the  maker,  and  notice 
of  his  default,  &c." 

And  1  believe  all  the  books  of  acknowledged  authority 
lay  doviTi  the  same  general  rule  as  established ;  and  adjudg- 
ed cases  seem  to  justify  their  general  language ;  fS  Term, 
513.  1  SaU.  124.  Tobey  vs.  Barber^  S  John.  72.  6  Term 
62. J  though  they  have  not  expressly  decided  it. 

Chitty  says,  (151,)  if  ^  bill  be  presented  and  acceptance 
be  refused,  notice  should  be  given  as  soon  as  possible  to 
the  persons  to  whom  the  holder  means  to  resort  for  pay- 
Thent,  or  they  will,  in  general,  be  totally  discharged ;  for 
in  contemplation  of  law,  the  drawer  has  lost  his  effects  in' 
the  hands  of  the  drawee  ;  and  it  is  on  that  principle  that 
notice  of  non-payment  is  required. 

In  the  case  of  Blesard  vs.  Hirst.  5,  Burr.  2670,  it  was 
decided*  that  even  where  it  is  not  necessary  that  the  bill 
should  be  presented  foi*  acceptance  befoi-e  it  became  due, 
yet  if  it  be' presented^  the  holder  must  give  immediate  notice 
in  c^e  of  non-acceptance.  (^See  also  Goodall  vs.  Dolly ^ 
1  7>rm,  i?q&.  712,  for  same  point.  '     " 

From  the  general  rule  then,  and  the  plain  inference  front 
adjudged  cases  too,  it  seems  to  follow,  that  when  in  any 
case,  a  demand  of  the  drawee  is  required,  then  notice,  if^ 
the  bin  has  been  dishonored,  seems  to  follow  as  a  necessa' 
'ry  c^fisequence ;  and,  as  an  indispensable  oile,  before  the 
drawer  becomes  fixed  in  his  liability. .  If  so,  the  case  of 
W  Ejfert  vs.  Des  Coudres^  has  settled  the  question  before  us. 
^  If  it  be  asked  when  notice  is  to  be  given,  I  can  only  an- 
swer, that  in  my  individual  judgment,  immediate  notice  is 
as  much  required  in  such  a  case  as  ifl  any  other.  Not  on- 
ly simplicity  and  uniformity  require  that  the  same  rule 
should  prevail,  but  there  is  the  same  force  of  reason  and 
necessity  in  the  one  case  as  the  other,  whether  we  argue 
from  the  letter,  the  allowed  iniport  of  the  contract,  or 
from  the  consequences  which  may  follow  ;  for  what  is  the 
note  when  due,  but  an  acknowledgment  of  so  much  in 
hand  belonging  to  the  payee  ?  What  is  the  endorsement 
but  a  bill  to  pay  such  amount  to  the  endorsee  upon  de- 
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mand  i  What  is  the  implied  assurance  on  the  part  of  tkp 
endorser  but  that  so  much  money,  subject  to  his  dispositi- 
on, is  still  in  the  hands  of  the  maker,  notwithstanding  the 
time  of  payment  is  passed. 

If  notice  of  the  non-payment  upon  the  demand  made  bjr 
the  endorsee,  be  hot  received,  what  must  the  endorser 
conclude  but  that  his  money  has  been  disposed  of  accord- 
ing to  order  |  and  if  he  be  kept  ignorant  of  the  refusal  to 
pay,  may  he  not  be  put  to  the  same  hazard  of  loss,  and  is  he 
not  lulled  into  the  same  security  as  other  drawers  who  re- 
ceive no  notice  ?  Surely  he  is  in  the  same  ^  situation.  The 
holder  may  suspect  that  he  is  not  to  trust  to  the  maker^s 
punctuality,  but  the  endorser  assures  him  he  lias  still  only 
to  demand  the  money;  and  if  the  holder  accepts  the  en- 
dorsement or  bill,  he  is  in  the  situation  of  other  holders. 

The  error  appears  to  me  to  arise  from  supposing  the  en-^ 
dorsement  to  mean  that  the  maker  is  to  pay  according  to 
t^e  tenor  of  the  note,  which  is  impossible ;  because  the 
time  of  payment  is  already  past;  whereas  the  meaning  of 
ide  endorsement  is  to  pay  the  amount  acknowledged  to  be 
due,  when  called  for  thereafter  by  the  endorsee. 

In  a  word,  the  endorsement  is  as  a  new  bill,  and  the  hoi- 
der  looks  at  the  note  but  to  ascertain  the  amount,  and  to 
shew  that  it  has  been  already  accepted. 

It  is  as  if  a  bill  were  upon  a  factor  for  all  the  money  he 
has  in  hand ;  resort  must  be  had  to  his  books,  or  any  ac- 
knowledgment by  him  to  ascertain  the  amount  due ;  but 
the  bill  itself  is,  in  other  respects,  liie  every  other  biff 
which  is  payable  on  demand. 

The  motion  is  granted. 

Justices  Colcock  and  Ganttj  concurred. 

Justice  yohnson :  I  dissent.  I  agree  that  notice  was- 
hecessaiy,  but  with  regard  to  the  time  at  %vhich  it  must  be 
given,^itmay  be  done  at  any    time   before  action  was 
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brought,  and  I  think  the  acceptance  of  the  service  of  the 
process  authorized  the  presumption  of  notice. 
Justice  Nott  concurred  with  Justice  Johnson. 

Gist  ^  Roddy 9  for  the  motion* 
JPKibbin^  contra. 

fa. J  See  Courte  ^  M*FarUme  vs.  Adm'z.  of  ShaeklefM,  2  Mu  ii 
28?.  B. 


JosiAH  M.  Atkinson  vs.  James  Hartley, 

Jfi  an  action  of  slanjder,  where  t|ie  witnesses  were  doubtful  whether  the 
words  spoken  were,  «you  are  s  damned  mulatto  son  of  a  bitch,'*  ot 
M  you  are  a  damned  mulatto  looking  son  of  a  bitch,"  and  the  words 
laid  were,  **you  are  a  damned  mulatto  son  of  a  bitch,'?  the  coutt  MM, 
that  the  worda  proved  did  not  support  the  plaintiff's  declaration ;  al- 
though at  the  time  of  uttering  th^  words,  the  defendant,  after  the 
witnesses  were  called  upon  by  the  plaintiff  to  take  notice  of  what  he 
said,  repeated,  **!  never  eat  my  words;  if  you  ar^not  ^  mulatta 
^ur  looks  belie  you." 

Sumter,  March  Term,  1821. 

^HIS  wa9  an  action  of  slander.  The  declaration  con- 
tained  twp  counts.  The  words  charged  in  the  first  were, 
**'  you  are  a  damned  mulatto  son  of  a  bitch.^'  Those  ix^ 
the  second  were,  ^^you  are  a  mulatto  son  of  a  bitch.^' 

Two  witnesses,  examined  by  commission  on  the  part  of 
the  plaintiff,  stated,  that  in  a  quarrel  between  the  parties^ 
where  both  were  much  excited,  and  when,  as  it  was  suppo- 
sed, the  plaintiff  had  gone  into  the  house  to  get  a  gun  to 
fire  on  the  defendant's  son.  he  said  to  him,  bring  out  your 
gun  and  shoot,  ^^you  damned  mulatto  son  of  a  bitchy  or  you 
damned  mu(atto  looking  son  oj  a  bitch  ;''  but  which  of  these 
expressions  was  used,  the  witnesses  could  not  say.  On^ 
of  them  stated  further,  that  when  the  defendant  used  the 
expression,  the  plaintiff  called  to  them  to  take  notice  that 
the  defendant  called  him  a  mulatto  ;  to  which  defendant 
replied,  "I  never  eat  my  words,  and  you  may  cligest  them 
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as  you  can.  If  you  are  not  a  mulatto,  your  looks  behc 
you  damnably," 

The  jury,  contrary  to  the  opinion  of  the  court,  found  a 
verdict  for  the  plaintiff  for  S  500  damages.  . 

A  motion  was  now  made  for  a  new  trial,  on  the  following 
grounds: 

1st.  Because  the  words  proved  did  not  support  the 
plaintiiF^s  declaration. 

2d.  Because  they  were  spoken  in  the  heat  of  passion. 

3d.  Because  the  damages  were  excessive. 

Mr.  Justice  jfohnson  delivered  the  opinion  of  the  court. 

It  has  not  been  denied  that  the  words  laid  in  the  declara- 
tion are  actionable.  This  court  has  frequently  so  decided. 
(See  Eden  vs.  Legate^  X  Bay^XIX*  Wood  vs.  King^t 
Nott  fs?  APCord^  185. J 

And  it  is  not  only  incumbent  on  the  plaintiff  to  set  out  a 
good  case  on  his  record,  but  he  must  prove  it,  at  least  sub- 
stantially.    (2  Sehvyn  N.  P.  1168.  J 

In  relation  to  the  first  ground  in  the  brief,  it  is  only  ne* 
cessary  then  to  enquire,  whether  the  words  proved  do  sup- 
port the  declaration  ?  ' 

To  render  words  actionably,  they  must  be  spoken 
affirniativcly,  and  import  a  direct  charge.  (2  Eap.  Dig^ 
100.  Starkte^  72.  Van  Ransselaer  \s.  Dole,  1  Johnson's 
Cases,  279, J  It  follows,  therefore,  that  those  that  are 
equivocal  or  spoken  adjectively,  are  not  so.  f6  Bacon^ 
237,  240.  2  Esp.  Dig.  99.J  Now  the  words  proved  in 
this  case  are,  that  the  defendant  said  to  the  plaintiff,  you 
are  a  mulatto,  or  you  are  a  mulatto  looking  son  of  a  bitch. 
Take  the  first,  and  they  impute  a  direct  legal  charge ;  but 
take  -the  latter,  and  in  a  legal  point  of  view  they  are  inof- 
fensive ;  and  which  of  these  were  used,  the  witnesses  are 
unable  to  state.  The  plaintiff  has  not,  therefore,  ^rov^rf 
his  case ;  and  the  jury  have  founded  their  verdict  on  the 
conjecture  that  the  first  were  uded,  without  any  evidence 
to  authorize  it. 

It  has  been  contended,  in  opposition  to  the  present  ma** 
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don,  that  the  defendant's  reply  to  the  request  of  the  plain- 
tiff, that  the  witnesses  should  take  notice  that  tht;  defendant 
called  him  a  mulatto^  was  aa  avowal  of  that  charge,  and 
Te3olves  the  doubt  as  to  the  words  first  spoken.  I  think 
not.  They  are  involved  in  the  same. doubt  and  uncertain- 
ty, and  I  am  inclined  to  think  would  bear  a  diiferent  con- 
struction* ^^  1 4iever  eat  my  words,  if  you  are  not  a  mulat- 
to,  your  looks  bfcli&  you."  The  first  member  of  this  sen- 
tence would  seem  to  be  an  avowal  of  the  fact  charged  by 
the  plaintiff,  but  the  explanation  given  in  the  last,  repels 
the  idea*  The  plainest  exposition  which  can  be  given  to 
the  whole,  taken  together,  is,  ^*  I  said  you  looked  like  a 
mulatto,  and  I  think  so  stilh" 

This  view  of  the  case  supercedes  the  necessity  of  consi- 
dering the  other  grounds,  I  will,  however,  remark  as  to 
the  second,  that  actions  for  words  spoken  in  heat,  ought 
not  to  be  eticouraged ;  although  in  a  legal  point  of  view 
passion  is  only  a  circumstance  to  repel  the  presumption  of 
malice,  which  is  the  very  basis  of  the  action  of  slander. — 
C^  Schvyn^  N.  P.  1156. J  And  where  it  appears  to  the 
satisfaction  of  a  jury  that  they  \yere  unpremeditated,  and 
spring  involuntarily  out  of  a  burst  of  passion,  they  ought 
never  to  find  damages. 

The  motion  is  granted. 

Justices  Nott^,Colcock  and  Hugfr^  concurred. 

Justices  Richardson  and  Ganttj  dissented. 

Miller^  for  the  motion. 

W,  F.  De  Saussure  &f  Holmes^  contra. 


The  Administrators  of  Wm.  Porter  vs.  John  Kenny. 

^hcrc  the  parties  go  to  trial  with  the  proceedings  in  an  unfinished  state, 
the  party  in  default  shall  not  he  permitted  to  take  advantage  of  it.— - 
"Whatever  is  alleged  on  one  side,  and  not  denied  on  the  other,  shal! 
be  taken  as  true. 
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X  HIS  was  an  action  of  assumpsit,  on  a  promissory  note, 
trici'd  at  Columbia,  Spring  Term,  1821. 

The  defendant  pleaded  that  he  had  not  promised  to  pay 
within  four  years.  The  defendant  in  his  replication  set 
out  a  promise  on  a  particular  day,  and  that  within  four 
years  from  that  day,  his  intestate  had  commenced  an  ac- 
tion which  had  been  continued  from  time  to  time,  until  a 
particular  day,  when  the  action  abated  by  the  death  of  the 
pls^ntiff,  and  that  this  action  had  been  commenced  with* 
in  a  year  from  that  time.     Here  the  pleadings  ended. 

In  that  imperfect  state  of  the  pleadings,  the  parties  went 
to  trial,  and  a  verdict  was  found  for  the  defendant. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  w£^  contrary  to  law  and  evidence^ 

Mr.  Justice  Nait  delivered  the  opinion  of  the  court. 

If  the  judge  who  presided  in  this  case  had  known  th^ 
state  of  the  plead  ings,  the  probability  is  that  he  would  not 
have  suffered  the  parties  to  have  gone  to  trial.  But  after 
verdict,  we  must  take  the  case  as  we  find  it,  and  determine 
it  accor<Ung  to  the  statement  of  facts  which  it  presents*— -t 
As  the  defendant  has  not  denied  the  plaintiff's  replication, 
it  must  be  taken  as  true.  We  must  presume  every  thing 
against  the  party  who  refuses  or  neglects  to  put  in  his  plea, 
otherwise  he  would  derive  an  advantage  from  his  own 
wrong,  which  is  not  to  be  allowed. 

A  new  trial  must  be  granted. 

Justices  Colcock^  Johnson^  Richardson  and  linger^  con- 
curred. 

Miller f  for  the  motion. 
W.  jF.  Dc  Saussure^  contra. 
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Anthoney  Haney  vs.  John  Townsend. 

Case  as  veil  as  trespass  vi  ct  armis  is  a  proper  action  for  cnminal  col 
^ersation. 
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A  TBiiance  between  the  writ  and  declaration  cannot  be  taken  advan- 
ce of  on  a  motion  to  arrest  judgment. 

Pendleton,  March  Term,  1821.     Tried  before  Mr.  Justice  I 

Huger. 

xHIS  was  a  special  action  on  the  case  for  criminal  con- 
versation with  the  plaintifF^s  wife,  without  any  uc  ettam 
clause  in  the  writ. 

The  declaration  contained  a  count  for  harboring  the 
plaintiff  ^s  wife,  as  well  as  for  criminal  conversation* 

The  plea  was  the  general  issue. 

After  a  verdict  for  the  plaintiff,  the  djefcndant  moved  in 
atrcst  of  judgment  upon  several  grounds,  of  whicl)  the  fol- 
lowing only  require  to  be  considered,  viz : 

1st.  Because  an  action  on  the  case  is  not  the  proper  form 
of  action  for  criminal  conversation;  trespass  being  the 
usual  and  only  proper  I'orm  of  action. 

2d.  Because  a  count  for  harboring  the  wife  ough^  not  to 
be  joined  with  one  for  criminal  conversation,  the  writ  be- 
ing no  more  than  case  for  criminal  conversation  alone. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
•court. 

There  is  no  doiibt  that  trespas  is  a  proper  form  of  ac« 
tionfor  the  injury  done  by  seducing  a  wife.  (\  Selwijn^ 
II.  5  Term*  402.J  But,  however  unusual  in  practice, 
there  is  little  reason  in  saying,  that  case  also  is  not  compe- 
tent to  be.  brought. 

To  suppose  the  injury  invariably  done  with  force,  isnei* 
jtber  true  nor  characteristic  of  the  act  charged  ;  for  though 

misdeed,  ho  direct  force  is  employed  ;  but  the  injury 
^oosists  in  the  alienation  of  the  affections  of  the  wife,  and 

le  corruption  of  her  morals.     The  mortification  of  mind; 

le  consequent  depression  of  the  husband's  happiness,  and 

le  loss  of  her  society,  are  the  positive  evils. 

"Besides,  the  proper  adaptation  of  this  form  of  action  to 

te  true  character  of  the  injury,  there  are  not  wanting  tne 

)iaions  of  writers,  not  the  expressions  of  Judges  to  au- 
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thorize  the  conclusion,  that  case  is  a  proper  form  of  ac» 
tion.  fe  East^  251,  387,  389,  391.  1  Chitty^  2W.  1 
Ttdd,  6.     Boss.  &?  Puli.  4^74.  J 

Uut  supposing  case  the  proper  form  of  action,  it  was  ar- 
gued that  a  count  for  harboring  cannot  be  joined  ;  inas^ 
much  as  the  writ  was  expressly  for  criminal  conversation^ 
and  no  more.  • 

Admitting  this  position  to  be  correct ;  yet  a  variance  or 
departure  in  the  count  from  the  \vrrt  must  be  pleaded,  ft 
Chitf if,  623.  2Sau7id.  34.  2  Wtl.  96.  1  Saund.  lir,  w.  3. J 
Advantage  cannot  be  taken  of  it  under  the  general  issue. — 
Now  both  these  counts  are  in  case,  and  in  themselves  they 
may  be  joined  ;  as  both  require  the  same  plea  and  judg- 
ment, which  are  the  true  tests,  whether  counts  are  compa- 
tible. CWilles,  120.  I  Term.  Rep.  274.  1  Lord  Ray. 
272.  Even  where  the  defendant  pleads  a  general  demur- 
rer to  a  declaration  in  which  there  are  different  counts 
which  may  be  joined,  if  one  count  be  good,  judgment 
must  be  given  for  the  j^laintiiF.  (I  Wil.  248.  5  Com*  Dig'. 
474.     New  Rep.  43.     6  East,  333.^ 

In  the  case  before  us,  both  counts  are  good  and  may  be 
joined,  though  one  varies  from  the  writ.  This  should 
have  been  pointed  out  by  a  special  plea,  which  would  have 
left  the  other  counts  good  and  consistent  with  the  writ. — 
As  they  are,  each  is  good,  and  the  two  may  be  joined. 

There' can  therefore  be  no  ground  to  arrest  the  judg- 
ment, though  the  defendant  might  halve  got  rid  of  one 
count,  by  pleading  the  variance  from  the  writ. 

There  was  a  ground  taken  in  the  brief,  that  a  count  in 
trespass  had  been  joined  to  case,  but  this  was  a  mistake^ I 
in  fact.  Such  counts  could  not  have  been  joined,  ft  Chit'-'\ 
ty,  199. J     There  was  also  a  motion  for  a  new  trial,  but, 
this  was  given  up  as  untenable. 

The  motion  is  therefore  dismissed. 

Justices  Colcoci,  Nott,  Johnson^  Gantt  and  Huger^  cor 
curred. 

Davis,  for  the  motion. 
M^DtiffiCj  contra. 
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Elizabeth  Falconer  vs.  William  Garrison. 

if  ft  peradn  aigree  to  sell  luid  ibr  lo  much  per  acre,  end  afterwards  ^x- 
ecute  titles  for  the  same,  by  metes  and  bounds,  be  it  vMve  or  lett^  and 
take  a  note  for  the  purchase  money,  if  it  turn  out  afterwards  that 
there  i<  a  g^eAter  htimbet^  of  acres  thUb  was  conteiopbKed,  the  seT- 
ler  shall  not  recover  payment  for  the  overplus.  The  verbiU  agree- 
ment is  roerg^ed  in  the  written  contract*  and  parol  evidence  cannot  be 
admitted  to  i^rovis  aony  cootrACt  difierent  from  thd  written  sigreement. 

Tried  at  York,  Spring  Term,  1821,  before  Mr.  Justice 

NotU 

Y.  HE  plaintiff  in  this  case  had  agreed,  verbally,  to  sell  to 
the  defendant  three  or  four  small  tracts  of  land  acljoiuing 
each  other,  at  a  stipulated  price  per  acre. 

A  surveyor  was  appointed  by  the  parties  to  ascertaia 
the  quantity  of  land.  He  made  a  survty  and  returned  a 
plat,  with  a  d^scriptioti  of  the  land  by  metes  and  bouilds, 
estimating  it  at  ortt  ^nnJred  and  twenitj  acres^  more  or 
less.  The  plaintiff  thtn  entered  into  a  covenant,  by  \thich 
she  agreed  in  consideration  of  a  certain  sum  therein  men- 
tioned, to  make  the  defendant  titles  to  one  hundred  and 
twenty  acres  of  land,  according  to  the  plat  aforesaid.  And 
the  defendant  gave  a  note  for  the  purchase  money.  It  ap** 
peared  afterwards  that  the  land  had  not  been  accurately 
surveyed,  but  contained  a  few  acres  mor^  than  the  survey- 
or had  supposed.  The  defendant,  however,  expressed 
herself  satisfied  with  it,  and  about  six  year^  afterwards, 
when  the  purchase  money  wais  paid,  she  executed  titles  ac- 
cording to  the  teritis  of  her  covenant.  After  all  this  was 
done,  she  confimenced  an  action  to  recover  the  value  of  the 
surplus  land  which  sh^  had  conveyed  to  the  defendant. 

The  piresiding  Judge  instructed  the  jury  that  the  first 
contract  was  nterged  in  the  covenant  afterwards  entered  in- 
to. 1  That  they  must  therefore  look  to  that  contract,  and 
the/deed  afterwards  executed,  for  the  intention  of  thepar- 
tiejii.  By  the  covenant,  as  also  the  title  deed,  she  had  sold 
ai^  hundred  and  twenty  acres  for  a  specific  sum^  (and  not 
sf^l  much  per  acre,)  according  to  the  plat  referred  to,  which 

27 
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represented  the  land  to  contain  one  hundred  and  titentf 
acres,  more  or  less.  ,  It  was  to  be  presumed  therefore  that 
she  intended  to  convey  all  the  land  represented  by  that  plati 
whatever  the  numbed  of  slcres  might  be,  and  she  was  not 
cntided  to  recover  for  any  surplus  land  which  it  might 
be  found  to  contain. 

The  jury  found  for^e  defendant,  and  this  was  a  motion 
for  a  new  trial,  on  the  ground  of  misdiretion  in  the  judge, 
tc^A  ako  because  the  verdict  was  contrary  to  the  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court.   - 
ilie  only  question  in  this'  case  is,  whether  thedirettions 
of  the  court  to  the  jury  were  correct.     For,  if  the  instruc* 
tions  to  the  jury  were  proper,  their  verdict,  which  was  in 
conformity  with  thdse  instructions,  cahnbt  bt  ^ong. 

The  circumstances  of  this  case  are  in  no  respect  differ* 
ent  from  those  of  cases  which  daily  occur  in  our  courts.  It  is 
not  unusual,  on  a  resurvey  of  land,  to  find  a  lar^e  surplus 
over  and  above  what  was  contemplated  by  the  parties  at  the 
time  of  the  sale.  Yet  I  have  never  known  an  action  brought 
before  to  recover  payment  for  such  surplus.  This^  indeed^ 
is  stronger  against  the  plaintiff  than  cases  of  this  descrip- 
tion usually  are ;  because  she  was  aware  of  the  fact  when 
she  made  the  deed.     It  is  not  improbable  that  the  written 
agreement  was  varied  frpm  the  original  verbal  cotitnict  for 
the  purpose  of  preventing  any  further  investigation.     If 
we  look  to  the  written  agreement  alone,  or  to  the  tide 
4eed,  there  is  nothing  to  induce  a  belief  that  any  regard 
was  had  to  the  number  of  acres.     It  would  be  attended 
with  the  most  dangerous  consequences  to  permit  a  bar- 
gain which  had  been  closed  by  the  most  solemn  acts  knoivn 
to  the  law  to  be  set  afloat  by  the  preliminary  conversation 
which  led  to  the  contract ;  and  particularly,  six  years  af- 
ter it  had  Seen  so  closed,  and  after  every  part  of  it  had 
been  carried  into  complete  execution. 
The  motion  therefore  must  be  refused. 
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Justices  Richardson^  Colcoci^  Johmm^  Gantl  and  Bit* 
g€r^  concurred, 

WiliiamSf  for  the  motion* 
.  pisty  contni. 


Thomas  P«  Young  vs.  Simon  P.  Gret. 

A  TBriance  between  the  writ  and  dedantion  may  be  taken  BdnntMgt 
of  bj  a  apecial  demamr.    f^O 

XH£  plaintiff  had  issued  a  writ  in  case,  and  declared  in 
covenant.  The  defendant  put  in  a  special  demurrer,  and 
assigned  for  cause  the  variance  between  the  writ  and  decla- 
ration. The  Judge  on  the  circuit  overruled  the  demur* 
fcr.    This  was  a  ipotion  to  reverse  that  decision. 

Mr.  Justice  Il^ott  delivered  the  opinion  of  the  court. 

There  are  two  questions  submitted  to  the  consideration 
of  the  court  in  this  case  : 

1st.  "Whether  the  variance  between  the  Writ  and  declara* 
tion  is  fatal  to  the  plaintiff^s  action  i 

2d.  Whether  the  defendant  can  take  advantage  of  it  by 
special  demiurer  I 

The  practice  of  our  courts  is  now  so  well  established  that 
k  is  unnecessary  to  trace  up  the  English  practice  through 
all  the  legal  fictions  and  changes  which  it  has  undergone  to 
ascertain  what  it  now  is.  And  with  the  press  of  business 
under  which  we  are  laboring,  we  have  no  time  to  devote 
to  fruitless  and  unprofitable  research.  1  would,  however, 
observe,  that  in  Chitty  on  Pleading'^  it  is  said  that  **  at  a 
very  early  period,  specific  forms  of  actioti  were  provided 
for  such  injuries  as  had  then  most  usually  occurred  ;''  and 
that  ^*  when  a  prescribed  form  is  found  in  the  register,  die 
proceedings  should  not  materially  vary  from  it,  unless  in 
^\oise  cases  where  another  form  of  action  has  long  been 
mctioned  by  ^sage;  for  the  courts  consider  it  of  the 
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greate&t  ioapprtaaoe  to  ob^f^rv.e  the  bouDclarifis  of  ikt  ^H- 
ferent  actions,  nojt  only  in  respect  of  their  b^ing  mA9tlo;g^- 
cally  framed,  and  best  adapted  to  the  nature  of  each  parti- 
cular case  ;  but  also,  in  order  that  C9i)$e8  inay  qot  be  brpujght 
into  court  confusedly  and  immethodically,  and  th^t  the  re- 
cord may  at  once  clearly  ascertain  the  matter  in  dispute.-— 
ft  Chitty^  85,  S6.J  And  ^agaio,  the  same  author  says^ 
the  first  requisites  of  a  declaration  are,  ^^  that  it  correspond 
with  the  proces3.'*  f  D©.  247-8.  J  Apd  Judge  Black- 
stone  defines  a  declaration  %q  be  V  an  amplification  or  ex* 
position  of  the  original  lirrit."  (Vpl.  3,3^3.)  Cb,itty^ 
however,  says,  that  the  proceedings  will  not  be  set  as^p 
merely  on  account  of  a  variance  in  the  cause  of  action^  and 
therefore  the  only  conseqiienc^  of  t|ie  mistake  }s,  that  the 
{daintiff  los^s  the  security  of  the  hail.  But  this  doe^  ap- 
pear to  me  so  inconsistent  with  the  reasqn  aiid  philosophy 
of  the  law  as  before  laid  down,  that  I  am  glad  the  long  es- 
tablished and  uniform  practice  of  our  courts  will  not  now 
permit  us  to  follow  it.  It  has  always  been  the  practice  tb 
set  out  the  general  nature  of  the  writ  in  the  declaration, 
and  any  substantial  variance  has  always  been  held  fatal.-— 
The  various  acts  of  the  legislature  regulating  the  proceed- 
ings of  our  courts,  would  now  render  any  other  practice  in« 
convenient  and  impracticable. 

I  believe  the  fhost  usual  way  has  been  to  take  advantage 
of  the  error  by  pleading  the  variancie  in  abatement.  But  I 
stiU  think  the  demurrer  may '  be  supported.  Formerly 
when  the  whole  writ  was  set  out  in  the  declaration,  thede* 
fend»it  might  take  advantage  of  a  variance  between  them, 
by  motion  in  arrest  of  judgment,  writ  of  error,  plea  in 
abatement  or  demurred.  But  sihce  the  practice  is  introdu- 
ced of  only  setting  out  the  substance  of  the  writ  in  the  de- 
daratton,  if  the  party  will  take  advantage  of  such  a  variance 
he  must  crave  oyer  of  ^e  writ,  and  shew  it  to  the  court.-p- 
(:Hole  \^.  Fmch^  2  WUaon^  2QZ.J  But  the  writ  here 
spoken  of,  is  what  in  England  is  called  the  original  writ, 
which  is  not  in  the  law  court,  but  remains  in  the  Court  of 
Chancery,  froqci  whence  it  issued*    The  capias^  which  is 
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aur  ongtnal  process,  is  a  mesne  process,  of  which  he  can 
IK>t  CTBve  oyer  in  England,  and  which  is  considered  at  an 
end  assopn  as  the  defendant  appears,  and  is  in  court,  f  S 
WihQtt^  393h-ir5.  Cro.  Eliz.  185,  198,  839  J  Here  he 
is  under  no  necessily  to  crave  oyer  of  the  writ,  for  the  pur- 
pose of  exhibiting  it  to  the  court ;  because  it  is  already  ia 
court,  and  iconstitutes  a  part  of  the  record.  He  need  not 
^0  it  for  the  purpose  of  discovering  the  variance,  because 
the  plaintiff  is  bound  to  furnish  hitn  with  a  true  copy  when 
the  writ  is  served.  The  only  case  which  occurs  to  ncie 
in  which  he  is  under  the  necessity  of  craving  oyer  of  the 
writ  is,  when  he  wishes  to  shew  a  variance  between  the 
original  and  the  copy,  and  then  he  is  entitled  to  it«  In* 
deed,  I  h^ve  no  doubt  that  he  may,  if  he  please,  accord- 
ing to  the  practice  of  our  courts,  crave  oyer  of  the  writ  at 
any  time,  and  for  any  purpose,  before  he  has  appeared  to 
the  action,  or  even  before  he  has  pleaded  to  the  declara- 
Uon. 

The  motion  is  granted. 

Justices  Johnson^  Richardson  and  Huger^  concurred. 

BausieU^  for  the  motion. 
O^Nealy  contra. 

fa* J    See  jfa^e^  iSbiMf  TB.  7(non««iicL — 2Q6    B. 

Davis  &  Pant,  Executors  of  Webb,  vs.  Flemming 

Duncan. 

It  IS  not  neoeflsary  in  order  to  ipaintain  an  action  of  trover,  that  a  de- 
mand and  refusal  should  be  proved  where  the  taking  has  been  tor- 
tious^ 

JLendin^  S  negro  to  a  aon>in-lavy  and  penmtting  it  to  go  home  vfWh  a 
daughter  when  she  goes  to  house-keeping,  will  not  be  construed  in* 
to  a  gift  when  it  has  not  been  accepted  and  kept  by  him. 

4.  HIS  was  an  action  of  Trover  for  a  negro  woman,  tricU 
S{X  Winnsborough,  Spring  Term^  1821. 
It  appeared  in  evidence  th^t  the  defendant's  wife  wa^ 


214  Columbia,  18S1, 

the  daughter  of  the  plaintifT's  testator.  She  had  been  mar* 
ried  to  a  former  husband,  and  when  she  first  went  to  keep* 

ing  house,  her  father  ient  her  this  negro  girl  |  but  the  bus- 
band  sent  her  back,  and  refused' to  accept  of  her  upon  such 
terms.  He  sent  her  a  second  time,  and  the  husband  re- 
turned her  again.  The  father  then  kept  her  until  his 
daughter  had  a  child.  He  then  sent  her  to  attend  upon 
her  during  her  confinement.  Her  husband  died  shortly 
after,  when  she  returned  to  her  father's  house,  and  conti- 
nued to  live  with  him  as  one  of  his  family,  until  her  mar- 
riage with  the  defendant.  He  still  continued  to  live  With 
his  father-in-law  three  or  four  months  before  he  went  to 
house  keeping.  He  left  the  house  of  his  father-in-law 
when  he  was  from  home,  and  took  this  negro  woman  with 
him.  The  overseer,  under  whose  charge  she  was,  forbid 
him  to  take  her.  He,  nevertheless,  tied  her,  and  took 
her  away.  The  father-in-law  died  within  a  few  weeks  af- 
terwards,  leaving  the  plaintiffs  his  executors.  They  madd 
a  demand  of  the  negro,  and  the  defendant  refusing  to 
deliver  her  up,  this  action  was  commenced.  The  witn^s 
who  proved  the  demand  was  unable  to  ascertain  the  day^ 
so  that  it  was  left  doubtful  whether  it  was  before  or  after 
the  commencement  of  the  action. 

The  counsel  for  defendant  moved  for  a  non-suit,  on  the 
ground  that  the  plaintiffs  had  not  proved  any  demand  be- 
fore they  commenced  their  action.  The  motion  ,was  over- 
ruled, and  the  jury  found  a  verdict  for  the  plaintiffs. ' 

A  motion  Was  now  made  for  a  non-suit,  on  the  grdtiii4 
above  stated,  and  also  for  a  new  trial,  on  the  ground  that 
the  verdict  was  contrary  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

If  the  only  evidence  of  conversion  in  this  case  had  been 
the  refusal  to  deliver  up  the  property  whtn  demanded,  th^ 
motion  for  a  non-suit  would  have  been  entitled  to  some 
consideration.  But  a  demand  is  not  necessary  when  the 
taking  is  tortious  and  unlawful.    The  manner  of  talking 
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the  property  in  this  case,  furnished  sufficient  evidence  of  a 
conversion  to  authorize  the  pluintiffs  to  maintain  an  action* 
^  The  motion  for  a  non-suit  therefore,  cannot  prevail. 

The  decisions  which  have  so  long  prevailed  in  this  state, 
that  permitting  property  to  go  into  the  possession  of  a  sou 
or  daughter,  upon  their  marriage,  and  continuing  with 
them,  should  be  construed  into  a  gift,  is  not  to  be  contro- 
verted. And  even  when  it  is  originally  expressed  to  be  a 
loan,  it  may,  by  lapse  of  time,  be  considered  as  having  ri** 
pened  into  an  absolute  gift.  But  then  there  must  be  a  con- 
tinued possession,  accompanied  with  continued  acts 
of  ownership.  If  the  first  husband  had  accepted  of 
the  property,  and  kept  it  during  his  life,  it  might  per- 
haps have  admitted  of  that  construction.  But  he  refused 
to  accept  it,  and  never  had  the  possession,  except  on  one 
occasion,  and  that  for  a  temporary  purpose.  The  present 
defendant  never  pretended  to  any  right  in  himself. 

The  motion  for  a  new  trial,  must  therefore  be  refused. 

Justices  Colcocky  Johnson^  Richardson^  Huger  and 
Gantty  concurred. 

*  Bauiiet^  for  the  motion. 
CPNeal^  contra. 


John  Welch  vs.  Elijah  Phillips. 


la  aaeertaiiiin^the  metes  and  bounds  of  lands,  natun]  objects  or  artifi* 
cial  marks  should  generally  govern ;  where  they  cannot  be  ascertain* 
edy  course  and  distance  must  prevail ;  where  neither  can  be  ascer- 
tanedy  the  plaintiff  can  only  recover  the  number  of  acres  purchased ; , 
and  all  may  be  leaoited  to  in  aid  of  each  other,    ^a.  J 


T 


Tried  at  Lancaster,  Spring  Term^  1831. 


HIS  Was  an  action  of  trespass  to  try  titles  to  a  tract  of 
land,  containing  thirty-nine  acres,  being  that  part  represen- 
ted by  the  letter  C.  in  the  plat  hereuntp  annexed.     The 
plaintiff  claimed   under  a  large  grant  "which  covered  the ' 
land  in  dispute,  ^nd  all  the  adjacent  land  for  a  considera* 
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bit:  extent.  Hagkr*s  and  Blackburn's  hinds,  which  are  fc- 
prt seated  by  A.  and  B.  wtre  embraced  by  old^r  grams, 
and  therefore  took  a  preference  to  the  grant  under  which 
the  piaintiff  claimecL  Thfe  defendant  had  purchased  from 
one  Cagle,  who  had  derived  his  title  from  the  plainttfT.— - 
His'deed  described  the  land  as  containing  *'^  five  hundred 
acre5,he5iniiinq  at  a  poii  oak  corner  of  Boston  Hughes^ 
tunning  west  along  W.  Maners  line  theteon  to  Turkey- 
creek,  thence  up  Turkcy-crcck  to  the  fork,  to  an  ash  cor- 
ner, thence  running  up  (lie  South  Fork  of  said  branch  to 
Bird's  branch,  to  a  red  oak  station  of  Andrew  Arlets^  thence 
fo  a  blackjack  comer,  thence  along  a  row  of  marked  trees 
to'  Sawffcuffle-branch,  down  the  branch  to  Knighfs  lint. 
along  said  line  to  BloJckbuni's  line,  along  said  line  to  Ja- 
cob Hagler\  from  thence  to  a  Hickory  comer  of  said  Ha 
gler's^  thence  along  said  ffaglerU  \m6  to  the  beginning. 


Lynches  Creek, 


4         G. 
Hickory, 


Post  Oak. 


F. 


A. 

Blackburn. 
H. 


D. 


Knights. 


The  only  question  w:is,  whether  the  defendants  line* 
shoukl  he  closed  by  a  line  drawn  immcdfately  from  Black- 
burfCs  comer  F.  to  I^agler'*s  line,  neai"  to  the  comer  D, 
according  to  the  dotted  line,  or  be  continued  to  the  creek 
at  E.  and  from  thence  to  G.  and  then  along  Hagler*s  line 
to  D.  Icappeiv^o  1-.  evidence  that  when  this  deed  urate 
made,  it  was  supposed  that  Blackburn^s  land  extended  to 
Hagkr'^s ;  and  a  witness  who  was  along  when  the  lines 
were  run,  said  that  they  ran  immediately  from  Blackburn^s 
to  Hagler'^s^  and  did  not  include  the  land  in  dispute.  One 
witness  said  that  the  Hickory  corner  D.  vras  thought  bf 
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:,ome  to  be  BlackburrCs  oorner.     It  was  also  proved  that 

the   plaintiff  had  several  times  said,  that  he  had  parted 
with  all  the  land  he  owned  thqre.     The  jury,    under 

the  direction  of  the  presiding  Judge,  'found  a  verdict  for 

the  plaintiff,  &nd  this  was  a  motion  for  anew  trial. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the  defen- 
dants lines  shall  be  closed  by  running  a  line  immediately 
from  BlackburrCs  comer  F.  to  Hagler's  linfc  near  to  the 
comer  D.  or  whether  it  shall  continue,  along  Blackburn^s 
line  to  the  Creek,  and  from  thenoe  to  Hagler^s^  in  such  a 
manner,  as  to  enclose  the  land  in  dispute.  The  question 
2nay  be  considered  in  a  two  fold  point  of  view,  ist.  As  it 
regards  the  consirtictibn  of  the  deed,  when  taken  with 
reference  to  the  lines  otily ;  and  secondly,  when  taken  in 
^connection  with  the  other  testimony. 

The  object  of  jevery  deed  of  conveyance  is,  to  transfer 
from  one  person  to  another,  some  given  quantity  of  lahd. 
The  most  usual,  and  the  most  satisfactory  method  of  iden- 
tifying the  land  intended  to  be  conveyed  is,  by  the  metes 
and  bounds,  which  are  usually  designated  by  visible  lines 
and  corners.  When  those  cannot  be  found,  the  courses 
and  distances  called  for  in  the  deed,  if  any,  must  be  resor* 
led  to.  If  either  of  those  fail,  tir  afe  ambiguous,  either  in 
the  whole  or  in  part,  we  must  resort  to  the  other.  And 
where  both  fail,  or  are  doubtful,  then  we  may  resort  to  the 
quantity  to  remove  that  doubt.  In  the  present  case,  we 
derive  no  assistance  from  the  .courses  and  distances,  be* 
cause  none  are  mentioned.  If  we  look  to  the  metes  and 
bounds,  we  find  them  sufficiently  designated,  until  we  ar- 
rive  at  BlackburrCs  comer,  at  F.  From  thence,  the  mind 
is  left,  without  any  certain  or  visible  guide,  by  which  it  can 
be  directed.  The  words  of  the  deed  are,  *^  along  Black- 
burrCs  line,  to  Jacob  Hagler^a.^^  If  BlackburrCs  line 
extended  to  Hagler*s  there  would  be  no  difficulty  in 
the  case.  But  it  is  never  nearer  Hagler*s  line  than  at  the 
comer  F.     And  if  we  pursue  that  line,  we   shall  nevp»* 

5>« 
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ifeach  Hagler^s  land,  and  of  course  shall  never  cloee  th6 
defendants  lines.  The  only  practical  method  therefore^ 
would  seem  to  be,  that  which  has  been  adopted  by  the  ju- 
ry. The  probability  is,  that  if  the  plaintiff  intended  to  hav6 
sold  to  the  creek,  he  would  have  called  for  it  as  a  boundaf- 
ty*  If  we  have  a  regard  to  the  quantity  conveyed,  wc 
shall  come  to  the  same  condusiori,  because,  as  the  lines  are 
tiow  closed^  the  defendant  has  two  hundred  and  twenty- 
three  acres  more  than  he  purchased. 

If  we  look  to  the  supposed  state  of  things  at  the  time  the 
deed  was  made,  the  whole  difficulty  vanishes.  All  the 
parties  then  thought  that  Blackburn^s  and  Hagler^s  lands 
joined  ;  and  the  language  of  the  deed  supports  that  vietV 
of  the  case.  Indeed,  one  witness  who  \<ras  present,  proves 
that  the  linfe  was  actually  run  in  that  manner.  Another 
witness  satys  that  some  supposed  the  Hickor}'  to  be  Black" 
burfCs  comer.  But  it  is  obvious  that  could  not  have  been 
Welches  idea,  because  he  calls  for  Sagler*8  line  between  that 
comer  and  the  creek,  and  eitpressly  calls  it  Hagler*8  comef. 

I  do  not  think  that  any  thing  unfavorable  to  Welches 
claim  can  be  inferred  from  his*  declarations  that  he  had 
parted  with  all  the  land  he  had  there.  He  supposed  at  that 
time  that  Blackburn's  and  Hagler^s  lands  joined,  in  which 
case  he  would  not  have  had  any  land  there.  But  it  does 
not  follow,  because  it  turned  out  otherwise  that  the  land 
must  belong  to  the  defendant.  I  am  satisfied  with  the 
manner  of  location ;  and  I  should  not  be  less  so,  if  the 
^uestioh  ^as  still  more  doubtful.  If  the  doubt  could  not 
be  removed  by  another  verdict,  it  is  a  sufficient  teason  for 
supporting  this. 

The  motion  therefore  must  be  refused. 

Justices  Colcockj  Johnson^  Huger  and  Canity  concurred,. 

Mr.  Justice  Richardson  dissented. 

De  Saussure  &f  Holmes^  for  the  motion. 
Williams,  contra. 

r«'J    8«C  -^^f  Colcl&ugh  vs.  Stchurdifm^  167.— If. 
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William  Matheson  vs,  James  Craint. 

Where  the  amgnee  of  an  open  account  sues  in  his  own  name,  and  de« 
dares  on  a  promise  made  to  himself  and  the  defendant  confesses 
judgment,  the  court  will  not  suffer  tha^  j^d|^ent  tp  be  arrested  for 
such  irtegularitj. 

XHIS  was  an  action  of  assumpsit,  tried  at  Lancaster^ 
'  Spring  Term,  1821.  It  purported  to  be  founded  on  a  pro* 
mise  made  by  the  defendant  to  the  plaintiiF.  But  by  the 
account  filed  with,  and  annexed  to  the  declaration,  it  ap- 
peared to  be  a  debt  originally  due  to  yohn  McKenzie^  and 
assigned  by  him  to  the  plaintiff.  The  defendant  had  con» 
fessed  judgment,  and  this  was  a  motion  to  arrest  the  judg- 
meiit,  on  the  ground  that  a  person  could  not  maintain  afi  acv 
tion  as  endorsee  on  an  open  account, 

Mr.  Justice  Nbtt  delivered  the  opinion  of  the  court. 

A  motion  in  arrest  of  judgment  must  always  be  founded 
on  some  error,  appearing  on  the  face  of  the  record.  From 
the  declaration  in  this  case^  it  would  appear  that  the  foun- 
dation of  the  action  was  a  promise  made  by  the  defendant 
to  the  plaintiff.  But  by  the  account  annexed,  the  debt  ap- 
pear^ to  have  been  originally  due  to  yohn  McKenzte^  and 
endorsed  by  him  to  the  plaintiff.  And  although  an  open 
accpjLint  cannot  be  assigned  soap  to  enable  the  assignee  to 
maintain  an  action  in  his  own  pame ;  yet  the  defendant 
may  waive  the  error,  which  he  did  in  this  case  by  confess- 
ing judgment.  There  is  no  error  appearing  on  the  face  of 
the  record,  unless  the  account  be  taken  as  a  part  of  it.  And 
even  then  we  may  suppose  a  subsequent  promise  to  pay 
to  the  plaintiff,  upon  such  consideration  as  would  be  obli- 
gatory on  the  defendant;  and  the  court  will  presume  sq 
after  a  confession  of  judgment. 

The  motion  therefore  must  be  refused. 

Justices  Colcock^  Richardson^  Hugcr^  Johnson  wA 
Cuntt^  concurred. 

BuUard^  for  the  motion. 
JVilliams  tf  Clintony  contra. 
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ftiCHARD  SnitH  VS.  Hugh  McCall. 

Ad  iiBptied  warraDty  does  not  extend  to  the  mend  qualities  of  a  sla\  <: . 

Columbia,  Spring  Term,  182t« 

X  HIS  was  an  action  of  assumpsit,  brought  on  a  note  ot 
baud,  given  for  apart  of  the  purchase  money  of  a  negro 
slave.  The  defence  set  up  was,  that  the  negro  had  an  in- 
veterate h^bit  of  running  away,  which  so  much  impaired 
his  value,  that  the  plaintiffwas  not  entitled  to  receive  more 
than  had  already  been  paid.  It  appeared  in  evidence  that 
the  plaintiff  had  given  a  bill  of  sale,  warranting  the  title 
and  «oundnes8  of  the  negro,  but  nothing  else. 

The  plaintiff  objected  to  the  testimony,  offered  in  sup- 
port  of  the  defence,  on  the  ground, 

1st.  That  the  law  does  not  imply  any  warranty  of  the 
moral  qualities  of  a  slave. 

2d.  That  where  there  is  an  express  written  warranty,  to 
a  certain  extent,  the  law  does  not  imply  nor  even  permit 
p-arol  evidence  of  an  express  warranty  beyond  what  is  em- 
braced in  the  written  agreement. 

The  presiding  Judge  overruled  these  objections,  and  the 
defendant  obtained  a  verdict. 

This  was  a  motion  to  set  aside  that  verdict,  and  to  grant 
a  new  trial  on  the  grounds  above  stated. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  principle  which  has  been  so  long  established  in  this 
otate,  that  a  sound  price  implies  a  warranty  of  soundness 
Qif  property,  has  been  found  in  practice  to  open  the  field  of 
litigation  to  such  a  boundless  extent,  that  it  seems  to  be- 
come our  duty  to  endeavor  to  define  its  limits  with  some 
more  precision  than  heretofore,  and  to  set  some  bounds  to 
tlie  mischief  which  is  likely  to  flow  from  it.  This  doc- 
trine is'saidtohave  been  derived  from  the  civil  law,  and 
that  as  we  have  adopted  a  part,  we  must  take  the  whole  of 
the  civil  law  relating  to  the  subject.  First,  it  was  applied 
to  the  physical  soundness  of  the  property,  where  there  was 


May  Term-  28  4 

uo  expf ess  contr^t.     Nei^f ,  it  was  t  xtended  fo  CAses  where 
there  was  an  express  written  warranty,  beyond  the  terma 
of  such  warranty.     And  now  it  is  attempted  not  ot\\y  to 
go  beyond  the  express  written  warranty^  but  to  extend  \t 
to  the  moral  qualities  also.     1  hiH  the  principle  adopted  by 
our  courtSi  that  soundness  of  property  shall  be  *f mplied 
from  the  soundness  of  price^  may  not  be  theoretically^  and 
perhaps  mornHy  eorrect,  I  am  not  prepared  to  say*    But  it 
has  been  found,  by  experience^  to  be  too  refined  for  prac- 
tical purposes,  atid  furnishes  a  pretext  in  every  case  of  a 
ba^  bargain  to  set  aside  the  contract  under  a  pretence  of 
scnue  defect  ih  the  property.     I  have  no  idea,  myself,  that 
the  Judged,  who  first  established  the  doctrine,  intended  to 
introduce  a  rule  of  the  civil  law  in  opposition  to  the  com- 
mon law.     I  believe  that  it  was  then  considered  as  a  rule 
of  the  common  law,  '  Woodison^  in  so  many  words,  lays 
dowti  the  law  to  be  So ;  (vol.  2,  415.)     And  other  respec- 
table authority  may  be  found  in  its  support.     {Powell  on 
Con,  150.  J     It  is  conceded  that  selling  for  a  sound  price 
carries  tviih  it  a  warranty  of  title ;  nnd  reasoning  from 
analogy,  one  would  perhaps  conclude  that  soundness  might 
as  well  be  ittiplied  as  title.     By   the  common  law  a  man 
may  recover  back  money  paid  on  a  consideration  which 
has  failed.     (Moses  vs.  Macferlan^  2  Burr*  1012,  Shone 
Vd.  Webb^  1  D.i^E.  732,  Strafon  vs.  Rastalls,  2  do.  366. J 
And  where  can  the  consideration  be  said  to  have  failed,  if 
it  be  not  whera  a  person  has  purchased  property  apparent- 
ly sound,  but  which  contains  a  secret  defect  undiscovera- 
ble  by  the  most  8crtitini;:ing  eye,  which  renders  it  entirely 
useless  ?  It  is  admitted  that  where  one  man  gets  the  mo- 
ney of  another  into  his  hands,  which  e^iio  et  bono  he  ought 
not  to  retain,  it  may  be  recovered  back  in  an  action  for  mo- 
ney had  and  received ;  and  w^here  can  the  deipands  oi 
equity  and  good  conscience  be  more  imperious,  than  where 
a  person  has  sold  as  sound  a  piece  of  property  which  is  ut- 
terly unsound  and   wortht6ss.     So  where  the  property  i? 
defective  in  part,  the  consideration  has  failed  pro  tonto, 
amd  the  money  may  be  recovered  back.     Every  policy  oi 
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insurance  is  predicated  on  an  implied   warranty,  that  the 
vessel  is  sea  worthy ;  which  is   only  another  name    for 
soundness*     In  the  case  of  Parkinson  &f  Lee^  f2  East^ 
314,J'  Justice  Gross  says,  "that  before  the  case  in  Doug^ 
lass^  (by  which  I  suppose  he  means  the  case  of  Stewart 
and  Wilkins^  it  was  a  current  opinion  that  a  sound  price 
given  for  a  horse  was  tantamount  to  a  warranty  of  sound* 
pess,  but  that  when  it  came  to  be  sifted,  it  was  found  to  be 
so  loose  and  unsatisfactory  a  ground  of  decision,  thatZ^or^ 
Mansfield  rejected  it."     It  is  also  worthy  of  remark,  that 
when  the  decision  of  Stewart  and  WUkins  was  made,  there 
was  but  little  intercourse  between  that  country  and  this. — 
That  decision  probably  was  not  known  here  for  many  years 
after  it  was  made.     What  is  the  conclusion  then  to  be 
drawn  from  all  these  authorities  ?     Not  that  th^  Judges 
of  this  state  have  adopted  the  civil  law  in  opposition  to  the 
common  law ;  but  that  when  the  common  law  was  unset- 
tled and  fluctuating,  while  the  Judges  in  England  were 
sifting  it  on  one  side  of  the  Atlantic,  the  Judges  in  South-' 
Carolina  were  sifting  it  on  the  other,  and  that  they  came 
to  diSerent  conclusions  on  the  same  question.     Indeed,  it 
^seems,  owing  to  the  high  authority  of  Lord  Mansfield 
alone,  that  the  law  was  so  settled  in  England.     For  if  he         ' 
had  adopted  the  then  prevailing  opinion,   the  law  would         ^ 
have  been  in  England,  at  this  day,  the  same  as  it  is  in 
this  state.     I  do  not  think,  therefore,  that  the  Judges  of 
this  state  are  chargeable  with  a  departure  from  the  com-         . 
mon  law,  although  they  have  diifered  with  the  Judges  in         : 
England  on  a  particular  question.     It  is  not  the  less  a        j 
principle  of  the  common  law,  because  it  is  conformable  to 
the  civil  law  also.     Many  of  the  principles  of  the  civil  law 
have  been  incorporated  into  and  made  a  part  of  the  com-  . 

znon  law.     Indeed  the  Roman  co4es  have  furnished  a  rich 
source  from  whence  many  of  the  best  principles  of  the 
common  law  have  been  derived.     But  we  can  only  adopt         *; 
the  civil  law,  where  it  comports  with  thie  general  princi-  j 

pies  of  the  common  lawy  and  then  subject  to  |he  rules  of 
the  common  law  on  the  same  subject.    I  feet  aut][iorized  tQ 
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to  conclude,  therefore,  that  when  the  courts  of  this  state  es- 
tablished the  rule  that  a  sound  price  %vas  tantamount  to  a 
Trarranty  of  soundness  of  property,  it  was  as  a  rule  ol  the 
:  common  law,  and  not  of  the  civil  law.  And  lastly,  the  act 
of  171:3,  declares,  that  the  common  law  shall  be  the  law  of 
this  state.  And  it  is  not  to  be  presumed  that  the  Judges 
would  feel  thetnselves  authorized  to  adopt  any  other  law 
in  opposition  to  the  express  letter  and  spirit  of  an  act  of 
the  legislature*  Having  differed  with  the  English  Judges 
00  the  subject  of  implied  warranties,  imposes  on  us  no  ob- 
ligation to  carry  the  doctrine  to  the  mischievous  extent  to 
which  the  civil  law  would  carry  us.  We  ought  still  to  be 
governed  by  all  the  common  law  rules  in  relation  to  the 
subject,  except  so  far  as  we  are  bound  by  the  decisions  of 
oar  own  courts.  I  do  not  mean  to  say  I  should  have  con- 
curred in  opinion  with  the  learned  Judges  of  that  day.— 
On  the  contrar}',  I  think  it  is  to  be  regretted  that  such,  a 
decision  has  ever  taken  place,  for  the  reasons  already  ex- 
pressed. But  we  have  still  the  satisfaction  to  find  the  prin* 
ciple  has  never  been  extended  to  the  moral  qualities  of  9 
'slave.  That  cases  have  passed  sub  sifentio^  where  such  a 
defence  has  been  allowed,  I  have  no  doubt.  From  ex- 
pressions used  in  some  of  the  reported  cases,  it  appears 
that  the  distinction  has  not  always  been  o|}served,  al- 
though the  question  is  not  directly  involved  in  any  of  them. 
There  does  not  appear  to  have  been  any  direct  decision  on 
the  point.  The  impossibility  of  fixing  any  scale  by  which 
the  moral  qualities  can  be  graduated,  is  a  conclusive  rea- 
son why  such  a  principle  should  not  be  allowed.  The  cha- 
racter of  a  slave  depends  so  much  upon  the  treatment  he 
receives,  the  opportunities  he  has  to  commit  crimest  and 
the  temptation  to  which  he  is  exposed,  that  we  can  form 
hut  a  very  imperfect  opinion  of  it,  abstracted  from  those 
considerations.  A  vice  which  would  render  him  worth- 
less in  one  situation,  would  scarcely  impair  his  value  in 
another.  A  habit  that  would  render  him  useless  to  one 
man,  would  scarcely  be  considered  a  blot  upon  his  charac- 
ter in  the  hands  of  another.     If  it  should  be  exte^nded  to 
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one  fault,  it  must  to  all,  from  the  higliest  criiTiC  vvhick 
tnaii  is  capable  of  committing,  down  to  the  smallest  devia- 
tion from  the  strictest  line  of  moral  rectitude.  Such  a  de- 
cision from  this  court,  when  publicly  known,  would  be 
worse  than  opening  Pandora's  box  upon  the  commuiiity. 
I  am  satified,  therefore,  that  Such  a  defence  ought  not  to 
■be  allowed,  except  where  it  is  supported  by  dn  express 
warranty  or  actual  fraud. 

It  is  unnecessary,  therefore,  so  far  as  regards  this  par- 
ticular case^  to  express  any  opinion  on  the  other  ground. — 
Still  it' may  be  well  that  it  should  not  be  passed  over  unno- 
ticed. I  have  always  considered  it  a  settled  rule  of  the 
com'Tion  law,  that  when  a  contract  is  reduced  to  writing* 
the  parties  are  never  presumed  to  have  ^  undertaken  any 
thing  more  than  is  contained  in  the  writing  itself.  An 
express  warranty,  therefore,  of  any  particular  thing  or 
quality,  would  seem  to  exclude  the  idea  of  any  other. — 
And  when  a  written  warranty  exists,  an  express  parol  war- 
ranty, varying  from  it,  ought  not  to  be  admitted.  In  the 
case  of  Alunfdrd  vs.  M'-Pherson^  (\  yohnsorPs  Rep, 
414,  J  Chief  Justice  Kent  asks  emphatically,  "  Can  a  case 
be  found  where  an  action  has  been  brought  on  a  parol  con- 
tract made  uno  fiatu  with  a  written  contract."  Anrf 
Judge  Thompson^  who  delivered  the  opinion  of  the  court, 
says,  "  it  cannot  be  a  safe  or  salutary  rule  to  let  a  contract' 
rest  partly  in  writing  and  partly  in  parol.  Whenever  it  is 
reduced  to  writing,  that  is  to  be  considered  as  evidence  of 
the  agreement,  and  every  thing  resting  in  parol  becomes 
thereby  extinguished.'' 

In  the  case  of  Wells  i^  Spears^  decided  in  Charleston 
at  the  last  term,  this  court  did  sustain  an  action  brought 
on  an  implied  warranty  of  soundness,  where  there  was  a 
bill  of  sale  containing  only  a  warranty  of  title.  I  then 
differed  with  the  majority  of  the  court  in  opinion  ;  and  I 
iKrlieve  the  decision  was  admitted  to  be  contray  to  the 
common  law  doctrine.  But  as  a  practice  had  long  pre- 
vailed of  allowing  such  actions,  without  regarding  the  dis- 
tinction between  cases  where  there  was  a  written  warranty 
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aftiS  Avhere  there  was  none,  it  was  thought  that  it  wouUi  be 
dangerous  to  innovate  upon  it*  But  that  decision  applies 
la  cases  of  unsoundness  only.  Whenever  we  depart  from 
a  settled  rule  of  the  cpmmon  law,  I  feel  as  if  I  were  walk-* 
ihg  per  ignes  suppositos  cinert  doloso.  We  cannot  foresee 
to  what  it  will  lead.  Somie  unsuspected  mischief  lurking 
under  a  specious  good  is  apt  to  spring  up  to  bear  witness 
of  an  error  which  it  is  too  late  to  correct.  The  con\mon 
law  is  the  result  of  wisdom  and  experience^  and  ought  hot 
to  be  invaded  without  great  caution  and  deliberation. 

In  the  present  case  the  court  are  unanimously  of  opinion 
the  defence  ought  not  to  be  allowed.  And  I  hope  this  de- 
cision will  close  the  door  which  was  just  unfolding  a  scene 
of  litigation  hitherto  unknown  to  this  country;  I  feel  no 
disposittcm  on  my  part,  to  add  to  the  accumulated  weight 
^  of  business  under  which  we  are  already  tottering ;  impo- 
Here  Pelio  ossam^  atque  osscc  frondosum  envohere  olym- 
pitm. 

The  motion  for  a  new  trial  must  be  granted. 

Justices  Colcockj  Johnson^ Richardson  and  Huger^  con- 
curred. 

Greggj  for  the  motion. 
De  SaussurCy  contra. 


James  Hood  vs.  DaviH  Archer,  and  others; 

The  vill  of  a  feme  coyert  giving  her  property  to  ber  husband  is  void, 

though  made  n^ith  hU  consent. 

XHE  only  question  in  this  case  was,  whether  a  feme  con- 
vert could,  by  her  laist  will  and  testament,  made  with  her 
husband's  consent,  bequeath  her  choses  in  action  to  him. 

Mr.  Justice  NoU  delivered  the  opinion  of  the  court. 
In  Roberts^  on  wills,  28^  it  is  laid  down  that  ^^  a  woman 
under  coverture  cannot  make  a  will,  either  of  lands  or  of 
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goods,  not  evea  of  her  parapbernalis,  ivithout  her  huflbaod'fl! 
Consent,  nor  of  her  debts  and  choses  in  action,  which  air6 
not  divesle4  out  of  her  by  the  marriiige,  and  do  not  sur« 
vive  lo  the  husband*^'     This  inability  arises  from  the  well 
established  principle  of  the  common  law,  that  her  civil 
rights  are  merged  in  the  husband  ;  all  her  contracts  are  abo 
ddlutely  void ;  she  can  make  no  ifisposttton  of  any  of  her 
property,  either  by  deed,  will,  or  otherwise.     It  is  admit* 
ted  that,  she  may  dispose  of  her  choses  in  action  with  the 
consent  of  her  husband.     (" Richardson^  35*  J     But  that  is 
considered  more  in  the  nature  of  an  appointment,  to  be  car- 
ried  into  execution  by  the  husband  than  a  testamentary  be* 
quest.     (^   Atkins^  49. J     And    it  derires    its  efficacy 
more,  from  the  consent  ol  the  husband  than  the  will  of  the 
wife.     It  appears,  however,  that  effect  is  frequently  given 
to  the  testamentary  dispositions  of  the  wife  in  the  Equity 
Courts  of  England  ;  as  where  the  husband  stipulates  that 
^rtafti  personal  property  shall  be  enjo}'ed  by  the  wife  se* 
^arately.     In  such  cases,  it  is  held  that  it  shall  be  enjoyed 
by  her  with  all  its  incidents ;  whereof  the  jus  daponendi^ 
is  one.     And  where  she  has  this  power  over  the  princip^A 
the  must  necessarily  have  it  also  over  its  produce  and  ac-^ 
cretions.     But  our  Court  of  Equity  has  never  recognized 
such  ai  derivative  power  in  a  feme  covert,  as  I  have  been 
informed  by  one  of  the  members  of  that  court.     They  con- 
sider a  testamentary  dispoattion  of  the  wife,  as  deriving  its 
whole  support  from  the  consent  of  the  husband* 

It  has  been  contended,  in  this  case,  that  if  a  feme  covert 
have  a  right  to  make  a  testamentary  disposition  of  her  pro- 
perty, she  may  give  it  to  whom  she  pleases^  and  as  well  to, 
her  husband  as  to  any  body  else.  But  that  deduction  docs 
not  follow^ 

If  her  power  to  beqcieath  was  derived  alone  from  her 
right  to  hold  property,  that  would  seem  to  be  a  correct  in- 
ference. But  if  it  is  derived  alone  from  the  consent  of 
the  husband,  then  it  must  be  so  exercised  as  to  furnish  no 
ground  of  suspicion  that  she  acted  under  the  influence  of 
his  ffifjiuafion  or  coercion.    Mr.  Justice  Lawrencty  whf>* 
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deUvered  the  opinion  of  the  (ourt,  in  the  case  of  Scammef 
W3^  Wilkinsorty  2  East^  555^  cites  a  passage  froro  4  Co.  61, 
/^b^J  that  the  law  of  England  will  not  allow  of  any  cus* 
torn  that  a  feme  covert  mi^  ma](e  any  devise ;  for  the  pre- 
^fimption  that  the  law  has,  that  it  will  be  made  by  the  coajr* 
fftraint  of  the  husband.     To  which  the  same  learned  Judge 
adds,  ^*  If  this  reason  be  applied  to  testaments,  she  can 
HiftlEe  none,  unless  it  be  by  the  consent  of  the  husband,  and 
t9  hf  9  prejudice ;  in  which  ease  a  restraint  cannot  be  pre- 
sumed.'*    I  apprehend  that  the  same  reason  does  apply  tp 
testaments  as  to  devises.    The  law  90  carefully  protects 
ihe  wife  against  the  influence  which  the  husband  is  sup- 
posed to  exercise  ovet*  her,  that  it  even  visits  her  crimes 
upon  him  when  committed  in  his  presence,  upon  the  pre- 
sumption that  she  acted  under  his  coercion.     The  powet 
of  a  feme  covert  to  bequeath  is  precisely  the  same  as  tt> 
give  or  sell ;  either  of  which  would  be  good  against  the 
husband,  if  done  with  his  consent.     It  would,  indeed^  be 
considered  his  act.     A  bequest  of  a  feme  covert  then  to 
her  husband,  with  his  consent,  is  nothing  more  or  less  than 
a  gift  of  the  husband  to  himself.     It  is  to  be  observed^ 
that  there  was  no  covenant  or  written  agreement  between 
the  husband  and  wife  in  this  case,  that  she  might  dispose 
of  her  separate  estate.    There  was  nothing  more  than  his 
verbal  assent  that  she  might  give  it  to  him.     The  opinion 
cyf  Ae  conrt  is,  that  the  ordinary  decided  correctly  in  re- 
fusing to  admit  this  will  to  probate,  and  this  motion  must 
therefore  be  refused.  ^ 

Justices  Hugtr^  Johnson  and  Richardson^  concurred. 

£^y,  for  the  motion. 
ffolmea^  contra. 


JOH»  HVDNAL  VS.  JoH»  Te  ASDALt. 

Jk,  d«ed  is  not  yoid  a^nst  9  subsequent  purchaser,  merely  because  it  i^ 
▼olantary,  even  thoug^h  the  person  makings  it  should  owe  eoine  in- 
considerable debts  at  the  aame  time. 
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IVhere  personal  property  is  conveyed  by  a  husband  to  a  trustee,  for  thf- 
benefit  of  bis  wife  and  children,  the  subsequent  possession  of  the 
husband  is  consistent  with  the  object  of  the  deed,  and  is  no  evidence 
of  fraud  in  bebalif  bf  a  subsequent  purchaser.    C^-J 

JjL  HIS  was  an  action  of  trover,  for  a  negro  man,  tried  ^. 
Siitnter  Court-house,  Fa|l  Terni,  )821« 

It  appeared  that  the  negro  in  question,  yrith  certain  other 
property,  had  been  conveyed  in  the  year  1819,  by  JLu^f . 
Norrts^  to  the  plaintiff  in  this  action,  in  trust  for  the  wife 
and  children  of  the  said  Norris.  The  prqperty  continue^ 
in  the  possession  of  Norris  for  several  years,  when  this  ne- 
gro was  levied  on  and  sold  under  execution  b^'  the  sheriff 
of  Sumter  district^  to  satisfy  a  debt  of  hb,  created  previous^ 
.to  the  execution  of  the  dee^«  Tlie  plaintiff  appeared  and 
forbid  the  sale.  He  was  nevertheless  sold  and  purchased 
by  the  plaintiff.  The  debt  for  yrhich  he  was  sold  was  only 
about  twenty  dollars.  The  overplus  of  .the  money  for 
which  the  negro  was  sold,  was  not  actually  paid  to  the  she- 
riff, but  a  receipt  was  given  to  him  by  Luk^  Norris^  for  the 
protection  qf  Hudnal^  the  trustee.  The  negro  went  bac^ 
into  the  possession  of  Norris^  ^nd  continued  there  until  the 
year  1817,  when  he  pold  him  to  the  defendant. 

It  appeared  further,  that  before  .the  defendant  purchas- 
ed, he  was  informed  ths^t  the  plaintiff  had  a  claim  to  the 
negro,  and  was  advised  not  to  ptu-chase.  The  witness 
says  he  did  not  inform  him  of  this  particular  deed,  be- 
cause he  did  not  recollect  that  he  had  evef  seen  it. 

As  soon  as  the  defendant  obtained  hjs  bill  of  sale,  he 
took  a  witness  and  called  upon  the  plaintiff  to  know  if  he 
had  any  claim  to  the  negro.  The  plaintiff  at  first  told  him 
he  had  ;  he  afterwards  said  he  had  none,  *  Put  shortly  af- 
ter the  defendant  got  the  negro  into  his  possession,  the 
plaintiff  made  a  demand  of  him,  and  commenced  this  action. 

Some  attempt  was  made  to  prove  that  Luke  Norris  was 
very  much  in  debt  when  he  executed  the  deed  to  Hudnoy 
Bat  it  did  not  appear  that  he  owed  more  than  about  fiftf 
dollars,  which  had  been  since  paid. 
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The  grounds  of  defence  on  which  the  claim  of  the  defen^ 
dant  rested,  were : 

lst«  That  as  Luke  Norrts  was  indebted  at  the  time  h^ 
made  the  deed  of  trust  to  Hudnal^  and  being  a  voluntary 
deed^  without  a  valuable  consideration,  it  was  void  against 
aabsequent  purchasers  and  creditors* 

2nd.  Permitting  the  negro  to  remain  in  the  possession 
of  Luke  Norrts^  was  sufficient  evidence  that  his  claim  was 
founded  in  fraud. 

3d.  The  declaration  of  Hudnal  to  the  defendant  that  he 
had  no  claim  at  a  time  when  he  had  it  in  his  power  to  save 
himself,  ought  to  be  conclusive  against  him. 

The  jury  found  a  verdict  for  the  defendant,  and  this 
was  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  contrary  to  law  and  evidence. 

Mr.  Justice  Noit  delivered  the  opinion  of  the  court. 

In  considering  this  case,  I  deem  it  unnecessary  to  notice 
the  statutes  13th  and  27th  of  Elizabeth^  on  the  subject  of 
fraudulent  conveyances.  I  believe  if  those  statutes,  toge- 
ther with  all  that  has  been  said,  and  all  that  has  been  writ- 
ten upon  them  were  blotted  from  our  law  books,  the  loss 
would  hardly  be  felt.     They  may  indeed  have  embodied 

apd  given  precision  to  certain  principles  of  the  common 

• 

law,  which  it  would  have  taken  a  longer  time  to  have  ef- 
fected by  the  decisions  of  courts.  But  they  contain  no- 
thing more  than  those  plain  principles  of  common  honesty 
which  have  long  since  been  recognized  as  forming  a  pon- 
stituent  part  of  the  common  law  on  the  same  subjects. — 
That  a  voluntary  deed,  the  tendency  of  which  is  to  defeat 
the  rights  of  existing  creditors,  should  be  considered  frau- 
dulent and  void,  there  can  be  no  doubt.  And  that  one,  the 
oTiject  of  which  is  to  defraud  subsequent  creditors,  may 
be  considered  equally  so,  I  believe,  is  equally  unquestion- 
able. But  to  declare  a  deed,  embracing  lands  and  negroes 
void,  merely  because  the  party  making  it  happened  to  owe 
a  few  inconsiderable  debts,  not  exceeding  fifty  dollars,  and 
l^hichhave  beep  paid  since,  would  be  an  entire  misaprl*.. 
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catioti  of  the  rule.  In  any  view,  however,  this  defendant 
is  not  entitled  to  the  benefit  of  the  principle^  because  1m  i$ 
not  a  creditor.  He  has  indeed  paid  bis  money ;  but  be 
has  received  the  property  as  an  equivalent.  And  toitil  it 
is  taken  from  him,  the  relation  of  debtor  and  credkor  can* 
not  subsist  between  the  parties. 

If  the  claim  of  the  plaintiff  had  depended  altogetiier  oq 
the  bill  of  sale  from  the  sheriff,  the,  circumstance  of  his  ha« 
ving  permitted  it  to  remain  in  the  possession  of  NorrUtar 
such  a  number  of  years,  would  undoubtedly  have  been 
such  an  evidence  of  fraud  as  would  have  defeated  it.  B«it 
when  we  view  him  in  the  character  c^  trustee,  and  const 
der  him  as  purchasing  in  that  capacity  for  the  purpose  of 
preserving  the  trust  confided  to  him,  it  gives  a  different 
complexion  to  the  transaction.  The  possession  of  the  hus- 
band was  the  possession  of  the  wife  and  children,  and  the- 
possession  and  use  of  it  for  their  benefit  was  consistent ' 
with  the  object  and  provisions  of  the  deed. 

The  last  I  think  is  the  most  substantial  ground  of  de# 
fence  on  which  the  defendant  ha^  relied,  and  even  that  can- 
not avail  him  on  this  occasion.     Admitting  that  a  bona 
fide  purchaser  from  a  trustee  not  having  notice  of  the  trust 
would  be  protected,  the  present  defendant  would  derive 
no  support  from   the   admission,  for   he  did  not   pur* 
chase   from  the  trustee.     It  is  contended,  however,  that 
the  declaration  of  the  trustee  that  lie  had  no  right  went  to 
establish  the  sale  which  Norris  had  made.     But  when  we 
come  to  analyze  that  testimony,  it  is  too  unsatisfactory  to 
be  entitled  to  confidence.     According  to  the  witness,  he  at 
first  said  he  had  a  claim  to  the  property,  the  next  moment 
he  said  he  had  none,  and  the  first  step  he  toc^  afterwards 
was  to  bring  an  action  to  recover  the  value  of  it.     The  on- 
ly method  by  which  these  seeming  inconsi stances  can  be 
reconciled  is,  (if  he  made  any  such  declaration)  to  suppose 
be  said  what  was  true,  that  he  had  no  personal  interest  in 
the  property.     The  court  would  not  readily  give  such  a 
con^ruction  to  the  testimony  as  would  make  the  trustee 
guilty  of  a  palpable  fraud,  without  any.  apparent  interest, 
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and  whioli  would  go  to  defeat  the  interest  of  tfte  ceHtU  que 
trust*  But  suppose  the  testimony  to  be  literally  true,  the 
false  affirmation  was  made  after  the  bargain  was  concluded^ 
and  therefore  could  have  had  no  influence  upon  it.  Ic  is 
said  that  if  the  defendant  had  then  been  correctlv  infornv* 
ed|  he  might  have  got  his  money  back.  But  that  is  a 
mere  speculative  opinion  which  the  court  cannot  regard.-* 
He  might  however  have  avoided  the  difficulty  had  he 
made  the  inquiry  before  hand.  He  was  apprised  ot  the 
plaintiiTs  claim  ;  he  nevertheless  chose  to  parchnse  hrst, 
and  set  about  the  inquiry  afterwards.  I  think  the  effect 
ef  the  notice  which  was  given  him  previous  to  the  pur- 
chase, was  not  sufficiently  impressed  upon  the  minds  of 
the  jury.  Where  ar  act  of  the  legislature  declares  an  un- 
recorded deed  absolutely  void,  the  court  will  not  give  it 
effect  against  a  subsequent  deed,  unless  the  purchaser  has 
actual  and  explicit  notice.  (Tart  jEs?  Crawford^  during 
this  Term.^  Bat  there  is  no  act  declaring  unrecorded, 
deeds  of  this  description  void. 

Such  notice,  t^ierefore,  as  would  enable  him,  with  ordi- 
nary diligence  to  ascertain  the  fact,  and  particularly  when 
it  was  so  completely  within  his  reach,  ought  to  be  deemed 
sufficient.  In  addition  to  the  notice  given  him  hy  the  wit- 
ness, the  deed  was  actually  recorded  in  the  register'^s  office  of 
the  district  where  the  defendam's  deed  was  also  recoided. 
And  although  there  is  no  law  requiring  it  to  be  so  record- 
ed, yet  it  was  calculated  to  give  it  publicity,  and  strength- 
ens the  evidence  before  given,  that  he  must  have  known 
of  its  existence. 

The  fact  also  of  his  calling  upon  the  plaintiff,  immediate- 
ly after  his  piu-cbaae,  is  conclusive  of  the  fact. 

I  am  satisfied  therefore  that  a  new  trial  ought  to  be 
panted. 

Justices  RichardBOMy  Huger  and  Johnson^  concurred. 

W^aiiea^  for  the  motion. 
De  SaussurCy  contra. 

fa. J  Vide.  Kid  vs,  MuheU,  i  Jfm  &  M^Cord,  33P. 
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Samuel  E.  Nelson  a  *    ^  'ife,  vs.  John  Friersok. 


The  lines  of  a  tract  of  land  must  ' 
led  for,  where  no  evidence  of  a 
them. 


T 


HIS  was  an  action  of  trt  , 
Sumter,  Fall- Term,  1821. 

The  case  depended  altogetl 
aiugthe  defendants  lines.     Ac 
distances  called  fur  in  the  c)rig'  * 
been  entitled  only  to  the  land 
D.  E.  G.  H.     fiut  tlie  verdict  c^ 
line  D.  E.  to  F.  so  as  to  emb' 
lines  D.  P.  G.  tt.     On  the  ori^  . 
led  for  at  E.  ;  but  upon   a  tesui  v 
nor  any  evidence  given  on  the  trial  t 
No  marks  were  found  on  the  line  ^^    • '« 
\ras  alleged  to  be  at  C.  oii  the  tract  ... 
land  should  he  limited  to  the  line  E.  C  . 
ty  of  a  trespass,  and  the  verdict  ought  ti 
should  be  extended  to  F.  G,  then  the 
was  on  his  own  land,  and  the  verdict  ou^ 
disturbed. 


H. 


ys  be  extended  to  the  bounds  caf- 
er  nature  intcrrenes  to  contro! 


s  to  try  titles.     Tried  at 


\pon  the  manner  of  do- 
ing to  the  courses  and 
grant,  he  would  have 
.  osed  within  the  lines 
J  le  jury  extended  the 
the  land  within  the 
lat,  a  stake  was  cal- 

• 

o  stake  was  found, 

■  le  was  ever  there. 

• '«.     The  trespass 

'  ^  the  defendants 

•-  he  was  guil- 

V  t  aside  ;  if  it 

•    ed  trespass 

remain  un- 


B. 

Defendants  Land. 


D. 
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Mr.  Justice  Nott  delivered  the  opinion  of  the  court.— «■ 
The  decision  of  this  case  must  depend  upon  the  appli- 
cation of  a  well  established  rule  of  surveying,  that  the  lines 
must  always  be  extended  to  the  bounds  called  for  where 
no  evidence  of  a  higher  nature  intcfvenes  to  control  them. 
The  defendants  grant  calls  for  Mrs.  Canty's  land,  v^hich 
is  represented  by  the  line   F.  G.     If  the  ^stake  called  for 
at  £.  had  been  found  or  evidence  given  that  it  ever  exis- 
ted ;  or  if  any  marks  had   been  found  on  the  line  EJ  G. 
the  stake  so  proved  or*  the  intersection  at   D.  E.  would 
have  established  the  corner  E.  and  limited  the  defendants 
claimi  to  the  line  E.  G.     But  as  no  siich  evidence  was  gi- 
ven, it  must  go  to  Mrs.  Canty^s  land,  notwithstanding  the 
great  extension  of  the  line  D.  F.  and  the  distortion  of  the 
plat.     Were  it  otherwise,  every  angle  li^tween  two  adjoin- 
ing tracts  of  land,  and  even  the  patches  which  would  be 
left  in  the  meanders  of  a  river,  would  be  held  vacant;  to 
the  great  annoyance  arid   disturbance  of  the   community, 
and  to  the  destruction  of  a  rule  of  decision,  which  has  al- 
ways prevailed  in  this  state.     This  rule,  to  be  sure,  some- 
times lead^  to  consequences  ivhich  are  apparently  extrava* 
gant  and  unreasonable.     Biit  its  great  value  is  in  its  cer- 
tainty, because  in  certainty,  we  find  security.     The  'mo- 
tion therefore  must  be  discharged. 

Justices  Huger^  Gaxitt^  yoknaoHUknA-fiichdrdsony  con- 
curred. 


Jeter  ads.  State. 

The  tenure  by  which  an  ofHce  is  held,  does  not  depend  apon  Uie  com 
inission  which  the  governor  may  think  proper  to  give.    It  is  only  evi- 
dence of  the  appointment.    The  tenure  must  depend  upon  the  pro- 
visions of  the  act  creating  the  ofHce,  or  upon  the  Constitution. 

No  ofEce  exists  in  this  stat6  by  prescription. 

As  the  Constitution  has  not  prescribed  the  tenure  by 'ivhich  a  solicitor 
shall  bold  his  ofliice,  the  act  creating  the  office  is  the  prdper  source 
from  which  that  infbrmi^tion  is  to  be  derived. 

The  act  of  1791,  has  given  to  the  solicitors  all  the  privileges,  emolu- 
ments and  advantages  of  \he  Attorney-General,  and  subjected  them 
to  all  his  duties;  and  the  tenure  by  which  they  hold  is  the  same. 

30 
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Uy  the  Constitutiptt  of  1776,  the  Attorney-General  held  hi»  office  do- 
ling good  behavior.  By  the  Constitution  of  1778,  it  was  declared, 
that  the  Attorney-General  should  hold  his  office  for  the  term  of  two 
years,  and  until  a  successor  should  be  appointed.  The  Constitution 
of  1776  was  repealed  by  that  of  1778,  and  the  Constitution  of  1778, 
^  far  aa  it  concerns  the  Attorney-Genera],  was  not  repealed  by  that 
of  1790.  The  Attorney-General  therefore  must  have  held  in  1796, 
under  the  Constitution  qf  1778,  and  the  act  of  the  legislature  of  1791, 
^ving  to  the  solicitors  all  the  privileges,  &c.  of  the  Attorney-Gene- 
lal,  most  have  intended  to  limit  the  solicitor's  office  to  two  years^ 
«nd  until  another  was  appointed. 


T 


HIS  was  a  rule  on  y,  S.  Jetefy  to  Qhew  cause  why  aa 
information  should  not  be  filed,  to  ascertain  by  what  au* 
thority  he  exercised  the  office  of  Solicitor  on  the  Southern 
Circuit. 

In  support  of  the  rule,  a  cpmrnission  was  produced, 
which  had  been  issued  to  Robert  Stark^  in  Deceoiber,  1806, 
for  the  same  office,  ^*  to  hold  during  good  behaviour."— 
He  was  elected  under  and  by  virtue  of  an  act,  passed  in 
December,  1791. 

It  appeared  that  Mr.  Alexander  Moultrie  had  been  ap- 
pointed Attorney-General  in  1776,  and  held  his  office  un- 
der the  constitution  of  that  year,  ^^  during  good  beha- 
viour." He  resigned  in  December,  1792,  when  Mr.  Prin" 
gle  was  elected. 

On  the  return  of  the  rule,  Mr.  Jeter  shewed  for  cause 
^  that  he  had  been  elected  Solicitor  by  the  legislature,  in 
December,  1820,"  and  produced  his  cpmrnission  from  the 
Governor. 

He  was  elected  under  and  by  virtue  of  the  act  of  1812, 
which  limits  the  tenure  of  a  solicitor's  office  to  four  years  ; 
and  declares  that  the  then  incumbents  should  be  regarded 
as  holding  their  offices  only  until  1816. 

That  in  December,  1816,  an  election  was  held  in  confor- 
mity to  the  act  of  1813,  when  Mr.  Stark  was  elected. 

That  he  received  his  commission,  and  gave  bond  and  se- 
curity as  required  by  that  act. 

That  in  1820,  another  election  -was  held,  when  Mr. 
Stark  was  a  candidate,  but  was  not  elected. 
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After  argument,  the  rule  was  made  absolute  in  the  Cirb 
cuit  CJoutt,  and  a  motioti  waft  now  submitted  to  revcrs^ 
that  order. 

Mr.  Justice  Hugen  delivered  the  opinion  of  the  court. 

The  tenure  by  which  an  office  is  held,  does  not  depend 
upon  the  commission,  which  the  governor  may  think  pro* 
per  to  give*— it  is  only  evidence  of  the  appointment.  The 
taiure  roust  depend  upon  the  provisions  of  the  act  creating 
the  office,  or  upon  the  constitution.  No  office  exists  in  thif. 
fltate  by  prescription.  It  is  necessary  then  to  look  beyond 
the  commission,  to  ascertain  the  tenure  of  the  office  held 
by  Mr.  Stark  anterior  to  1812. 

If  a  commission  issued  by  the  governor  cannot  controql 
the  provisions  of  an  act  of  the  legislature,  neither  can  an 
act  of  the  legislature  controul  a  provision  of  the  constitu- 
tion, and  for  the  same  reason,  neither  possess  original  pow»> 
er — in  both  it  is  derivative— each  therefore  must  be  go^ 
vemed  by  the  authority  under  which  it  acts.  Supreme 
power  exists  in  the  people  alone.  They  have  in  the  con* 
stitution  declared,  what  portion  of  ths^  power  shall  be  used 
by  the  different  departments— neither  has  a  right  to  en*> 
croach  upon  the  other. 

If  the  people  declare  and  ordain  in  their  constitution, 
that  an  office  shall  be  held  by  a  particular  tenure,,  or  that 
the  obligation  of  a  contract  shall  not  be  violated,  it  would 
be  as  much  usurpation  in  the  legislature  to  alter  that  te^ 
nure  or  violate  the  dbligation  of  the  contract,  as  it  would 
be  in  the  governor  to  commission  for  a  longer  period,  than 
directed  by  the  legislature. 

It  is  made  the  duty  of  the  judiciary  to  enforce  the  para* 
mount  law ;  and  it  is  unworthy  of  consideration,  whether 
it  be  an  act  of  the  legislature  conflicting  with  the  commis* 
sionof  a  governor,  or  a  provision  of  the  constitution  with 
an  act  of  the  legislature,  or  two  acts  with  each  other.  In 
^very  case,  the  Judges  are  bound  to  u^e  their  utmost  dis- 
crefton* 

As  the  constitution  has  not  prescribed  the  tenure  by 
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which  a  Solicitor  shall  hold  his  office,  the  act  creating  ih& 
office  is  the  proper  source  from  which  that  information  is 
to  be  derived. 

The  act  of  1791,  has  given  to  the  Solicitors  all  the  privi- 
leges, emoluments,  and  advantages  of  the  Attorney-Gene- 
ral, and  8ubjccte4  them  to  all  his  duties.  It  appears  to 
have  been  the  intention  of  the  legislatpre  to  assimilate  them 
in  every  respect.  The  tenure  by  which  they  hold  is  then 
the  same.  To  determine  therefore,  by  what  tenure  the 
Solicitors  held  under  the  act  of  1791,  it  is  only  necessary 
to  ascertain  that  of  the  Attorney-General.  Under  the  con- 
stitution of  17769  the  Attorney-General  held  his  office  du- 
ring good  behaviour.  In  the  constitution  of  1778,  it  15 
declared  that  the  Attorney-General  shall  hold  his  office 
for  two  years  and  until  a  successor  should  be  appointed. 
This  constitution  however,  in  limiting  the  terms  of  several 
offices,  has  exempted  from  its  operation  all  the  incumbents 
then  in  office.  The  constitution  of  179Q,  now  in  force,  af- 
ter fixing  the  terms  of  sever JiJ  offices,  of  which  that  of  At- 
torney-General is  not  one,  declares  *^  that  all  other  officers 
shall  be  appointed  as  they  heretofore  have  been,  until 
otherwise  directed  by  law."  The  constitution  of  '76  was 
repealed  by  that  of  '78,  and  the  constitution  of  !78,  as  far 
as  it  concerns  the  Attorney-Geperars  office,  was  not  re- 
pealed by  that  of  1790.  The  Attorney-General  therefore 
xiiust  have  held  in  1791,  under  the  constitution  of  1778; 
and  the  legislature  of  1791  must  have  intended  to  limit 
the  Solicitor's  office  to  two  years,  and  until  another  was 
appointed* 

It  is  however  contended  that  the  act  of  '91  does  not  re- 
fer to  the  tenure,  fixed  by  law  for  the  Attorncy-Generars 
office,  but  to  the  tenure  of  the  then  incumbent  (Mr.  MouU 
trie^J  who  it  is  said  was  commissioned  apterior  to  the  con- 
stitution of  '78,  during  good  behaviour,  and  who  did  not 
resign  before  1792. 

This  argument  rests  upon  the  presumption  that  the  le<- 
gislature  of  1791  knew  that  the  Attorney- General,  the^i 
in  qflicei  he]d  it  during  ^;ood  behaviour  under  the  consti* 
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tuQOD  of  ^76.  But  what  ground  is  there  fur  this  presump- 
tion ?  He  had  been  appointed  fiftten  years  before,  during' 
the  first  struggles  of  a  civil  wan  The  very  constitution 
under  which  he  was  appointed,  was  so  imperfect  as  to  last 
but  two  years^  and  it  was  succeeded  by  that  of  '78,  in 
which  it  was  enacted  that  the  Attome}^*General  should 
hold  for  two  years,  and  until  another  was  appointed.  The 
civil  War,  the  alternate  possession  of  a  great  portion  of  the 
state  by  Whigs  and  Tories,  and  that  multitude  of  interest- 
ing  national  events,  which  were  crowded  into  the  period 
between  '75  and  '91,  were  calculated  to  efface  from  the 
memory  a  fact  so  unimportant  as  the  appointment  of  an 
Attorney-General.  The  very  constitution,  indeed,  under 
which  he  had  been  appointed,  had  never  been  printed,  and 
must  have  been  soon  buried  and  forgotten  among  the  re- 
cords of  an  earlier  day. 

If  it  be  improbable  that  the  legislature  of  '91  adverted 
to  the  special  tenure  of  the  then  Attorney-General,  it  is 
more  than  probable  they  were  well  acquainted  with  the 
general  provisions  for  that  office  in  the  constitution  of  ^78, 

Most  of  the  members  must  have  been  of  the  convention 
which  formed  the  constitution  of  '90 ;  the  greater  part  of 
which  was  borrowed  from  that  of  '78. 

It  was  their  duty  to  be  acquainted  with  the  one,  and 
there  was  no  motive  to  be  informed  of  the  other. 

It  istherefore  more  probable  that  they  intended  to  re- 
fer to  the  limitations  of  the  constitution  of  '78,  than  to  the 
commission  of  Mr.  Moultrie^  under  the  constitution  of '76. 

The  provision  in  the  constitution  of  '78  having  been 
saved  by  the  constitution  of  '90,  it  was  not  repealed .  be- 
fore the  act  of  1812. 

The  successor  of  Mr.  Moultrie^  therefore,  in  1792,  held 
his  appointment  under  the  constitution  of  '78.  If  then  the 
act  of '91  did  not  refer  to  the  constitution  of '78,  but  to  Mr. 
Mmltrie^s  commission^  the  Solicitors  in '92,  held  during 
good  behaviour,  and  the  Attorney-General  but  for  two 
years,  and  imtil  another  was  appointed.  But  the  act  of 
'91,  evidently  intended  to  embrace  them  v/ithin  thesaiXKJ 
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tenure;  it  could  not  then  have  referred  to  Mu  JHoultrie*^ 
tenure. 

If  the  act  of  '91  could  he  so  construed  as  always  to  re- 
gulate the  tenure  of  the  Solicitor  elected,  by  the  tenure  of 
the  Attorney- General,  who  happened  at  the  moment  to  be 
in  office,  it  would  not  avail  Mr.  Stark  in  this  case,  for  he 
was  not  elected  until  '96,  when  the  Attorney-General  ia 
oiBce  held  only  for  two  years,  and  until  another  was  ap- 
pointed,   . 

As  the  Solicitor  under  the  act  of  '91  can  be  regarded 
as  holding  his  office  only  for  two  years,  and  until  another 
should  be  appointed,  Mr.  Stark  could  only  have  held  his  of- 
fice frovfk  '98,  until  another  was  appointed.  The  two  years 
had  then  expired ;  it  was  then  in  the  power  of  the  legisla- 
ture to  make  such  disposition  of  the  office  as  they  thought 
best. 

I  have  deemed  it  unnecessary  to  express  an  opinion  on 
the  other  grounds  taken  in  this  case.  .  They  involve  great 
constitutional  doctrines,  which  ought  never  to  be  approach- 
ed but  with  great  consideration,  and  only  decided  when 
absolutely  necessary.     The  motion  is  granted. 

Justices  Johnson^  Colcock^  Nott,  and  Richardson^  con» 
curred. 

Sanford  znd  Miller ^  for  the  motion. 
Gregg  and  M^Duffie^  contra. 


The  State  vs.  Ephraim  Lyles. 

A  person  elected  ordinary  under  the  act  of  1812,  which  limits  the  du- 
ration of  office  to  four  years,  is  in  under  the  constitution,  and  is  enti- 
tled to  hold  his  office  during^  {^ood  behaviour,  although  commissioned 
only  for  four  years. 

Chester  district,  Spring  Term,  1821. 

X  HIS  was  an  application  to  the  court  for  a  rule  on  4he 
defendant,  to  shew  cause  why  an  information  in  the  na- 
ture of  a  guo  warranto  shopld  not  be  granted  against  him. 
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to  shew  by  what  authority  he  exercised  the  office  of  ordina- 
ry of  Cheater  district.  It  appeared  that  the  defendant  had 
been  elected  ordinary  in  the  ytar  1815,  and  commissioned 
by  the  governor  for  four  years,  pursuant  to  the  provisions 
of  the  act  of  1812,  which  limited  the  duration  of  the  office 
to  that  period.  But  it  was  contended  tliat  he  was  a  judi- 
^  officer,  and  therefore  under  the  provisions  of  the  first 
section  of  the  third  article  of  the  constitution,  was  entitled 
to  hold  his  office  during  good  behaviour. 

The  presiding  Judge  being  of  that  optnion,  discharged 
the  rule. 

This  was  a  motion  to  reverse  that  decision. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

Id  the  case  of  Hays  £5?  Harley^  (^1  Con.  Rep.  267,^  it  was 
decided  that  the  ordinary  was  a  judicial  officer  in  the  con« 
temptaUon  of  the  constitution,  and  therefore  entitled  to 
hold  his  office  during  good  hehaviour.  And  although  I  dis* 
aented  from  that  decision,  yet  the  question  having  been  set- 
tled, I  think  it  ought  not  again  to  be  disturbed.  Harley 
had  indeed  been  elected  before  the  year  1812,  when  there 
was  no  limitation  of  the  office  by  any  act  of  the  legislature, 
and  had  been  commissioned  during  good  behaviour.  But 
the  principle  on  which  the  two  cases  depend,  is  neverthe- 
less the  same.  If  the  constitution  secures  to  the  ordinary 
his  oftce  during  good  behaviour,  it  cannot  be  abridged  by  an 
act  of  the  Legislature ;  neither  can  it  be  limited  by  the 
terms  of  the  commission.  The  governor,  in  granting  a 
commission^  acts  ministerially,  apd  therefore  ought  to 
make  it  conform  to  the  law  and  the  constitution.  The  com- 
mission does  not  confer  the  office  ;  it  is  only  evidence  of 
it,  and  cannot  change  the  tenure  by  which  the  constitution 
declares  that  it  shall  be  held.  As  soon  as  an  ordinary  is 
elected,  he  is  in  office  under  the  constitution,  and  entitled 
to  all  the  rights  and  immunities  conferred  by  that  instru« 
ment. 

Whether  such  a  construction  would  be  given  to  a  mere 
temporary  appointment  by  the  governor,  during  an  occa- 
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sional  vacancy  of  the  office  until  an  election  could  tnke' 
place,  is  a  question  on  which  it  is  not  now  intended  to.ex- 
press  an  opinion.  A  person  so  appointed  may,  perhaps, 
be  considered  in  the  nature  of  a  locum  tenens^  without  ac- 
quiring a  permajient  tenure  in  the  office.  The  public  good 
would  seem  to  require  that  such  an  office  should  always 
be  filled,  and  it  is  the  duty  of  the  government  to  take  care. 
ne  quid  detrimenti  rcspublica  capiat^ 

The  motion  in  this  case  must  be  refused. 

Justices  Colcock^  Johnsojiy  Gantt  and  Ai/^^r,  concurred. 

Justice  R'tchardson : 

I  acquiesce  in  this  decision  by  reason  that  the  point  has 
been  before  decided. 

in  Ilia  ms^  for  the  motion. 
.    Fernandisy  contra. 


This  case,  and  the  succeeding  one  arc  n6t  of  this  term,  but  it  was  thoiig'ht 
best  to  place  them  together  with  the  two  antecedent  cases  of  JstfUt 
and  Jeter  :  as  they  were  all  on  constitutional  questions  very  similar  in 
their  nature. — R. 

The  State  vs.  WilliaUi  M.  Hutson. 

Ordinaries,  by  the  tlrinl  article  of  the  constitution  of  this  state  are  judi- 
cial officers,  and  hold  their  offices  during  good  behavior ;  and  where 
the  governor,  under  the  act  of  1815,  appointed  an  ordinary  to  fill  a 
vacancy,  although  the  act  authorizes  him  only  to  make  a  teroporaxy 
appointment  until  an  election  shall  take  place,  yet  the  ordinary  bein|^ 
in  office,  be  is  in  under  the  constitution,  and  Iralds  during  good  be- 
haviour, 

Beaufort  district,  April  Term,  1821.     Tried  before  Mr- 
Justice  Colcock* 

X  HIS  %vas  a  rule  to  shew  cause  why  an  information  of 
quo  ivarranto  should  not  be  ordered  against  the  defendant, 
acting  as  ordinary  of  Beaufort  district,  alleging  an  usurpa* 
tion  of  that  office,  and  requiring  the  defendant  to  shew  by 
%vhat  authority  he  claimed  it.     To  this,  defendant  shewed 
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fdt  csluse,  thai  by  the  constitutioB  of  this  state,  ttie  ordina^k 
)ry  b  a  Judge,  holding  his  bffic'e  during  good  behmnour.^^ 
That  although  by  the  cobdtitution,  the  thode  of  appoint^ 
ment  is  left  in  the  discretion  of  the  legislature,  yet  Uie  te- 
nure of  the  office  is  placed  beyond  their  controL  That  by 
one  clause  of  the  act  of  1815,  the  election  of  ordinary  is 
given  to  the  people^  and  by  another  clause  of  the  same  act, 
the  governor  is  authorized  to  fill  any  vacancy  that  should 
occur.  That  Robert  G*  Norton^  formerly  ordinary  of 
Beaufort  district,  having  in  January,  1819,  vacated  the  of- 
fice of  ordinary,  the  governor  appointed  the  defendant  or-* 
dbary»  and  commissioned  him  in  February^  1819,  to  hold 
until  an  election,  according  to  the  act  of  1815*  That  such 
an  appointment  vests  the  office  during  good  behaviour,  un- 
der the  constitution,  the  limitation  of  tenure  *^  till  ah  elec- 
tion  being  void.*'  Whereupon  the  defendant  prays  that 
the  said  information  may  not  be  allowed  against  him^ 

On  the  return  of  the  rule,  the  Judge  decided  that  the 
cause  shewn  Was  sufficient ;  that  the  defendant  was  enti- 
tled to  bis  office  ^^  during  good  behaviour^  and  discharged 
the  rule.'* 

An  appeal  was  therefore  made,  upon  the  ground,  that 
die  defendant  was,  by  his  appointment  and  conunission 
only  entitled  to  his  office  till  an  election  heldf  which  having 
taken  place,  the  defendant's  commission  had  expired. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court* 

In  the  case  of  Hays  vs.  Harky^  (I  Con*  kep.  267, J 
this  court  decided  that  ordinaries^  by  virtue  of  the  third 
article  of  the  constitution  of  this  state,  are  Judges  of  Infe- 
rior Courts,  and  hold  their  commissions  during  good  beha- 
viour. And  in  the  case  of  the  State  vs.  Lyles^  fAnte,  SLZSj 
ordinary  of  Chester  district,  it  has  been  further  decided, 
Unanimouslyj  that  although  the  defendant  had  been  elected 
under  the  act  of  1815,  and  had  received  a  commission  for 
four  years  only,  according  to  the  provisions  of  the  act  of 
1812,  still  his  tenure  of  office  was  under  the  constitution, 
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and  that  he  held  his  office  during  good  behaviour.  These 
two  adjudications,  by  deciding  that  ordinaries  are  Judges 
of  Inferior  Courts,  Within  the  meaning  of  the  constitution, 
facilitate  greatly  the  decision  in  the  case  now  before  us^-« 
We  must  now  hold  the  principle  settled^  and  respect  it. 

The  power  of  appointing  ordinaries  is  givep  tojthe  go« 
vemor  by  the  act  of  1815,  in  these  words,  to-wit :  **  That 
the  governor  shall  have  power,  and  he  is,  hereby  required 
to  fill  up  all  vacancies  in  either  of  the  o£Sces  aforesaid,  (of 
which  the  ordinary  is  one)  that  shall  take  place,^*  &c.  ^  To 
hold  under  such  appointment,  until  such  time  as  an  election 
fthall  take  place/' 

ITpon  this  clause,  two  views  opposite  to  each  other  have 
been  taken,  in  order  to  distinguish  the  case  before  us  from 
the  adjudications  just  noticed : 

1st*  It  has  been  suggested  thstt  the  whole  clause  is  un- 
constitutional, and  the  appointment  of  the  defendant  alto- 
gether void. 

But  by  the  constitution  of  this  statCf  all  legislative  au- 
thority, with  a  very  few  restrictions,  is  given  to  the  legis- 
lature, or  general  assembly.  A  law  then,  when  enacted 
by  that  body,  must  be  deemed  constitutional,  unless  it 
comes  plainly  within  some  constitutional  exception  to  the 
general  power  of  legislation.  And  although  the  third  ar- 
ticle of  the  constitution  is,  by  obvious  implication,  one  of 
the  restrictions,  and  renders  abortive  any  attempt  to  alter 
the  tenure  in  office  of  certain  judicial  officers,  of  which  the 
ordinary  has  been  decided  to  be  one  ;  still,  though  a  part 
of  the  clause  should  come  within  that  restriction,  the  rest 
may,  notwithstanding,  be  constitutional.  For  although 
some  provisions  of  an  act  be  unconstitutional,  yet  it  does 
not  follow,  on  that  account,  that  the  whole  is  void.  Now, 
the  clause  of  the  act  of  1815,  before  noticed,  has  two  ob- 
jects^ first,  the  manner  of  filling  vacancies  ;  secondly,  the 
term  of  o£ice  to  be  holden  by  the  appointees.  The  former 
is  clearly  constitutional^  because  there  is  no  restriction  up- 
on the  manner  of  appointing  Judges  of  Inferior  Courts, 
and  of  course  the  power  of  appointing  them,  iuay  be  givert 
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to  the  governor^  or  any  agent  of  government*  But  thf 
~^tter  object,  i.  e.  the  term  of  office  haviDg  been  already 
fixed  by  the  constitution,  any  legislation  upon  it  is  super- 
fluous  :  and  when  the  act  goes  to  alter  the  term  of  office,  it 
conflicts  with  the  constitution,  and  as  far  as  it  does  con* 
J^icty  tkd  lazp  to  be  harmless  miist  be  inoperative.  Writ- 
ten laws  are  to  be  so  construed  as  to  advance  the  end  pro* 
posed,  and  in  such  a  manner  as  that  ever}'  part  may  pre* 
vail,  if  possible.  And  although  a  particular  clause  may 
not  prevail  in  its  full  extent,  because  impossible  or  uncon* 
stitutional,  in  some  one  respect,  ytt,  as  far  as  it  can  be 
done,  consistently  with  the  constitution,  we  are  bound  to 
support  it ;  simply,  because  it  is  a  legislative  enactment. 
The  great  object  of  the  clause  before  us,  i.  e*  the  manner 
of  appointment^  being  constitutional^  is  therefore  authori^ 
iative.  But  the  attempt  to  alter  the  tenure  in  office^  as  it 
conflicts  with  a  constitutional  provision^  fixing  the  tenure 
of  such  an  ofice^  cannot  prevail.  The  act  stands  then  pre* 
cisely  as  if  no  alteration  of  the  tenure  had  been  attempted, 
and  the  appointment  being  made,  the  tenure  in  the  office 
follows  by  virtue  of  the  constitution,  as  if  no  law  had  been 
passed  upon  the  subject  of  the  tenure. 

It  has  been  suggested  in  the  second  place,  in  order  to 
support  the  entire  clause  of  the  act,  that  temporary  apt 
pointmcnts  may  be  necessary  to  preserve  the  continued  ex- 
ercise of  the  ordinary^s  jurisdiction  ;  and  that  the  election 
by  the  people,  preserves  finally  the  tenure  required  by  the 
constitution,  as  decided  in  the  case  against  Lyles.  But 
however  true  it  is,  that  appointments  undef  some  authority 
are  necessar}',  to  the  unbroken  exercise  of  this,  as  well  as 
of  every  jurisdiction,  yet  it  does  not  follow  that  they  must 
be  temporary.  The  constitution  consists. chiefly  of  a  re- 
cognition of  certain  general  principles,  deduced  from  ex- 
perience, and  established,  because  intrinsically  wise,  and 
practically  beneficial.  And  it  will  not  be  questioned,  that 
in  order  to  be  either  wise  or  beneficial,  these  principles 
must  be  uniform.  It  is  ever  to  be  borne  in  mind  too,  that 
In  the  construction  of  the  constitution,  we  are  Co  regard  the 
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main  object  and  policy  of  the  framen  of  that  inatnimeiifj 
with  a  resolution  that  never  flags.  This  is  the  governing 
rule,  and  knowing  these,  w(^  are  l^d  to  the  true  consttuc<» 
tion.  Now  what  a|*e  the  objects  and  policy  of  the  third 
article  of  the  constitution  which  should  copnmand  suck 
Inviolable  regard  ?  They  manifestly  are,  tha(  the  Judges, 
both  of  Inferior  and  Superior  Courts,  shall  hold  their  offi« 
ces,  unawed  by  the  influence  of  parties^  and  independent 
of  men  in  power.  It  is  to  buoy  up  their  resolution^  and 
to  confirm  their  integrity,  more  than  for  any  other  general 
cause ;  and  with  more  reason  in  this  country  dian  an)^ 
where  eUe,  that  the  judicial  commission  ought  to  contt<* 
nue  duriqg  good  behaviour.  Because  Afre  the  different 
ponatitutions  nqt  oidy  guarantee  the  property  of  the  citi^ 
zen,  his  liberties  i|nd  privileges,  but  constitute  the  sole 
means  of  marking  out  the  distinction  between  the  delegated 
powers  and  prerogatives  of  the  confederated  naUoo,  ^nd 
the  independent  rights  of  tl^e  individual  states*-  And  in 
laying  down  the  proper  line  of  demarcation,  opposite  io^ 
terests,  inveterate  partialities,  and  jealpus  cplUsions,  .con- 
tending  for  supremacy,  must,  put  to  the  ^verelt  test  the 
integrity,  fortitude,  and  diaintereatednesa  of  the  American 
Judiciary*  Hence,  the  peculiar  necessity  of  their  inde- 
pendence. And  it  is  evidently  proposed  that  this  essen- 
tial independence  of  the  Judget  shall  be  insured  by  meaM 
of  their  oflices  being  dependei^t  but  upon,  their  own  good 
behaviour.  It  is  this  permapency  and  security  that  the 
convention  supposed,  would^  by  placing  the  Judge  out  of. 
the  teach  of  fear,  render  him  a  firm  ai^d  faithful  agent,  and 
would  leave  the  assurance  greatly  increased,  that  under 
every  emergency,  the  constitution  woydd  find  in  him  the 
intrepid  guardian  of  its  principles.  But  if  under  any  cir«. 
cumstances  a  Judge  could  hold  a  temporary  commission, 
hewQuld  want  the  constitutional  sheet  anchor  of  indepen-* 
dence  and  integrity ;  and  his  office,  in  derogation  of  the 
constitution,  would  depend  tpo  little  upon  his  own  good 
Ixhaviour,  and  too  nmch  upon  men  in  power,  and  the  favor 
of  electors.    )t  would  be  vain  to  ssyi  tiiat  ^^  occasional  ip* 
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$m^  w4ukl  b«  jnamatcrial :  the  just  observation,  that 
wbatk  pETccedcnt  to  day,  becomes  law  to-morrow,  would 
be  strictly  applicable.  And  were  it  once  allowed  that  any 
such  officer  may  be  restricted  by  a  temporary  commission, 
it  w^d  be  easy  for  ingenuity  and  influence  to  prepare  the 
means  of  having  the  instance  repeated ;  and  in  time  they 
would  become  so  multiplied,  that  the  practical  benefits  of 
this'  kadtng  principle  of  the  constitution  might  be  friUered 
away  tp  insignificance*  Yes,  any  such  plastic  power  to 
be  occasionally  exercised  in  the  modification  of  the  prinei- 
pies  of  the  constitution,  would  steal  with  insidious  steps 
through  its  whole  extent,  and  impair  its  strength,  might 
moulder  its  strong  qement  into  dust,  and  fatally  aap  that 
monument  of  wisdom  which  we  now  so  confidently  be- 
lieve, Monumentum  arf  perennius.  The  principle  must 
be  preserved  entire  and  perfect,  or  it  ceases  to  be  a 
constitutional  principle;  and  we  must  therefore  guard 
against  the  smallest  violation.  But  observations  need  not 
be  further  multiplied.  The  adjudication  first  noticed,  in 
deciding  that  .under  the  constitution,  the  ordinary  is  n 
Judge  of  an  Inferior  Court,  did,  in  my  judgment,  decide 
that  wherever  there  can  be  an  appointment  of  an  ordinary 
|t  all,  though  the  legislature  may  have  the  individual  ap- 
pointed in  their  own  way  5  yet,  when  appointed,  at  the  in- 
itai^thathe  swears  fidelity  to  the  ^constitution, /Aar  ci^n- 
^tution  $0kmnbj  assures  to  him  his  office  during  good  be* 
haoiour^^ 

The  motion  is  ^erefore  refused. 

Justices  Cokocij  Ganit  and  Bay^  concurred. 

King^  for  the  motion* 
OfimJfe^  contrat 

The  State  vs.  Thomas  McClintock. 

iy  the  eonstitatioiia  the  dieriflTs  bold  tbelr  offices  for  the  term  sf  four 
ytKMi  and  wHere  the  fOTemoc^  under  the  act  of  1803,  appointed  a 
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■beriflr  to  fill  a  Taeancy,  until  an  election  fthould  take  place,  9lich  ahi; 
tifff  beinj^  in  ofEce*  is  in  under  the  constitution,  and  holds  his  offiet 
for  four  jeark 

Chester  district,  March  Term,  1822*    Information  in  form 
of  a  quo  warrant ou     Tried  before  Mr.  Justice  jfohnson^ 

M.  UIS  was  an  infpnnntion  filed  in  behalf  of  John  Kerme* 
ifyy  Esq.  against  tn^  defendant,  charging  him  with  wroog- 
fiiUy  holding  and  exercising  th(:  oBice  of  SherilF  of  Ches- 
ter district,  and  keeping  out  the  said  John  j^ennedtf^  who 
it  is  alleged  is  entitled  to  the  ofBce. 

The  facts  stated  in  the  information  are  briefly  as  follows : 

yafTtes  M^Clintocky  Esq.  late  sheriff,  died  before  the 
expirattoD  of  his  term  of  oflice.  The  defendant  was  ap- 
pointed by  the  govei-nor,  under  the  act  of  1808,  until  an 
election  should  take  place,  as  provided  by  that  act ;  at 
which  time  an  election  was  held,  Kennedy  and  defendant 
were  candidates,  and  Kennedy  was  elected,  and  thercupoii 
claims  the  office. 

Defendant  pleaded  the  commissioD,  and  concluded  that 
this  appointment  entitled  him  to  hold  the  office  for  four 
years  from  the  time  of  his  appointment. 

Demurrer  and  Joinder  in  demurrer. 

The  presiding  Judge  overruled  the  demurrer,  oh  the 
grouid  that  the  constitution  of  this  state  had  fixed  the  te- 
Btzreof  the  office  of  sheriff  at  four  years,  and  in  whatever 
manner  appointed,  he  had  a  right  to  hold  it  for  that  period. 

The  Solicitor  moves  this  court  to  reverse  the  decision^ 
on  the  following  grounds  : 

1st.  Because  the  appointment  of  the  defendant  did  not 
create  him  sheriff,  as  contemplated  by  the  constitution  for 
four  years,  but  only  armed  him  with  the  powers  of  sheriff, 
and  authorized  him  to  exercise  them/ro  hac  vice^  for  the 
period  of  his  appointment. 

2d.  Because  the  constitution  only  contemplated  that 
those  sheriffs  shall  hold  their  offices  for  four  years,  whq 
arc  elected  for  that  purpose  in  the  manner  prescribed  by  law. 

3d.  Because  the  decision  of  the  presiding  Judge  is  cou- 
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traiy  to  the  spirit  and  meaning  of  the  constitution,  and  of 
the  act  of  assembly,  which  is  consistent  with  it« 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court* 

In  determining  this  case,  I  will  inquire  : 

1st.  What  are  the  constitutional  provisions  in  relation 
to  the  term  of  office  ?     And 

2d*  What  are  the  provisions  of  the  constitution  and  laws,, 
in  relation  to  the- power  orappnintment  b)  the  governor  ? 

The  first  section  of  the  sixth  article  of  the  constitution 
declares*  *'  that  the  Judges  of  the  Supreme  Courts,  Com- 
missioners of  the  Treasury,  Secretary  of  State,  and  Sur- 
rcyor-Gcneral,  shall  be  elected  by  a  joint  ballot  of  both 
houses  in  the  House  of  Hepresentatives,  and  that  the  three 
latter  shall  hold  their  offices  for  four  years,  but  shall  not  be 
eligible  again  for  four  years  after  the  time  for  which  they 
hare  been  elected. 

The  second  section  declares  that  all  other  officers  shall 
be  appointed  as  heretofore,  until  otherwise  directed  by 
law.  But  sheriffs  shall  hold  their  ufficcs  for  four  years^ 
and  not  be  again  eligible  for  four  years  after  the  term  for 
which  they  have  been  elected.  From  which,  it  is  obvi- 
ous that  the  framers  of  the  Constitution  meant  to  leave  to 
the  legislature  the  power  of  appointing  these  officers  in 
whatever  manner  they  should  think  fit ;  but  ordained  a 
fixed  and  determinate  time  for  which  they  should  hold 
their  offices*  It  was  contended  that  the  true  construction 
of  this  second  clause  of  the  second  section  of  the  constitu- 
tion is,  that  those  who  should  be  elected  sheriflfs  should 
hold  for  four  years,  but  not  those  who  might  be  appointed. 

But  this  is  absurd,  for  first,  there  is  no  difference  made 
between  the  duties  and  responsibilities  of  th<£  officer  ap- 
pointed and  the  officer  elected.  In  either  case,  he  is  a  she- 
riff, an  oficer  known  to  the  law.  Why  then  should  they 
have  intended  that  the  sheriff,  elected  by  the  legislature, 
should  hold  for  four  years,  and  that  he  who  should  be 
elected  or  appointed  by  the  governor,  or  any  other  autho* 
rity,  should  hold  for  a  less  time  ?     Again,  they  gave  the 
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power  of  appomtnieot,  subject  to  the  limitaUo&  as  to  the 
term  of  oiBce* 

The  argument  of  counsel  is,  that  by  eStercising  the  poW'^ 
era  given,  they  can  also  exercise  that  which  was  not  given* 
By  appointing,  they  can  destroy  the  time  for  which  the 
officer  shall  hold.    This  certainly  was  n^ver  intended ;  the 
object  and  nature  of  the  constitution  are  too  well  under- 
stood, and  the  wisdom  of  its  framers  too  conspicuous  to 
admit  of  any  such  notion.     As  to  some  officers,  they 
thought  it  necessary  to  fix  both,  the  manner  of  appoint* 
ment  and  the  term  of  office.     As  to  others,  (and  among 
those,  sheriffs,)  it  was  conceived  to  be  sufficient  to  limit 
ilie  term  of  office,  and  leave  to  the  legislature  the  mode  of 
appointment.    The  framers  of  the  constitution  evidently 
use  the  words  election  and  appointment  as  synonimous* 
"  All  other  officers  shall  be  appointed,^  In  the  very  clause 
in  which  they  are  speaking  of  sheriff,  of  whom  in  the  next 
line,  they  use  the  word  elected,  and  who  were  at  that  time 
chosen  by  the  legislature.     Again,  in  the  oath  of  office^ 
which  applies  to  all,  *<  I  swear  that  I  am  qualified,  under 
the  constitution,  to  exercise  the  office  to  which  I  have  bees 
appotnted.^^    By  die  whole  section  then,  it  is  clear  that  die 
sheriffs  are  to  hold  for  four  years,  no  matter  how  appointed. 
In  pursuance  of  the  authority  given  by  the  constitution^ 
the  legislature  in  1808,  enacted,  that  the  sheriffs  should  be 
elected  by  the  people  on  the  second  Monday  in  January, 
in  each  district,  where  a  vacancy  should  take  place  ;  and 
the  same  act  gives  to  the  governor  the  power  of  appoint- 
ment, when  the  vacancies  should  not  be  filled  by  the  peo- 
ple.   The  clause  is  in  these  words : 

Be  it  enacted^  That  the  governor  shall  have  power^  and 
lie  is  hereby  required  to  fill  up  all  vacancies  in  the  office  of 
liheriff  that  shall  take  place  by  death,  resignation,  removal 
out  of  the  state,  removal  from  or  expiration  of  office  of  any 
person  possessing  the  same,  or  by  any  election  of  sheriff 

being  declared  void  by  the  managers  as  aforesaid,  or  where 
any  two  or  more  candidates  shall  have  an  equal  number  of 

^•otcft,  to  hold  under  such  appointment,  until  such  time  ss 
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*•!  c!>cl:  m  shall  take  place,  according  to  ilie  provisions  of 
il.is  act.  Now  it  is  contended  that  the  latter  words  do 
control  the  power  of  appointment  as  to  time,  and  ought  to 
be  consiraed  to  mean  until  the  next  ensuing  January.  This 
I  would  be  contrary  to  the  provision  of  the  constitution,  and 

^  consequently  a  void  limitation  of  the  governor's  power.     I 

will  not  readily  believe,  however,  that  this  was  the  inten- 
tion of  the  legislature ;  they  are  equally  bound  with  our^ 

•  •  • 

selves  to  respect  the  constitution,  and  never  intentionally  to 
violate  its  provisions.     I  will,  therefore,  put  such  d  con- 
struction on  the  act  as  will  be  most  consistent  with  their  du- 
ty, and  the  provisions  of  the  constitution.     I  think  the  le- 
gislature did  not  intend  to.  interfere  with  the  provisions  of 
the  constitution,  as  it  relates  to  the  term  of  office.     The 
words  which  it  is  supposed  limit  the  time  for  which  the  go- 
vernor shall  appoint,  until  the  next  succeeding  Januar}%  do 
not  in  themselves  warrant  the  construction :  they  are  these, 
^  To  hold,  imder  sucK  appointment,  until  such  time  as  an 
election  shall  take  place,  according  to  the  provisions  of 
this  act."     When  does  an  election  take  place  according 
to  the  pit>vi8ions  of  the  act  ?     When  there  is  a  vacancy  or 
will  be  one  in  th^  month  of  February,  in  ahy  district. — 
Now  the   very  question  is,  is  there  a  vacancy?     Un- 
til it  be  determined  that  there  is  a  vacancy,  there  can  be 
no  election.     All  that  was  meant  was  to  hold  until  the  re- 
gular time  of  election  shall  come  round,  that  is  the  January 
before  the  four  years  expired.    This  more  fully  appears 
from  an  examination  of  the  whole  clause.    If  the  legisla- 
ture had  given  to  the  governor  the  power  of  filling  such 
vacancies  only  as  were  occasioned  by  death  or  resignation, 
it  might  have  been  presumed  that  they  intended  him  to  fill 
up  only  the  unexpired  ume ;  but  when  we  perceiTc  that 
he  is  authorized  to  appoint,  at  the  ^^  expiration  of  office,^' 
if  the  people  do  not,  are  we  not  led  to  the  irresistible  con- 
clusion that  they  meant  he  should  appoint  for  four  years  i 
As  late  as  1818,  the  legislature  took  this  view  of  the  sub- 
ject in  the  case  of  Moses  Mathews^  who  was  appointed  by 
the  governor,  but  who  had  not  been  conunissioned  in  time. 

32 
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In  the  acts  of  that  year,  page  59,  it  is  said,  "  and  he  the 
said  Moses  Mathexvs^  shall  be  entitled  to  hold  the  said  of- 
fice for  four  years  from  the  time  of  his  appointmeut,  as 
the  constitution  of  this  state  requires/^  Here  is  a  legis- 
lative construction  of  the  constitution. 

JBut  it  is  contended  that  from  the  whole  act  of  1808,  ta- 
ken together,  it  is  manifest  thdt  it  was  the  intention  of  the 
legislature  to  limit  the  term  of  office  when  there  was  anap* 
pointment  by  the  governor.  If  such  was  the  intention  of 
the  legislature,  and  is  the  meaning  of  the  act,  I  have  no 
hesitation  in  declaring  it  in  that  particular  unconstitution- 
al; for  I  am  satisfied  that  the  framers  of  the  constitution 
intended  that  the  office  should  endure  for  four  years,  and 
no  longer,  or  a  shortet  period  of  time,  where  the  incum- 
bent lived,  ot  did  not  temove  out  of  the  state,  nor  was  not 
removed  from  office.  And  the  appointment  of  the  govcr* 
nor  could  continue  foi*  one  year.  The  incumbent  might  af- 
terwards be  elected  for  four  years,  and  thus  violate  tbe 
constitution,  by  holding  for  five  years,  and  if  not  re-elect- 
ed, hold  for  one  year,  which  would  equally  operate  as  a 
violation  of  its  provisions.  The  arguments  of  inconveni* 
ence  were  pressed  on  the  court,  and  are  deserving  of  no- 
tice on  that  account,  as  well  as  because  they  are  calculated 
to  mislead. 

It  was  said  if  the  governor  be  allowed  to  appoint,  for 
four  years,  it  will  entirely  defeat  the  intended  election  faj 
the  people*  If  this  consequence  did  result,  it  cannot  pre- 
vent the  court  from  a  conscientious  though  unpleasant  dis- 
charge of  duty ;  but  it  is  not  correct  in  fact.  Why  ^ot  an 
election  take  place  on  the  January  preceding  the  determi- 
nation  of  the  incumbents  term  of  office,  as  it  does  in  those 
cases,  where  a  sheriff  is  elected  by  the  people  \  I  can  per- 
ceive nothing  which  prevents  it.  The  elecdons  always 
precede  the  time  of  the  expiration  of  office,  and  may  as 
well  be  so  in  the  case  of  appointment.  The  only  differ* 
ence  vhay  be  that  the  successor  may  come  into  office  at  some 
other  time  than  the  month  of  February,  which  is  by  no 
means  important 
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Another  inconvenience  urged  was,  that  a  sheriff  may 
i'esign  at  the  last  moment  of  his  term,  and  procure  his 
friend  to  be  appointed.  This  I  do  not  think  to  be  an  in- 
convenience, for  I  shall  always  believe  that  the  person  who 
will  fill  the  executive  chair  of  this  state,  will  not  be  under 
the  influence  of  any  man,  but  will  act  independently,  and 
for  the  good  of  his  country  ;  and  the  objection  goes  to  the 
whole  law,  for  it  is  clear  that  the  power  of  appointment  is 
given  on  resignation* 

If  it  be  desirable  to  restrain  the  exercise  of  this  power 
in  the  governor,  the  legislature  can  do  it  at  any  moment* 

This  case  has  the  support  of  authority  also.  A  similar 
decision  took  place  in  the  case  of  Harley^  (1  Const*  JRep. 
26ir,J  Lyles  and  Hutson^  (ante^  238-240.^ 

The  motion  is  therefore  dismissed. 

The  case  against  Allen  Barksdale^  sheriff  of  Laurens, 
tried  before  me,  is  decided  by  this  case.  But  as  there  is 
another  point  in  that  case  which  it  may  be  important  to  de- 
termine, (to  prevent  its  occurring  again),  I  deem  it  proper 
to  express  an  opinion  on  it  at  this  time.  The  managers  of 
the  election,  in  that  case,  had  returned  the  said  A.  Barksdak 
duly  elected,  and  we  have  determined  that  their  decision  is 
finaland  conclusive.  (The  State  vs.  Deliesselme^  ante  52.) 
The  only  question  then  was,  whether  any  particular  num- 
ber of  the  managers  or  all  of  them  should  have  signed  the 
certificate.  It  is  ascertained  that  a  majority  of  the  sitting 
members  signed  that  return,  which  was  certainly  sufficient 
jtohave  authorized  the  governor  to  have  commissioned 
bim  for  four  years.  His  term,  therefore,  will  expire  at  the 
regular  period,  in  Feb.  1826,  and  an  election  may  be  held 
in  the  preceding  January.  This  motion  was  alsoditmissedt 

Justices  Richardson  and  Johmon^  concurred. 

Justice  jVisf/; 

I  concur  in  this  decision,  because  I  think  the  principle 
was  decided  in  the  case  of  the  State  vs.  Hutson. 

Justice  Hug^r  copcurred  with  Justice  Nott* 

Clarkey  for  the  tnotion. 
Williams  i^  MUk^  contra* 
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State  vs.  John  Spurgin. 

where  a  person  v.'aa  imlicied  for  horse  struling,  and  the  jury  found  «. 
verdict,  "  guilty  of  petit  larceny,"  the  court  Aft\'r4  tliai  judgTiier.tnf 
petit  larceny  could  not  be  pronounced  upon  the  prisoner;  but  order- 
ed him  back  for  triid.  .     ' 

Tried  at  Spartanburgh,  Fall  Term,  1821. 

J.  HE  prisoner  was  indicted  under  the  act  of  the  legishi- 
ture  for  horse-stealing,  and  the  proof  of  his  guilt  was  con- 
clusive. No  evidence  Was  offered  as  to  the  value  of  the 
horse,  but  Ironi  his  description,  it  ^v^s  apparent  he  was 
worth  but  little,  and  the  jury  under  the  dire'ction  of  the  pre- 
siding Judge,  ioOnd  the  following  verdict,  "  guilty  of  pe- 
tit larceny," 

On  th^e  prisoners  being  brought  up  for  sentence,  Mr. 
Solicitor  Davis  moved,  that  senteilce  as  for  petit  larceny 
should  be  pronounced  upon  him.  The  presiding  Judge 
doubted,  however,  '.vhcther  the  prisoner  could  be  found 
guilty  of  petit  larceny  c^n  this  indictment,  and  directed  thJ^t 
tlie  question  should  be  brought  up  for  the  cousiderat'on  ci 
this  court.  ... 


Mr.  Justice  Joimson  delivered  the  opinion  of  the  court. 

The  principle  involved  in  this  case,  appears  tome  to  have 
been  distihctlv  settled  by  this  court,  in  the  case  oli^^St^U 
vs.  Hdrdif  Mrles^  and  as  I  think  on  correct  principles*  I 
am  :(ware  -that  there  are  many  cases  in  which  the  party  itaay 
be  found  guilty  of  an  offence  less  than  that  which  follows 
from  the  facts  stated  in  the  indictment;  als  on  an  indic;ment 
for  an  assault  and  battery,  the  jury  may  find  the  acsauk  \ 

only.  So  on  an  indictment  for  grand  larceny,  a  verdict  for 
petit  larceny  is  good.  And  the  saihe  rule  applies  to  most 
offences  of  ^  compound  character;  and  the  reason  is,  the 
greater  offence  necessarily  includes  the  minor,  as  in  the 
cases  put,'  every  battery  includes  aii  assault,  and  grand, 
includes  petit  larceny ;  and  the  distinction  appears  to  me 
to  depend  solely  on  the  question,  whether  the  of^nc*  - 
charged  in  the  indictment  is  dependent  on  some  cther^  ano 
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v.ijic^t  which  i:  cannot  be  perpetrated,  oris  of  itself  a 
substantial  independent  offence,  or  in  other  words,  whe- 
ther It  is  compound  or  simple  ?  If  the  former,  the  jury 
may  deter  mine  which  haa  been  committed  ;  but  if  the  lat- 
ter, they  are  not  at  liberty  to  substitute  another ;  for  a  sin- 
;-le  fact  only  is  put  in  issue.  Let  us  apply  this  distinc- 
tion to  the  present  case.  It  will  not  be  denied  that  the 
legislature  have  the.  power  to  take  away  the  benefit  of  cler- 
gy even  from  petit  larceny,  or  that  they  have  taken  it  away 
from  horst-stealing,  without  regard  to  value.  The  fact 
of  stealing  is  then  the  only  one  put  in  issue,  the  offence 
therefore  is  simple,  and  not  compound.  One  case  of  com- 
mon occurrence  will  be  a  sufBcient  illustration.  Burglary 
consists  in  the  breaking  and  entering  the  mansion  house  ct 
another  in  the  night,  with  intent  to  commit  some  felony  in 
the  same,  whether  such  intention  be  executed  or  not. — 
f2  Chitiyy  Critn^  Law^  48-t.^  Now  if  the  intention  only 
he  charged  in  the  indictment,  the  jury  can  only  find  .upci* 
that  fact ;  but  if  the  execution  of  the  intention  by  stealing 
the  goods  be  also  charged,  the  prisoner  may  be  convicted 
of  the  less  aggravated  offence,  and  acquitted  of  the  high- 
er, (Z  Chitti/y  1099  ;J  and  for  the  very  obvious  reason, 
that  in  the  first,  one  offence  only  is  charged,  and  in  the 
last  two.  ' 

The  argument  opposed  to  this  view  of  the  subject  is, 
that  every  larceny  necessarily  includes  petit  larceny,  whefi 
the  value  of  the  thing  stolen  is  more  than  twelve  pence, 
and  IS  therefore  compound;  and  the  authority  relied  on 
isfl  Hale  P.  C  531.^  The  argument  is  already  an < 
swered.  The  act  takes  away  the  benefit  of  clergy  from 
this  offence  without  regard  to  the  value  of  the  horse  ;  and 
the  case  relied  on  seems  to  have  arisen  out  of  peculiar  cir- 
cumstances, and  to  have  originated  in  the  exercise  of  an 
arbithiry  discretion,  supported  by  a  distinction  too  refined 
to  be  tangible,  and  i^  at  war  with  the  general  doctrine  on 
the^^ubject ;  for  it  is  expressly  laid  down  that  in  this  cast: 
(horse-stealing,)  and  some  others  of  the  same  character, 
th*  value  of  the  property  reed  not  be  proved.     ^2  Chittjj^ 
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Com*  LarVy74fl,J  And  I  am  led  to  the  conclusion,  that 
judgment,  as  for  petit  larceny,  cannot  be  pronounced  ou 
the  prisoner. 

Growinrr  out  of  this  result,  the  question  arises  whether 
this  verdict  amounts  to  an  acquittal  of  the  prisoner,  or 
whether  he  should  oe  ordered  back  for  trial  ?  Some  of  my 
brethren  incline  to  the  former  opinion,  but  I  think  the 
latter  is  the  correct  coarse. 

I  concur  in  the  general  position  that  no  man  shall  be 
twice  tried  for  the  same  offence.  It  is  a  privilege  secur*  j 
cd  by  magna  charta.  Its  application  to  the  present  case 
will  be  best  tested  by  inquiring  how  the  prisoner  is  to  avail 
himself  of  this  protection,  if  put  on  a  second  trial  ?  He 
must  plead  a  former  acquittal.  Would  the  finding  on  this 
indictment  support  that  plea  ?  I  think  not.  It  is  already 
shewn  that  the  verdict  in  this  case  was  foreign  to  the 
charge  against  the  prisoner,  and  is  in  that  view  of  it  no  ver- 
dict ;  and  is  precisely  analogous  to  Bostici^s  case,  deci- 
ded in  this  court,  when  it  was  determined  that  if  in  the 
progress  of  the  trial,  the  jury  was  broken,  so  that  they 
could  not  pronounce  a  verdict,  it  was  no  acquittal,  although 
the  party  had  been  put  on  his  trial.  So  m  this  case,  if  this 
be  no  verdict,  the  jury  were  permitted  to  disperse  without 
a  finding  on  the  charge  against  the  prisoner,  and  does  not 
amount  to  an  acquittal.  The  case  of  the  Common-wealth 
vs.  Olcot^  (2  yohnsorCs  Cases  in  Error ^  301, J  is  in  point. 

If  this  verdict  is  to  be  regarded  as  a  sufficient  finding  as 
to  the  offence  charged,  it  is  susceptible  of  another  view.— 
Petit  larceny  is  not  the  offence  charged,  and  so  much  of 
the  verdict  as  relates  to  it  is  only  surplusage,  and  the  de« 
fendant  would  stand  convicted  of  the  crime  charged.  I 
think,  however,  the  former  is  the  correct  view ;  but  the 
court,  under  the  circumstances,  would,  in  any  view  of  it, 
send  the  case  back,  as  the  jury  might  have  been  influenced 
by  the  direction  of  the  presiding  Judge,  in  finding  the  pri:- 
soncr  guilty. 
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It  is  therefore  ordered  that  the  prisoner  he  sent  back  to 
take  his  trial. 
.   Justices  Cokock  and  Htiger^  concurred. 

Davis^  for  the  motion.    . 
"     contra. 
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Joseph  Stokes  vs.  John  Holliday. 

"Where  two  tracts  of  land  join,  and  one  projects  over  or  beyond  tbe 
other,  and  that  projection  is  called  for,  or  represented  in  the  plat  of  a 
tiurd  tract  which  calls  for  both  as  a  boundary,  such  projection  shall 
be  considered  as  a  station,  and  the  line  sbuli  bt^  extended  to  it,  al- 
tiiougb  it  exceed  the  distance  called  for. 

Ceteris  parUnu  lines  should  always  be  closed  in  the  manner  most  favo- 
rable to  the  oldest  grant. 

JLhIS  was  an  action  of  trespass  to  try  titles.     Tried  at 
Sumter,  Fall  Term,  1821. 

The  whole  case  depended  upon  the  manner  of  closing 
the  plaintiff's  lines.  The  question  was,  whether  the  plain- 
tiff's plat  should  be  closed  by  the  lines  A,  B,  C.  Z).  £^ 
P.  or  by  the  lines  A^  G.  M,  N.  0.  P.  or  whether  the  dis- 
tance called  for  pn  the  line  A.  F.  should  l)e  run  out,  which 
would  stop  at  V. ;  and  then  by  reversing  the  course,  close 
the  plat  at  the  pointy  which  would  be  intersected  on  the 
line  jB«  D.  by  a  line  drawn  parallel  to  the  line  K  E.  ?  The 
land  in  dispute  was  enclosed  in  the  parallelogram  T,  and 
yrould  fall  within  the  plaintiff's  line,  if  his  plat  should  be 
closed  according  to  the  first  delineation.  If  not,  then  the 
defendant's  land  would  be  excluded,  and  he  was  guihy  of 
no  trespass.  Th^  jury  found  for  the  plaintiff,  and  thereby 
established  the  line  jp.  E, 
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Richbourgh. 
No.  2. 
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Mr:  justice  Nbti  delivered  the  opinion  of  the  court. 

The  first  question  to  be  decided  In  this  case  is,  whethet 
the  small  offset,  represented  by  the  short  line  M.  G.  should 
be  fixed  at  the  place  represented  in  t^ie  plat,  or  be  eiten* 
fled  to  C.  Bi  If  it  should  be  fixed  at  JUL  G.  the  distance 
called  for  in  the  original  plat  would  extfcrd  only  to  JV^.— 
The  plat  would  then  be  closed  by  the  line  0.  P.  and  would 
not  embrace  the  defendant's  land.  The  plaintiff's  grant 
calls  for  Richburgh^s  land.  No's  1  and  2.  Both  those 
tracts  are  bounded  by  straight  lines  ;  but  No.  2  projects 
over  the  other  the  distance  of  C*  B.  Now,  we  can  disco- 
ver no  object  in  makhig  the  offset  in  that  line  of  the  plain* 
tiff's  land,  esicept  to  represent  that  projection.  I  should 
therefore  consider  that  a  station  to  which  the  line  should 
be  extended,  ^though  it  exceed  the  distance  called  for.-— 
There  is  also  another  fact  equally  conclusive ;  the  line 
crosses  a  creek  which  must  be  considered  a  natural  sta- 
tion ;  and  taking  the  distance  from  thence'laid  do\vn  in  the 
original  plat,  it  extends  to  B.  I  think,  therefot'e,  the  line 
C.  A  is  well  established.  Taking  the  courses  and  dis- 
tances from  them,  as  laid  down  in  the  original  plat,  it  will 
carry  us  to  D.  E.  Then  the  question  arises  whether  the 
lines  shall  be  closed  from  E.  or  tVhether  the  course  shall  be 
reversed  as  above  stated  \ 

According  to  any  theoretical  rule  of  geometry,  perhaps 
one  method  would  be  as  correct  as  the  other.  But  a  rule 
of  decision  has  long  prevailed  in  this  state,  that  in  closing 
lines  between  conflicting  grants,  the  method  most  favora- 
ble to  the  elder  ("ceteris  paribus  J  should  prevail,  which  is 
nothing  more  than  a  practical  application  of  the  common 
law  rule,  that  a  grant  shall  be  construed  most  strongly 
against  the  grantor.  The  court  are  therefore  satisfied  with 
the  verdict,  and  the  motion  must  be  refused. 

Justices  Huger^  Gantt^  Johnson  and  Richardson^  con> 
carred. 

De  Samsure  &f  Holmes^  for  the  motion. 
S»  ZX  Miller^  contra. 
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Sarah  Muling,  ff  a/,  vs.  Littleton  Grankpielc, 

The  rule  of  law  that  parol  evidence  shall  not  be  admitted  to  explain  or 
contradict  a  deed  applies  as  well  Co  cases  involving  the  titles  of  land 

'  as  to  others. 

Inhere  an  ambiguity  in  a  deed  has  been  raised  by  parol  evidence,  Hht 
same  kind  of  evidence  may  be  admitted  to  remove  such- ambiguity, 
but  no  further. 

At  a  Special  Court,  held  for  the  district  of  Fairfield,  Act- 
gust,  1820. 

X  HIS  was  an  action  of  trespass  to  try  titles  to  a  ttact  of 
land,   containing  six   hunclred   acres,  granted  to  James 

Thompson.  The  plaintiffs  proved  their  title,  and  estab- 
lished the  location  according  to  the  annexed  plat,  marked 
A.  B.  C.  D.  E.  F.  G.  11.  /.—The  defendant  set  up  a 
claim  to  one  hundred  and  fifty-one  acres  of  the  same  land, 
under  a  deed  from  jfohn  Millvig^  the  plaintiff's  ancestor. 
The  deed  describes  the  latxi  in  the  following  words — ^^  All 
that  tract  of  land,  containing  one  hundred  and  fifty  one 
acres,  more  or  less,  being  part  and  parcel  of  the  said  tract 
of  six  hundred  acres  so  granted  to  James  Thompson^  situ* 
ated,  lying  and  being  on  the  south-west  side  of  said  tract, 
bounded  south  by  Nimrod  MitchelVs  land,  and  on  the 
south-west  by  WiUsorCs  land,  and  north-west  by  the  said 
yohn  MiUing^s  land,  and  hath  such  shape,  form  and  marks 
as  appear  by  the  plat  in  the  margin  hereof,  as  well  as  by 
the  plat  annexed  to  the  original  grant,  reference  being 
thereunto  had,"  &c.  In  the  margin  is  a  plat,  resembling 
.in  size  and  shape^  the  small  diagram  hereunto  annexed, 
marked  A.  B.  C.  D.  From  the  comer  A.  appears  a  line 
in  the  manner  herein  represented,  supposed  to  indicate  a 
part  of  the  line  A.  L  in  the  large  plat,  and  intended  to  de- 
signate with  more  precision  the  corner  A.  From  the  cor- 
ti6r  D.  is  also  extended  a  line,  supposed  to  represent  the 
line  D.  E.  on  the  large  plat,  and  intended  to  designate  the 
termination  of  the  line  C\  D.  From  all  this  evidence  it 
appeared  manifest  to-  th*:  court  that  the  defendant  could 
not  hold  more  than  was  embraced  within  the  lines  yf.  B. 
C«  JO*  on  the  large  plat.     The  plaiiuiffs  were  willing  to  at- 


M^y  Term,  »B$ 

low  the  defendant  all  the  land  within  those  lines ;  but  he 
^onttnded  that  he  was  entided  to  go  to  the  line  K,  L»  and 
went  into  evidence  for  that  purpose.  T  he  purport  ol  the 
testimony,  giving  it  the  most  favorable  construction  for  the 
defendant,  was  that  jfohn  AlUling^  the  plaintiff's  ancestor, 
some  years  before  he  made  the  deed  promised  to  make  a 
title  to  the  plaintiff  for  all  the  land  south  ot  the  line  K.  £• 
That  when  the  defendant  applied  for  titles,  Milling  was 
lying  sick,  and  said  that  he  could  not  then  attend  to  it; 
but  whether  he  lived  or  died,  defendant  could  not  be  injur- 
ed. He  died  shortly  afterwards,  leaving  this  deed  execu*- 
ted,  readv  to  be  delivered  to  the  defendant. 

The  witness  was  then  a^ked  if  he  did  not  believe  that 
the  line  A.  D.  in  the  margin  of  the  deed  was  intended  to 
represent  the  line  K.  L.  in  the  large  plat.  That  question 
'Was  objected  to,  and  the  objection  sustained  by  the  court. 
Othe^  objections  arose  with  regard  to  the  Statute  of  Limir 
tation,  which  it  is  not  necessary  to  report. 

The  presiding  Judge  instructed  the  jury  that  the  only 
question  to  be  determined  was,  whether  the  defendant 
could,  according  to  the  terms  of  his  deed  go  beyond  the 
line  A.  D.  If  he  could  not,  then  all  the  testimony  rela* 
tive  to  the  line  K*  L.  ought  to  be  rejected)  as  it  went  to 
contradict  the  deed ;  and  further,  that  nothing  was  preten* 
ded  to  be  established  by  that  evidence,  except  that  the 
plaintiff's  ancestor  had  promised  some  years  before  to  con- 
vey to  the  line  iC.  Z.  /  but  that  amounted  to  nothing  more 
than  that  he  had  not  performed  his  promise.  It  did  not 
give  the  defendant  more  than  his  deed  called  for.  If, 
therefore,  the  evidence  had  been  received,  it  woulc^  have 
proved  nothing  but  a  parol  agreement  or  promise,  which 
had  never  been  carried  into  execution.,  and  which  could 
not  avail  the  defendant  in  a  Court  of  Law. 

The  jury  found  a  verdict  for  the  plaintiff,  establishing 
the  line  A,  D.  as  the  dividing  line. 

A  motion  for  a  new  trial  was  now  moved  for,  on  seve- 
ral grounds,  of  which  it  is  only  necessary  to  consider  the 
two  following : 
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1st.  Because  the  presiding  Judge  refused  to  admit  parol 
evidence  to  designate  the  line  K.  Z.  and  to  shew  that  this 
was  the  line  intended  to  be  represented  in  the  margin  of 
the  defendant's  deed  of  conveyance* 

2d.  Because  the  jury  ought  to  have  found  the  line  K.  I^ 
proved  to  have  been  made  as  a  dividing  line  by  the  origi<r 
nal  surveyor* 
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Mr.  Justice  Nvtt  delivered  the  opinion  of  the  court. 
The  rule  of  law  that  parol  evidence  cannot  be  admitted 
to  contradict  a  deed,  is  »o  well  established,  that  it  would  be 
a  waste  of  time  to  introduce  either  argument  or  authority 
in  its  support.  It  is  however  contended,  that  cases  in- 
volving the  tides  to  land  often  require  exceptions  to  that 
rule.  If  it  is  intended  to  sav  that  the  rules  of  evidence  ia 
relation  to  cases  of  trespass  to  try  titles  to  land  are  differ* 
ent  from  what  they  are  in  other  cases,  the  opinion  is  foun- 
ded in  error.  Whenever  a  deed  refers  to  any  matter  or 
thing  extrinsic  of  the  deed  itself,  that  matter  or  thing  must 
be  established,  or  identified  by  parol  evidence.  And  a6 
that  more  frequenUy  happens  in  land  cases  than  any  other, 
the  rule  more  frequently  applies.  Thus  for  instance,  when 
a  certain  course,  tree,  or  creek  is  called  for,  parol  evidence 
must  be  resorted  to  for  the  purpose  of  ascertaining  whether 
they  are  found  to  correspond  with  the  deed.  And  if  it 
should  refer  to  a  hogshead  of  sugar,  a  bag  of  cotton,  or  a 
horse,  the  same  |-ule  would  apply.  But  where  the  cour- 
ses, distances  and  lines  are  all  found  to  correspond  with 
the  deed,  I  apprehend  no  case  can  be  found  where  parol 
evidence  has  been  admitted  to  shew  that  any  other  was  in- 
tended ;  and  if  any  such  case  can  be  found,  I  should  be 
disposed  to  say  that  case  is  not  law.  The  case  of  Middle^ 
ion  and  JPerry^  (2  Bay^  541,^  is  supposed  to  conflict  with 
this  opinion.  But  when  that  case  comes  to  be  understood, 
it  will  be  found  to  contain  no  principle  inconsistent  with 
that  now  advanced.  The  defendant's  grant  called  for 
land  lying  on  "  Cedar-creek,  waters  of  jBroarf  river.".  But 
DO  such  land  could  be  found  on  the  waters  of  Broad  river. 
The  defendant  offered  to  prove  that  the  land  lay  on  Cedar- 
creek,  waters  of  the  Cataxvba  river,  which  the  Circuit 
Court  refused,  on  the  ground  that  it  went  to  contradict  the 
grant ;  but  this  court  held  that  the  testimony  was  admissi- 
ble, and  granted  a  new  trial.  But  it  will  be  observed  that 
the  grant  also  called  for  carries  line  and  station  trees  and 
adjacent  lands  by  which  it  was  bounded  ;  all  which  consti- 
tuted a  part  of  the  description  as  well  as  Broad  river.    St) 
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that  although  the  parol  evidence  went  to  contradict  one- 
part  of  the  deed,  it  went  to  support  other  parts  of  it.    And 
it  is  a  well  establisht^d  rule  of  law,  that  when  an  ambiguity 
is  raised  by  parol  evidence,  it  may  be  removed  by  the  same 
kind  of  testimony.     Thus,  if  a  person  should,  by  deed, 
convey  a  tract  of  land  to  his  son  John^  parol  evidence 
might  be  admitted  to  prove  that  he  had  two  sons  of  that 
Dame.     A  question  would  then  arise  which  of  the  two  was 
intended;  and  parol  evidence  might  be  admitted  to  deter- 
mine that  question.    But  when  the  parol  evidence  is  heard, 
if  it  raise  no  ambiguity,  it  must  be  rejected.  Then  to  take 
the  case  above  stated.     If  a  person  should  give  a  tract  ot 
land  to  his  son  John^  with  directions  that  until  he  should 
arrive  to  the  age  of  twenty  years,  the  profits  of  it  should 
be  laid  out  in  other  lands,  and  parol  evidence  should  be  of- 
fered to  prove  that  he  had  two  sons  of  that  name,  if  that 
evidence  should,  at  the  same  lime,  prove  that  one  was  over 
age,  and  the  other  a  minor,  when  the  deed  was  made,  the 
evidence  must  be  rejected ;  because,  the  deed  itself  would 
shew  that  the   minor  was  intended,  and  parol  evidence 
could  not  be  received  to  prove  the  contrary.     Now  let  ua 
test  the  correctness  of  this  verdict  by  the  rules  above  laid 
down.     I  have  already  shewn  that  all  the  comers  and  lines 
of  the  defendant's  land  are  found  to  correspond  with  his 
deed  ;  except  that  it  may  be  questionable  whether  he  was 
entitled  to  go  the  whole  extent  of  the  line  C.  D.  because 
that  gives  him  more  land  than  his  deed  calls  for  ;  but  that 
objection  should  have  come  from  the  other  side.     It  does 
not  lie  in  the  mouth  of  the  defendant  to  complain  that  he 
has  got  too  much,  and  the  plaintiflfs  are  satisfied  with  the 
verdict.     Proving  therefore  that  another  line  was  run  in  a 
different  part  of  the  land,  created  no  ambiguity.  And  even 
though  it  had  been  proved  that  the  plaintiff's  ancestor  had 
committed  an  actual  fraud,  in  not  conveying  to  the  line 
K.  L,  or  that  the  conveyance  had  made  a  mistake,  still  It 
would  not  avail  the  defendant.     He  cannot  hold  more  than 
is  embraced  in  his  deed.     It  might  perhaps  authorize  a 
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Court  of  Equity  to  direct  further  titles  to  be  executed ; 
but  it  could  not  enable  him  to  recover  at  law. 

The  testimony  rejected  by  the  court,  was  nothing  more 
than  the  opinion  of  the  witness  with  regard  to  the  conclu* 
sion  which  ought  to  be  drawn  from  the  facts  which  he  had 
proved.  The  province  of  the  witness  is,  to  state  the  facts, 
but  it  belongs  to  the  court  and  jury  to  draw  the  conclusion* 
In  matters  of  science,  the  judgment  of  the  court  may  be 
aided  by  the  opinions  of  scientific  men.  So  the  opinions  of 
vitnesses,  when  drawn  from  facts,  which  have  come  to 
Aeir  knowledge,  and  %vhich  cannot  be  presented  to  the 
view  of  the  court,  may  be  received  ;  but  they  must  also 
give  the  reasons  on  which  those  opinions  are  founded. — 
Thus  if  it  were  important  to  determine  whether  the  wound 
by  which  a  person  came  to  his  death  was  inflicted  by  a 
stick,  a  sword  or  a  bullet,  the  opinion  of  a  witness  who  had 
Seen  it  would  be  received  ;  but  then  he  would  iK'.rcquired 
to  give  a  description  of  the  wound  by  which  the  court 
might  determine  whether  he  had  sufEcient  reasons  for  his 
opinion.  But  where  the  opinion  of  the  witness  is  only  a 
conclusion  drawn  from  the  iacts  to  which  he  has  dtposedy 
it  would  be  transferring  the  province  of  the  court  and  ju- 
Ty  to  the  witness  to  allow  him  to  give  his  opinion.  The 
witness  in  the  case  now  before  us  was  not  present  when  the 
deed  was  made,  and  knew  nothing  of  the  intentions  of  the 
f^rantor^  except  what  arose  from  the  face  of  the  deed  itself* 
It  was  therefore  a  mere  wild  conjecture,  calculated  to  lead 
to  error,  and  not  to  ascertain  the  truth. 

In  considering  this  ground,  I  think  a  sufficient  answer 
has  been  given  to  the  second.  I  will,  nevertheless,  add 
that  the  extension  of  the  lines  from  the  points  A.  and  D*. 
could  have  been  intended  only  as  indices  of  the  terminers 
of  the  defendant's  claim,  and  in  my  view  are  conclusive  of 
the  fact.  The  verdict,  therefore,  is  consistent  with  the 
evidence,  and  the  motion  must  be  refused. 

Justices  Johnsoji^  Gantt  and  Huger^  concurred. 

Mr.  Justice  Richardson  dissented^ 
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Justice  Colcock  :  I  dissent  from  the  detcrttii nation  that  a 
new  trial  should  not  be  granted. 

Grcgff^  for  the  motion. 
Clarke^  contra* 


Martha  S.  Coleman  vs^  Rogeh  Parish. 

A  recovery  in  an  actidrt  of  trespass  oti  lands,  is  a  bar  to  an  action  to  rccc* 
ver  mesne  profits,  foi'  use  and  occupation  of  the  same  land,  anterior 
to  the  Terdict  in  trespa&^i. 

JlHE  plaintiff  by  her  next  friend  brought  this  process 
against  the  defendant  for  the  rent  of  land,  for  the  years 
1817  and  1818. 

At  the  hearing,  it  was  in  evidence  that  the  defendant 
h-^d  the  use  of,  and  planted  the  plaintiff's  land  in  1816, 
181  r,  and  1818,  The  first  year  only  under  a  written  con- 
tract with  the  plaintiff's  fath(^r.  tn  this  contract  he  agreed 
to  give  two  dollars  per  acre  for  fifteen  acres. 

In  1S19,  the  defendant,  after  notice,  still  held  to  the 
plaintiff's  land,  and  she  brought  an  action  of  trespass 
against  him.  To  this  action,  the  defendant  made  no  ap- 
pearance, although  he  gave  up  the  land  ;  but  at  the  trial  he 
xvas  suffered  to  shew  that  he  had  a  possession  by  contract 
in  the  first  instance;  and  the  jury,  though  it  was  charged 
that  they  might  find  the  amount  of  rent  due,  found  for  the 
plaintiff  one  cent. 

It  was  further  attempted  to  be  shewn,  that  defendant, 
after  this  verdict,  and  since  the  Commencenaent  of  the  pre^ 
sent  suit,  acknowledged  he  had  to  pay  for  the  land  of  the 
plaintiff  which  he  had  used  ;  but  the  testimony  being  in 
conclusion.  Judge  yoluifion  ordered  a  non*suit. 

The  plaintiff  thereupon  appealed  : 

1st.  Because  the  verdict  in  the  action  of  trespass  iff 
neither  a  bar  to,  nor  satisfj»rtion  of  plaintiff's  claim  in  this 
case,  that  action  being  defeated  by  defendant's  shcwkipr 
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tliere  was  a  contract  for  rent  with  th^  plaintiiF's  father  for 
1816. 

2d.  Because  the  defendant's  acknowledgment  that  he 
had  to  pay  for  the  plaintiiF's  land  which  hejiad  used,  is 
sufficient  to  charge  him  with  rent  for  the  two  years  for 
which  he  made  no  contract. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

The  only  question  is,  whether  the  recovery  in  the  action 
of  trespass  is  a  bar  to  this  action ;  and  it  is  enough  to  say 
that  this  court  has  before  decided  that  a  recovery  in  tres- 
pass on  lands  is  a  bar  to  the  recovery  of  mesne  profits, 
that  is,  for  the  use  and  occupation  of  the  same  land,  at  any 
time  anterior  to  the  verdict  in  trespass. 

This  was  decided  in  the  case  of  Lihre  vs.  Sumter.  The 
evidence  of  the  after  promise  to  pay,  was  too  imperfect  to 
be  relied  upon. 

The  motion  is  dierefore  dismissed. 

Justices  Colcoci,  Johnson  and  ^i/,^er,  concurred* 

SUlimanj  for  the  motion. 
Miller^  contra. 


£no6  Tart  vs»  James  Crawford. 

Wherever  a  subsequent  purchaser  baa  received  explicit  notice  of  a  for- 
mer conveyance^  such  conveyance  though  not  recorded  will  be  valid» 
Jegal,  and  effectual  against  the  subsequent  conveyance  of  such  pur- 
chaser, though  recorded  in  due  time. 

Tried  before  Mr.  Justice  Johnson^  at  Marion,  March 

Term,  1821. 

JL  HIS  was  an  action  of  trespass  to  try  titles.  The  plain- 
tiff produced,  at  the  trial,  a  grant  to  John  Hughes^  for  386 
acres,  dated  5th  December,  1796,  also,  a  conveyance 
from  Hughes  to  John  Deer^  for  the  above  tract,  dated 
15th  May,  1813,  and  recorded  18th  May,  1813,  and  a  con- 
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vcyancc  from  Deer  to  the  plaintiff,  for  a  part  of  the  above 
mentioned  tract,  dated  1st  March,  1818. 

The  trespass  was  proved,  and  the  location  of  the  land 
Established^ 

The  defence  was  then  gone  into. 

Josiah  Lexvis^  a  witness  on  the  part  of  the  defendant, 
swore  that  he  was  the  surveyor  who  originally  surveyed 
the  land.  That  although  granted  to  Hughes^  it  was  for 
the  use  ctijohn  SmiUif  who  had  borrowed  a  warrant  from 
Hughes  to  lay  on  it.  That  the  witness  got  the  grant  out 
of  the  office  himself,  and  shortly  after  got  Hughes  to  exe- 
cute a  deed,  in  the  usual  form,  to  Smith,  which  h^  deliver- 
ed to  him. 

The  will  of  yohn  Smith  devising  the  land  to  his  daugh- 
ter, was  produced. 

The  same  witness,  f  Lewis  J  further  stated,  that  after  the 
death  of  Smith,  a  man  by  the  name  of  Maloy,  who  inheri- 
ted from  the  daughter,  told  him  that  the  deed  made  by 
Hughes  to  Smith  had  been  destroyed  by  rats,  and  request- 
ed the  witness  to  prejfare  a  quit  claim  deed,  and  get  Hughes 
to  sign  it.  Malay,  at  the  same  time,  gave  him  an  affida* 
vit  of  the  destruction  of  the  deed.  Not  long  aftec,  jfohn 
Deer  applied  to  witness  to  know  if  he  had  procured  this 
paper  to  be  executed,  and  told  him  that  lie  had  purchased 
the  land  from  Malay  ;  that  he  had  seen  the  fragments  of 
the  old  deed,  and  that  it  was  so  much  mutilated  as  to  be 
unintelligible,  atid  that  Malay  had  sworn  the  truth  about 
it.  He  then  requested  the  witness  to  procure  the  titles  to 
be  executed  by  Hughes  to  himself.  The  witness  remin- 
ded him,  that  Smith,  who  was  his  grand-father,  had  sold  a 
part  of  the  land  to  Ervin,  and  that  it  would  be  unjust  to 
take  advantage  of  the  loss  of  the  deed.  He  said  he  knew 
it,  and  that  witness  need  be  under  no  apprehension,  he  in- 
tended to  act  honestly.  The  witness  procured  Hughes  t6- 
execute  the  deed  to  Deer,  now  given  in  evidence. 

The  defendant  then  gave  in  evidence  a  deed,  signed  and 
sealed  by  John  Smith,  which  he  contended  was  a  deed 
from  him  to  James  Ervin,  for  the  ISusd,  but  which  was 


May  Term.  «67 

only  a  contract  to  sell,  dated  in  180£,  and  a  formal  deed 
from  John  and  Samuel  Smithy  the  executors  of  John 
.Smith  to  Ervin,  for  the  land,  dated  in  1802. 

The  present  plaintiifwas  a  witness  to  both  these  papers, 
and  also  one  of  Smithes  executors,  and  lived  in  the  imme- 
diate vicinity.  As  the  will  did  not  give  the  power  to  the 
executors  to  sell,  their  deed  conveyed  no  title,  and  proved 
only  that  Ervin  had  complied  with  the  condition  of  the 
contract,  entered  into  with  the  testator. 

The  deed  from  Hughes  to  Smithy  which  was  destroyed, 
had  never  been  recorded,  and  it  was  contended  on  the  part 
of  the  plaintiff: 

Ist.  That  the  deed  not  being  recordec),  was  void  as  to 
f)eery  the  subsequent  purchaser. 

2d.  If  not  as  to  him,  it  was  void  as  to  the  plaintiff  who 
was  a  purchaser  without  notice. 

As  to  the  first  point,  the  Judge  charged  the  jury  that 
the  object  of  recording  was  to  guard  subsequent  purcha- 
sers from  fraud  and  imposition,  and  that  the  notice  to  Deer 
dispensed  with  the  recording. 

And  as  to  the  second,  that'  the  circumstances  of  the 
plaintiffs  having  been  one  of  the  executors  of  Smithy  and 
necessarily  conversant  with  his  affairs,  his  living  in  the 
neighborhood,  his  having  subscribed  to  the  contract  be- 
tween Stnith  and  Ervin  and  the  deed  from  his  executors 
to  him,  as  a  witness,  authorized  the  presumption  that  he 
also  had  notice,  and  that  Deer'*s  haying  had  notice  he  coul4 
take  nothing  by  the  deed,  and  could  therefore  convey  no- 
thing to  the  plaintiiT. 

Thc'Jury  found  for  thjs  defendant. 

The  plaintiff  moved  for  a  new  trial,  upon  the  ground^ 
that  the  presiding  Judge  mistook  the  law,  in  charging  the 
jury  that  the  notice  to  Deer  of  the  prior  conveyance  of 
HugheSy  the  grantor,  to  John  Smithy  dispensed  with  the 
necessity  of  recording  that  (/if ^^;  and  that  therefore  the 
pUintiff^  who  claimed  under  Deer  could  take  no  tit]e> 
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Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

The  act  of  1785,  (Grimkty  P.  i.  381,^  after  directing 
how,  when  and  where  conveyances  of  land  shall  be  record* 
ed,  proceeds  thus ;  ^^And  if  any  deed  or  other  convey- 
ances shall  not  be  recorded  within  the  respective  times  be- 
fore mentioned,  such  deeds,  Sec.  shall  be  valid  only  as  to 
the  parties  themselves  and  their  heirs ;  but  shall  be  void 
and  incapable  of  barring  the  right  of  persons  claiming  9S 
creditors,  or  under  subsequent  purchases,  recorded  in  the 
manner  hefeinbefore  described.*^ 

The  first  question  which  arises  then  is,  whether  the  con- 
veyance of  the  land  in  question  made  by  the  grantor  Hughes 
to  yohn  Smithy  having  never  been  recorded,  is  void  as  to 
Deefy  tHe  subsequent  purchaser  ? 

The  conveyance  to  John  Smithy  though  not  recorded, 
was  well  known  to  Deer.  The  object  of  the  act  of  1785, 
was  to  prevent  subseqtKnt  purchasers  from  being  defraud* 
ed  in  their  purchases  of  lands  by  reason  pf  prior  conveyan- 
ces remaining  unrecorded  and  concealed.  The  important 
end  of  the  act  was  to  give  notice  of  prior  sales  to  subse- 
quent purchasers,  in  order  to  keep  them  upon  their  guard, 
un<l  to  save  them  from  the  purchase  of  lands  already  con- 
veyed to  another  person. 

Whenever  the  subsequent  purchaser  has  received  actu- 
al notice  of  the  former  conveyance,  the  end  in  view  has 
been  answered.  If,  with  a  knowledge  of  the  former  con- 
veyance^  he  will  still  purchase  the  land,  he  commits  an  act 
of  folly  or  dishonesty,  he  must  either  intend  to  give  away 
the  consideration  money,  or  to  defraud  the  former  purcba-  ' 
ser  of  the  land,  which  he  knows  to  have  been  fairly  pur- 
chased by  him.  To  permit  him  to  do  so,  would  be  to 
pervert  the  character  of  the  law,  and  to  make  it  an  engine 
of  fraud  instead  of  a  safeguard  against  it. 

Whenever  then  the  subsequent  purchaser  has  received 
explicit  notice  of  the  former  conveyance,  such  conveyance, 
though  unreconiled^  will  be   valid,  legal,  and  effectual 
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against  the  subsequent  conveyance  of  such  purchsiser, 
though  recorded  in  due  time. 

This  construction,  though  not  drawn  from  the  letter  of 
the  act,  is  warranted  by  adjudications  upon  similar  acts. — 
f4  Mass.  Hep.  637.  2  Com.  70S.  10  £ast^  350.J 
And  is  backed  and  supported  by  arguments  of  conveni- 
ence and  policy,  while  its  positive  call  upon  the  subsequent 
purchasers  to  reciprocate  the  good  faith  required  of  others 
for  his  benefit,  plainly  recognizes  the  true  spirit  of  the  act 
itseU^and  is  therefore  satisfactory. 

The  second  question  is,  whether  the  notice  to  Deer  will, 
in  like  manner  postpone  to  the  claim  of  jfohn  Smithy  the 
rights  of  the  plaintiff  Tart  under  his  conveyance  of  the 
land  from  Deer  ?  In  other  words,  is  the  notice  to  Deer 
the  same  as  notice  to  Tart  ? 

Here,  a  very  different  rule  of  great  justice  and  conveni- 
ence must  govern  ;  which  is,  that  where  a  title  to  any  pro- 
perty is  genuine,  l<;gal  and  effectual  upon  the  face  of  it,  any 
secret  fraud,  however  destructive  of  the  title  of  a  party  to 
the  fraud,  yet  such  secret  fraud  cannot  infect  and  weaken 
the  tide  of  a  purchaser  for  valuable  consideration,  and  of 
good  faith,  who  is  totally  ignorant  of,  and  without  the 
means  of  discovering  the  fraud. 

This  rule  has  been  well  considered,  and  recognized  ia 
the  cases  ofReaborne  vs.  Teasdale^  and  Teasdale  vs.  Atkin- 
son^ (^2  Bay  54^.  J  In  the  former,  the  title  of  Reaborne  to 
certain  negroes  washolden  to  be  void,  because  fraudulent. 
In  the  latter,  the  same  court  held  the  same  title  valid 
when  transferred  to  Atkinson^  because  he  was  a  purchaser 
for  valuable  consideration,  and  ignorant  of  the  fraud ; 
though  in  point  of  fact  the  fraud  was  equally  proved  in  botl> 
these  cases.     See  also  10  Johnson^  185.     2  Fonb.  74. 

Such  was  the  situation  of  Tart;  the  title  of  Deer  was 
genuine,  and  in  appearance  legal  and  effectual.  Tart 
had  no  explicit  notice  of  the  prior  conveyance  to  yohj* 
Smithy  and  bad  given  a  valuable  consideration  for  the 
lancL  A  skilfuU  and  circumspect  man  would  have  deem- 
rd  the  tide  of  Deer  perfect.     It  was  perfect  but  by  reasoi! 
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of  Deer^s  secret  knowledge  of  the  unrecorded  conveyance 
of  Hughes  to  Smith.  Tart^  if  he  really  knew  this  secret, 
would  have  been  in  the  same  situation  as  Deer  ;  but  his 
title  cannot  be  weakened  by  the  notice  to  Deer  alon'e. 

In  this  respect  then,  the  charge  lo  the  jury  was  founded 
in  mistake  ;  and  a  new  trial  is  therefore  ordered,  at  which 
it  may  be  ascertained  whether  Tart  as  well  as  Deer  h^d 
notice  of  the  conveyance  to  John  Smith. 

Justices  Nott  and  Huger^  concurred. 

C.  Mayranty  for  the  motion. 
Hrvin.  contra. 


William  Summers  vs.  Henry  Tidmore,  Adm'r. 

Where  the  plaintiff  takes  a  decree  aguinst  an  executor  or  administra- 
tor, subject  to  a  plea  ofplene  admimtravit  firater,  he  tliereby  admits 
that  the  administration  has  been  correct  up  to  that  period.  An4 
any  objection  as  to  the  non-return  of  any  article  in  the  inventory 
oug'ht  to  have  been  made  by  the  plnintid' on  the  trial  ofthecasCj 
and  cannot  be  excepted  to  on  the  trial  of  an  action,  upon  sach  de-^ 
crec,  sugg^estin^  a  devastavit.     C*''J 

Newberry,  Spring  Term,  1821. 

JL  HIS  was  a  summary  process,  founded  on  a  former  de- 
cree of  the  Court  of  Common  Pleas,  for  Newberry  dis- 
trict, against  the  defendant,  as  administrator  of  il^aw  Tid' 
more^  deceased.  After  deducting  those  expenses  which 
are  to  be  first  paid,  it  appeared  in  evidence,  from  the  re- 
turn made  by  the  ordinary,  that  the  amount  of  estate  in 
the  hands  of  the  administrator  was  g320  65  1-2.  That 
the  debts  due  by  the  estate  amounted  to  S  553  58.  So 
that  the  assets  in  the  hands  of  the  administrator  fell  short 
of  what  would  have  been  sufficient  for  the  extinguishment 
of  the  debti?.  It  appeared  also  that  none  of  the  creditors 
were  entitled  to  priority  of  payment.  They  all  stood  in 
the  same  degree.  The  plaintiff  supposipg  that  a  judg- 
ment recovered  would  give  him  preference,  instituted  his 
action  against  the  administrator,  and  recovered  the  decreq 
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on  which  the  present  process  was  founded;  subject  how- 
ever to  the  plea  of  plene  administravit  prater^  Including 
the  costs  of  that  suit,  his  proportion  of  the  assets  in  the 
hands  of  the  administrator  amounted  to  g  54  43.  He  ac- 
tually received  S 57  17,  being  S2  74  more  than  his  pro- 
portion. In  this  action  the  plaintiff  suggested  a  devasta^ 
vit  on  the  part  of  the  defendant,  in  not  having  returned 
300 lbs.  of  seed  cotton,  which  by  carelessness  or  mistake 
bad  been  left  out  of  the  inventory* 

The  case  was  tried  before  Mr,  Justice  G-antt^  who  gave 
a  decree  in  favor  of  the  defendant. 

It  was  now  moved  that  the  decree  be  reversed,  and  that 
the  plaintiff  be  allowed  to  take  judgment  for  the  value  of 
the  cottoD»  supposed  by  the  ordinary  to  be  worth  g  9  and 
for  the  further  amount  of  six  dollars,  which  remained  in  the 
hands  of  the  administrator  unappropriated. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

The  300  lbs.  of  seed  cotton  was  in  the  hands  of  the  admi- 
nistrator at  the  time  of  the  decree,  on  which  this  action  is 
founded.  That  decree  was  taken  subject  to  the  plea  of 
plene  adminiatraoit  prceter.  The  plaintiff  has  therefore 
admitted  that  the  administration  had  been  correct  to  that 
period,  and  any  objection  in  respect  to  the  non-return  of 
this  cotton  in  the  inventor}',  ought  to  have  been  noticed  by 
the  plaintiff  in  the  trial  of  the  first  action.  It  is  now  too 
late  to  say  that  defendant  had  been  guilty  of  a  devastavit 
in  not  having  returned  it  at  that  time.  It  is  not  pretended  in 
this  case  that  4hc  defendant  has  been  guilty  of  any  inten- 
tional misconduct.  The  plaintiff  thinks  himself  entitled 
to  the  whole  balance  of  S 16,  in  exclusion  of  the  other  cre- 
ditors, whose  claims  not  having  been  reduced  to  judgments 
are  thought  to  be  barred  by  the  statute  of  limitations. 

But  I  do  not  think  the  plaintiff  entitled  tp  any  prefer- 
ence. He  stood  on  the  same  footing  with  the  other  credi- 
tors at  the  death  of  the  intestate.  They  were  by  law  to  be 
paid  off  in  equal  proportion,  and  the  plaintiff  cannot  by  ob- 
taining a  decree,  and  thereby  subjecting  the  estate  to  un- 
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necessary  Costs,  entitle  himself  to  a  preference  over  the 
rest  of  the  creditors.  He  ought  to  have  been  satisfied  with 
having  received  his  full  proportion  and  more.  The  de- 
fendant is  at  perfect  libert)',  in  my  opinion,  to  make  an 
honest  and  fair  distribution  of  the  small  amount  in  hand 
amongst  all  the  creditors  of  the  deceased,  notwithstanding 
the  lapse  of  time ;  and  this  is  the  unanimous  opinion  of  the 
court.     The  motion  must  therefore  fail. 

Justices  Johnson^  Richardson  and  Cokock^  ct)ncuitre(l. 

OneaJ^  for  the  motion. 
Bausket^  contra. 

fa. J  SeeM'Dou'cllvs.  Bvanhum,  2  ^Yott  &  M*Cord^  572.        R. 


Jesse  Turnipsekd  vs.  John  C.  Hawkins. 

Tlie  testimony  of  one  of  the  executors  that  he  had  made  dili|;cnt 
search,  and  had  been  tinable  to  find  «  deed,  is  auificient  evidence  of 
its  lo99,  without  exaniuiing'  the  oUier  executor,  to  admit  in  evidence, 
a  copy,  dated  1778,  certified  by  the  deputy  re^ster,  and  sworn  to 
be  a  true  copy  by  a  witness  who  had  compared  the  copy  with  the  re- 
cord, it  bein^also  supported  by  the  testimony  of  the  subscribing  wit- 
ness that  some  land  had  been  conveyed  by  the  grantor  to  the  gtwi- 
tee,  about  the  date  of  the  deed,  and  he  believed  this  to  be  a  copy  oC 
Ihe  deed. 

An  old  survey,  32  years  old,  reciting  that  the  survey  had  been  made  for 
the  grantee,  was  admitted  in  evidence,  and  was  the  only  act  of  ovn- 
ership  or  possession  proved. 

The  sur\'eyor  who  nuide  the  ancient  survey  was  dead,  hot  the  plat  was 
admitted  upon  the  testimony  of  a  surveyor  who  was  familiar  with  his 
works,  and  who  swore  to  the  similarity  ;  though  he  did  not  know  his 
hand- writing. 

The  subscribing  witness  swearing  that  he  saw  the  testator  ngn,  &c 
and  that  he  attested  the  will  in  his  presence,  "and  that  the  other  wit- 
nesses were  also  present,  and  subscribed  their  names  in  his  presence 
ar.d  in  presence  of  the  testator,"  is  sufficient  evidence  that  the  testa- 
tor executed  the  will  in  the  presence  of  all  the  witnesses. 

The  plaintiff 'claimed  under  a  deed  from  executors,  authorized  to  sell 
the  land  at  public  auction;  the  deed  is  sufficient  without  shewing 
that  Uie  sale  had  been  publicly  made;  for  the  court  will  presnime 
that  the  executors  bad  done  their  duty,  and  had  sold  in  pursuance  or 
the  will. 
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Trespass  to  try  titles,  tried  at  Columbia,  Spring  Term, 

1821,  before  Mr.  Justice  GantL 

J.  HIS  action  was  brought  to  try  titles  to  a  tract  of  1000 
acres  of  land.  The  plaintiif  producecjl  a  copy  plat  and 
grant  to  IViUiam  Currie^  dated  9tli  June,  1775,  with  an 
affidavit  of  the  loss  of  the  original,  under  the  act  of  the  as- 
sembly. He  then  offered  a  copy  of  a  conveyance  from 
WiUianw  Citrrie  to  Johji  Hannahan^  of  the  same  land,  da- 
ted 2d  May,  1778,  certified  by  the  deputy  register  to  be  a 
true  copy  from  the  records  in  Charleston ;  and  produced 
a  witness  who  swore  he  had  compared  it  with  the  recor- 
ded deed,  and  that  it  was  a  correct  copy.  The  plaintiff 
then  produced  the  examination  of  yohn  Moncriefe^  who 
appeared  by  the  copy  deed  to  have  been  one  of  the  sub- 
scribing witnesses  to  iu  Moncriefft  deposed  that  he  knew 
Currie  and  Hannahan  well,  and  that  about  the  time  the 
copy  deed  bore  date,  CurrU  had  sold  to  Hannahan  a  tract 
of  land  in  the  upper  country,  near  Spring-hilU  That  the 
deeds  were  executed  in  Charleston,  and  that  he  believed 
he  was  a  subscribing  witness,  and  that  the  paper  presented 
to  him  might  be  a  copy  of  the  original  deed  ;  that  he  could 
not  swear  positively  that  George  Lord  and  Charles  John" 
tton  were  subscribing  witnesses  with  himself  as  the  copy 
deed  purported  ;  but  he  thought  it  probable,  from  the  fact, 
that  Charles  Johnston  was  the  intimate  friend  of  Currie^ 
and  attorney  for  him  after  he  went  to  Europe  in  1778. — 
That  yohnston  was  dead,  and  he  believed  Lord  was  also. 
That  he  could  not  have  remembered  clearly  the  signing 
tliis  deed  as  a  subscribing  witness,  without  some  circum- 
stances to  remind  him  of  it ;  but  independent  of  seeing  the 
copy  deed,  he  remembered  that  Currie  sold  lands  to  Jtfan- 
naAoTiinthe  upper  country  about  1778. 

The  plaintiff  then  produced  the  examination  of  William 
-^5*5'^^  one  of  the  executors  of  Hannahan^  to  vihom  with 
his  co-executors  a  power  was  given  by  the  will  to  sell  the 
testator^s  lands.  "  Meggett  deposed  **  that  lie  had  made 
diligent  search  for  the  abov6  mentioned  deed  from  Curri^ 


jl74  Columbia,  i8»l^ 

to  Hannahan^  but  had  never  been  able  to  find  it;  be  be* 
lieved  it  to  be  lost. 

The  plaintiif  also  proved  that  JRobertson^  to  whom  th# 
executors  conveyed  the  lapd,  had  made  enquiries  aboiU 
this  deed,  and  had  always  been  anxious  to  procure  \\mr^ 
The  plaintiff  then  offered  in  evidence  an  old  survey  of  this 
land,  purporting  to  have  been  made  on  the  15th  December| 
1788,  for  Hannahan  by  John  Belton^  a  deputy  surveyor^ 
Belton  was  proved  to  be  dead,  hut  Mr*  Alston^  a  surveyor^ 
deposed  that  the  plat  resembled  Belton^s  surveys,  which 
he  had  often  seen,  though  he  could  nut  swear  to  his  hand* 
writing.  Exception  was  taken  to  the  admissibility  of  thi9 
paper,  but  was  overruled  by  the  court. 

The  plaintiff  then  offered  the  copy  deed  from  Currie  to 
Hannahan  in  evidence,  but  the  defendant's  counsel  object- 
ed that  sufficient  evidence  had  not  been  offered  of  the  lo^ 
of  the  original;  that  the  other  executors  of  Hannahan 
ought  to  have  been  examined  ;  that  the  deed  was  dated  in 
1778,  and  did  not  appear  to  have  been  recorded  until  1798, 
and  was  probably  still  in  the  register's  office,  where  many- 
persons  leave  their  deeds  either  fropn  carelessness  or  foe 
safe-keeping,  and  that  the  register's  office  ought  to  have 
been  searched ;  especially  as  that  was  the  last  place  to 
.which  the  deed  was  traced ;  that  it  was  of  dangerous  con- 
sequence to  admit  copy  deeds  upon  slight  proof  of  the  loss 
of  the  original,  as  it  would  enable  and  induce  persons  to 
conceal  their  deeds,  and  offer  alleged  copies  when  therq 
was    any   thing  upon    the  face  of  the    original    deeds 
which  might  restrict  or  in  any  manner  affect  their  claims* 
And  that  in  this  case  the  plaintiff  ought  to  be  held  to  the 
most  strict  proof  of  the  execution  and  loss  of  the  deed,  as. 
neither  he  nor  any  of  those  under  whom  he  claimed  had 
ever  been  in  possession  of  the  land.     (Z  Johns.  Sep.  3(XX 
12  Johns.  198.     Phil.  Ev,  348.    2  C(ms.  Sep.  80,  Haw-^ 
ell  vs.  House.  J 

To  this  the  plaintiff's  counsel  replied  that  the  executor 
of  Hannahan  had  proved  that  he  had  made  diligent  search, 
and  that  he  could  not  find  the  deed,  and  that  he  believed  it 
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C0  be  lost.     That  the  Court  wpuid  presume  that  he  faa^ 
inquired  of  the  other  executors,  and  had  searched  the  re- 
gistered office,  and  in  short,  had  done  every  thing  whichi 
woukl  authorize  him  to  say  that  he  had  made  diligent 
search.     Thiatthis  rendered  it  unnecessary  to  examine  the 
other  executors,  or  the  register's  office.     That  it  was  clear 
Robertaon  had  not  the  deed,  nor  had  the  exceptors,  or  they 
would  have  delivered  it  to  Robertsoriy  when  they  sold  to 
him.'   That  it  could  not  be  required  of  the  plaintiff  to  ex- 
amine the  register's  office,  because  it  was  to  be  presumed 
Aat  when  deeds  were  recorded,  they  would  be  taken  away 
by  the  owners.  'That  they  were  lodged  in  the  office  for  a 
special  purpose,  and  when  that  purpose  was  accomplished^ 
it  was  to  be  presumed  they  we^e  taken  away;  and  that  it 
Would  not  do  to  bottom  a  general  presumption  upon  the 
Supposed  carelessness  of  a  few  individuals.     The  plain* 
tiff's  (Counsel  relie,d  also  upon  the  great  lapse  of  time,  43 
years  since  the  deed  ii^as  executed,  and  23  years  since  it 
was  recorded,  the  death  of  Hannahan  in  1804,  and  the 
minority  of  his  children ;  that  the  existence  and  execu- 
tion of  the  deed  were  fully  proved  by  Moncrieffcy  and  the 
pbpy  from  the  records  ;  and  that  the  court  would  presume 
;ideed  after  such  a  lapse  of  time,  especially  as  the  survey- 
by  B^/Zon  for  Hannahan  in  1788,  proved  an  act  of  owner- 
ship exercised  soon  after  the  date  of  the  deed ;  (Z  John" 
mfsReports^ZQO^  304,  306,)  and  on  the  act,  {P.  1. 133,) 
by  which  it  is  enacted,  ^^  that  the  records  of  all  grants  in  the 
office  of  the  said  auditor-general,  or  his  deputy,  and  th<^ 
Records  of  all  grants  and  deeds  duly  proved  before  a  jus- 
tice of  the  peace  according  to  the  usuaj  method,  and  re- 
corc}ed  or  to  be  recorded  in  the  register's  ofHce  of  this  pro- 
vince, ai)d  also  the  attested  copies  th/zreof,  shall  be  deeme4 
to  be  as  good  evidence  in  the  law,  and  of  the  same  force 
and  effect  as  the  original  would  have  been  if  produced,  in 
all  courts  of  law  and  equity." 
•  The  copy  deed  was  then  admitted  by  the  court. 

The  pldintiff  then  produced  the  original  will  of  Hanna^ 
(lan^  and  read  the  examination  of  Donald  McLeod^  who 
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proved  ^^  that  he  was  present  and  saw  yohn  Hannahan  sign^ 
seal,  publish,  and  declare  the  same  as  his  last  will  and  tes<* 
tament/'  And  in  answer  to  another  interrogatory  said,  > 
"  that  he  subscribed  the  will  as  a  witness  in  the  presence  of 
the  testator,  and  that  the  other  witnesses  M,  Mackey  and 
'nmothy  Kellyy  were  also  present  and  subscribed  tlieir 
names  in  presence  of  the  testator  as  witnesses,  and.  also  in 
ihe  presence  of  this  deponent." 

The  defendant's  counsel  objected  to  the  admissibility  of 
the  will,  because  it  did  not  appear  from  the  evidence  that 
the  testator  signed  the  will  in  the  presence  of  Mackey  and 
Keliyy  or  that  he  ever  acknowledged  his  signature  totheib; 
But  it  was  answered  by  the  plaintiff's  counsel  that  the  wit- 
ness swore  he  \sviS  prei^ent  and  saw  Hannahan  execute  his 
will,  and  that  he  subscribed  the  will  as  a  witness  in  //em-  . 
nahan^s  presence,  and  that  Mackey  and  Kelly  were  alto 
present y  Sec.  which  last  words  referred  as  well  to  tbe  exe- 
cution of  the  will  bv  Hannahan  as  to  McLeoeVs^XXft^x^LtivoWi 
The  objection  was  overruled  by  the  court. 
The  will  gave  the  executors  power  to  sell. 
And  the  plaintiff  next  produced  and  proved  ihecxccu- 
lion  of  a  deed  from  the  executors  to  JViiliam  Robertseh;, 
dated  15ih  March,  1817,  and  a  deed  from  Robertsanto 
the  plaintiff,  dated  March,  1818*     The  plaintiff  objectc4 
to  the  executor's  deed,  because  it  did  not  appear  thiu;they 
had  sold  the  land  at  public  auction  as  directed  by  the  will, 
but  the  court  answered  that  it  would  presume  that  the  ex- 
ecutors had  done  their  duty. 

Tlie  location  and  trespass  were  proved,  and  the  plaintiff 
closed. 

The  defendants  counsel  moved  for  a  non-suit  upon  tho 
grounds  that  the  loss  of  the  deed  from  Currie  to  Hanna* 
han  was  not  sufHcicntly  proved  to  authorize  the  admission 
of  a  copy  in  evidence. 

And  2dly.  That  the  execution  of  the  will  of  Hannahan 
In  the  presence  of  three  witnesses,  was  not  proved. 
The  motion  was  refused. 
The  defendant  then  offered  in  evidence  a  grant  to  IVm. 
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j3ii«&y«  dated  1st  February,  1808^  which  included  the/^* 
cu«y«nd  a  deed  from  Busby  to  John  Lever ^  dated  4th  May, 
tUBf  and  Lei>er  to  defendant,  in  November,  1816.  He 
alao  pro%  ed  a  possession  in  Busby  more  than  5  years. 

The  ptaintiff  replied  by  proof  that  Hannahan  died  ia 
1804^  a  few  weeks  after  he  made  his  will,  and  that  some  of 
\m  cMlcrea  were  yet  minors. 

The  court  charged  in  favor  of  the  plaintifF,  and  thejurj- 
fotuK]  accordingly. 

The  present  motion  was, 

|:«t*  For  a  non-suit,  on  the  ground  that  there  was  not 
suflkrtent  legal  evidence  of  the  existence  and  loss  of  the 
lease  and  release  from  Currie  to  Ilannahan  to  warrant  the 
presiding  Judige  in  permitting  the  contents  or  copies  there- 
of feo  be  given  in  evidence  to  the  jury  ;  and  for  a  new  trial: 

Ist.  Because  the  presiding  Judge  permitted  copies  of 
the  lease  and  release  from  Currie  to  Ilannahan^  not  duly 
certified  or  attested,  to  l>e  given  in  evidence  to  the  jury, 
without  sufficient  legal  proof  of  the  execution  and  loss  of 
the  satpe* 

2d.  Because  the  presiding  Judge  permitted  Eeltoii'ii 
Bitrvey  to  be  given  in  evidence  to  the  jury,  without  any 
proof  of  its  execution  or  even  antiquity,  although  it  was 
admitted  that  neither  Currk*  nor  any  one  claiming  under 
him  had  ever  been  in  possession  of  the  land  in  dispute. 

3d.  Because  the  charge  of  the  presiding  Judge,  and  the 
finding  of  the  jury,  that  there  was  a  lease  and  release  from 
Currie  to  Hannahan^  was  contrary  to  law  and  without 
evidence. 

4th.  Because  the  charge  of  the  presiding  Judge,  and  the 
finding  of  the  jury,  that  Hunnahan  signed  his  will  in  the 
presence  of  three  witnesses,  or  acknowledged  his  signature 
to  them,  was  without  any  evidence. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

From  the  view  which  has  been  taken  of  this  case  by  the 
court,  it  is  deemed  unnecessary  to  animadvert  upon  the 
first  ground  taken  in  the  brief,  as  the  court  are  of  opinit):i 
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that  the  evidence  objt^cced  to  and  relied  upon  as  a  ground 
of  non-suit,  was  properly  and  legally  permitted  to  go  to 
the  jury. 

On  the  first  ground  for  a  new  trial,  I  think  myself  that 
under  the  act  of  assembly,  making  attested  copies  of  deeds 
as  good  evidence  as  the  original  would  have  been  if  pro* 
duced,  it  is  questionable  whether  there  exists  any  legal 
necessity  of  accounting  for  the  loss  ol  the  original,  to 
sanction  the  admissibility  of  an  attested  copy.  The  act  19 
silent  as  respects  the  loss  of  such  original  deed,  and  ex- 
pressly declares  that  an  attested  copy  shall  be  as  good  evi« 
dence  as  the  original.  But  the  evidence  of  the  origins^ 
deed  being  lost  in  this  case,  was  entirely  satisfactory*  It 
was  positively  sworn  by  one  of  the  executors  oi  Harmahan 
that  he  had  used  due  diligence  to  obtain  it,  and  he  believ- 
ed that  it  was  lost*  It  is  worthy  of  observation  too,  that 
no  one  claiming  under  Currie  opposed  the  legality  of  the 
plaintiff's  title,  which  in  every  point  of  view,  appears  to 
have  been  duly  and  fairly  obtained. 

The  testimony  of  Moncrieffe  leaves  no  doubt  as  to  the 
fact  of  sale  made  of  this  land  by  Currie  to  Hannahari^  am. 
after  so  great  a  lapse  of  time,  the  cautious  manner  in  which 
this  witness  deposes  to  facts  of  such  long  standing,  with 
his  belief  that  he  did  attest  the  execution  of  the  deed,  and 
proved  it,  and  this  evidence  corroborated  by  the  atte^ed 
copy  itself,  wherein  his  name  appears  as  a  witness,  &c.— 
these  concurring  evidences  of  the  loss  and  execution  of 
thcoriginal,  were  entirely  sufficient  to  justify  the  attested 
copy's  going  to  tiie  jury,  as  the  best  evidence  which  the  cas^ 
afForcjed,  independent  of  the  act  of  assembly. 

On  the  2d  ground  I  would  remark  that  although  Mr* 
Alston^  the  surveyor,  had  never  seen  Belt  on  write,  yet  he 
htni  often  seen  plats  which  he  had  made  out,  and  the  one 
introduced  as  evidence,  purporting  to  have  been  made  for 
Hannahan^  resembled  those  that  he  had  seen.  Now*  it  is 
very  clear  that  one  person  may  become  acquainted  witk 
the  hand  writing  of  another,  so  as  to  be  entided  to  give 
evidence  in  relation  to  it,  although  he  may  never  have  sec»j 
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Ac  party  write.  The  cleik  of  a  mercliant  may,  after  a 
CQrrespoiKlence  between  his  principal  and  another,  in  rela- 
tion to  their  mercantile  transactions,  kept  up  for  such  a 
kogth  of. time,  and  having  access  to  the  same,  the  hand 
writing  of  the  other  had  become  familiar,  he  would  be 
(competent  to  give  evidence  of  the  hand  writing,  although 
hfi  biid  never  seen  the  correspondent ;  and  I  think  the 
pVinclple  applies  with  equal  force  here*  Being  a  surveyor 
himself,  Mr.  Alston  had  seen  many  old  surveys  of  Bel" 
ton^s^  he  had  become  familiar  with  his  hand  writing,  and 
might  give  evidence  of  the  same  under  the  circumstances 
of^bis  case  in  a  court  of  justice.  The  two  last  grounds 
taken  for  a  new  trial,  have,  in  the  lengthy  report  of  this 
ca«e,.and  the  comments  already  made,  been  so  fully  taken 
notice  of,  that  I  deem  it  unnecessary  to  enlarge  upon  what 
has  been  said.  I  will  only  add  that  from  an  attentive  re- 
view of  the  evidence  which  was  permitted  to  go  to  the  ju- 
ry on  the  trial  of  this  case,  I  am  clearly  of  opinion  that  the 

evidence  was  proper  and  legal,  and  that  the  dt^fendant  is 
not  entitled  to  a  new  trial ;  and  this  is  the  opinion  of  the 

C9urt. 
*  Justices  Colcocky  Johnson^  Ilng-enrnd  Richardson^  con- 

curred. 

<?rf^5^,  for  the  motion. 
De  SauSfSUrCy  contra. 


Jesse  Turnipseed  vs.  Lewis  Busby. 

^Vbere  the  actual  possession  of  one  claiming  title  under  the  statute  was 
▼ithoat  the  bibunds  of  the  plaintiff's  grant,  he  could  acquire  no  title 
hf  constructive  possession  to  any  part  of  the  plmntiif 's  tract  over 
which  his  prior  grant  run. 

A  title  cannot  be  acquired  under  the  statute  of  limitations,  where  the 
party  to  be  affected  by  the  possession  had  no  right  to  sue. 

A.  conveyed  a  tract  of  land  to  B. — B.  some  time  af^er  delivered  up  the 
iStle  to  A.  to  be  defttroyed,  and  it  was  destroyed ;  this  does  not  revest 
tile  right  in  A. 

An  interrupted  poaseadoQ  mil  not  give  title. 
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TRESPASS  TO  TUY  TITLE. 

JLHE  plaintiff  made  out  the  same  tide  in  this  case,  as  in 
ihe  case  against  Haivkins^  to  which  the  same  exceptions 
were  taken,  and  in  like  manner  overruled. 

The  defendant  then  produced  a  grant  to  Stephen  Smithy 
dated  2d  February,  1 789,  which  included  a  part  of  Curriers 
grant,  but  the  whole  of  it  did  not  lie  within  CurrWs 
grant.  He  then  proved  a  conveyance  to  the  defendant 
from  Stephen  Smith,  dated  IGth  May,  1807. 
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Curriers  Grant. 


Andrew  Smith  pro^«d  that  his  hroiher  Stephe7iy  the  gran- 
tee, cultivated  a  field  at  Z.  from  the  date  of  his  grant  to 
the  time  of  the  action,  but  never  lived  on  any  part  of  his 
grant. 

Z.  is  not  within  Currier's  grant,  nor  the  disputed  land.— 
Andrew  Smith  lived  at  T.  5  vears  under  his  brother:  but 
T.  is  not  within  Curriers  grant,  nor  the  disputed  land. — 
Then  about  1st  Tanuarv,  1799,  he  went  to  live  at  X.  which 
is  within  Curriers  grant,  and  within  the  disputed  lines.—- 
He  lived  there  under  the  jjrantee4  or  5  years,-theD  naovcd 
off  and  sold  his  rrop  to  Sumvierline^  who  came  and  took  it 
!!»ff,  but  did  not  live  on  the  land.     His  brother  StefJief* 
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then  conveyed  the  land  to  Andrew,  but  the  conveyance! 
-was  left  with  Stephen.  Andrew  then  moved  on  the  land 
again,  aild  lived  there  one  year.  Then  being  pressed  by 
creditors,  he  delivered  the  tide  back  to  his  brother,  in  the 
presence  of  witnesses  to  be  destroyed,  and  it  was  destrc^* 
ed^  Busby  then  went  on  the  land  under  Stephen,  who 
conveyed  to  him,  and  has  lived  there  ever  since. 

The  plaintiff  then  proved  the  death  of  Hannahan  in 
1804^  and  relied  upon  the  minority  of  his  children  as  in 
the  either  case.  The  defendant  insisted  that  he  had  proved 
an  adverse  possession  prior  to  the  death  of  Hannahan^znd 
that  the  statute  hs(ving  once  commenced  its  operation,  nq 
intervening  disabitity  could  stop  it.  The .  plaintiff  replied 
that  the  possession  at  2»*  could  not  avail,  because  it  was 
tiot  within  Curriers  lines,  and  was  no  trespass,  so  he  could 
not  sue  Smith.  And  that  the  statute  never  can  operate 
where  the  party  to  be  affected  by  the  possession  cannot 
sue.    The  same  of  the  possession  at  T. 

That  the  possession  at  X.  within  the  disputed  part  be- 
gan 1st  January,  1799,  by  Stephen  under  Andrew  Smith; 
but  Stephen  did  not  prove  that  he  lived  there  5  years.— 
He  then  moved  and  sold  his  crop  to  Summeriine,  who 
took  off  the  crop,  but  did  not  take  possession — so  the  pos- 
session was  broken.  Andrew  then  got  a  title  from  his 
brother  and  went  on  again  ;  but  it  is  not  certain  that  he 
went  on  before  Hannahan^s  death.  Suppose  however  he 
did ;  he  remained  one  year,  his  title  then  was  destroyed, 
and  he  went  off,  and  Stephen  conveyed  to  Busby;  but 
Busby^s  possession  and  Andrew"* s  cannot  be  connected,  be- 
cause Andrew  Smith  held  for  himself  under  title,  and  Bus-^ 
by  held  under  Stephen  Smith. 

The  destruction  of  Stephen^s  deed  to  Andrew  could  not 
change  the  prior  rights  of  the  parties.  Stephen  did  not 
tliereby  again  get  tide. 

It  was  contended  by  the  defendant  that  there  was  no  de- 
iivery  of  the  deed  to  Andrew,  his  brother ;  that  it  was 
Hiade  at  a  time  when  Stephen  was  ill,  and  to  be  consider- 
ed as  a  donatio  causa  mortis ;  but  Andrew  himself  said 

.?6 


»^t  Columbia,  18S1, 

ihat  his  bmtiber  intended  him  to  have  the  land  anjrhow, 
whether  he  lived  or  died.  His  brother  kept  the  deed,  be- 
cause he,  Andrew^  was  from  home.  Besides,  when  they 
were  going  to  destroy  it,  Stephen  thought  it  necessary  to 
deliver  it  up  to  AndreWf  who  then  delivered  it  to  him  to 
be  destroyed,  which  shewed  that  both  regarded  it  as  an  ab- 
solute conveyance* 

There  was  not  then  5  years  continuous  possession  provr 
0d  prior  to  HannaharC$  death,  and  the  possession  relied  on 
since  his  death  cannot  be  conneete'd  with  that  before  it.-* 
The  minority  of  HannahofCs  children  forms  then  a  com*- 
plete  protection  to  the  plaintiflf's  title  until  1817,  when  the 
executors  sold  to  Roberieon. 

The  case  was  tried  before  Mr.  Justice  Gantt^  Spring 
Term,  1821,  for  Richland  district,  who  charged  in  favor  of 
the  ptaintifT,  and  the  jury  so  found. 

The  defendant  appealed  on  the  same  grounds,  in  relation 
fo  the  admissibility  of  testimony  thought  to  have  been  ille- 
gal, as  in  the  former  case  against  Hawkins  ;  with  the  addi* 
tional  grounds  that  Stephen  Smithy  as  well  by  himself  as 
his  tenants,  was  in  actual  adverse  possession  of  part  of  the 
lands  granted  to  himself  upwards  of  five  years  before  the 
death  of  Hkmnahan ;  and  further  that  he  was  in  like  pos- 
session of  a  part  of  the  land  granted  to  himself,  and  also 
included  in  Curriers  grant,  upwards  of  five  years  before 
the  death  oiHannahan* 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

The  opinion  already  delivered  in  the  case  of  Turnip- 
seed  and  Hat^bins^  Lr  expressive  of  the  opinion  of  the 
court  also  in  this^case,  so  far  as  respects  the  evidence 
which  was  permitted  to  go  to  the  jury. 

As  regards  possession,  the  occupancy  of  a  part  of  the 
land  by  Stephen  Smith,  included  in  his  grant,  and  not  con- 
stituting any  part  of  the  land  claimed  by  the  plaintiff,  is  not 
fiuch  a  possession  as  will  divest  the  right  of  the  legal  own- 
er. The  ownei*  of  land  is  only  injured  when  a  trespass  is 
actually  committed  thereon.    Stephen  Smithes  possession 
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dkerefore  of  a  part  of  his  own  land  would  never,  by  any 

just  construction  of  the  statute  of  limitations,  g^vcrhim  a  ti* 

de  toanother's  land  over  which  he  bad  never  exercised 

any  act  of  ownership.     As  regards  his  possession  of  a  part 

of  the  land  included  in  Curriers  grant,  the  evidence  in  rela* 

tion  to  it,  is  not,  in  my  opinion,  sufficient  to  shew  that  a  right 

could  thereby  have  been  acquired  under  any  construction 

0iat  could  properly  be  given  to  the  statute. 

The  possession  first  acquired  was  neutralized  by  the 

conveyance  to  Andrew^  and  there  does  not  appear  to  have 

been  any  possession  afterwards  which  could  affect  the  claim 

of  the  plaintiff  to  the  land  which  he  has  purchased. 

It  is  the  opinion  of  the  court  that  the  motion  made  in 

this  case  should  fail,  and  that  the  verdict  remain. 

Justices  Colcock^  Johnson^  Huger  and  Richardson^  con- 
curred. 

Gregffj  for  the  motion. 
J)e  SaussurCf  contra. 


Etutb  <u&.  PaAb. 
fVhefe  a  decree  in  a  Summaiy  Process  had  been  |;iTen  agunstrde^ 
feodsDt  OD  Uie  first  day  of  court,  upon  his  making  the  following  affida« 
Tit,  on  the  second  day,  the  court  ordei^d  the  decree  to  be  opened,  that 
defendant  might  make  l^is  defence, tiz:  "that  on  Monday  morning, 
(which  was  the  day  on  which  the  court  sat,)  a  negro  child,  the  proper- 
ty of  the  defendant  had  been  found  dead,  which  was  supposed  to  have 
been  murdered,  and  that  that  circumstance  alone  prevented*  his  enter- 
ing his  appearance  within  the  regufatf  time,  and  that  he  had  been  in* 
fbnned  by  his  counsel  that  he  had  a  substantial  defence.*' 
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JUSTICES  PRESENT  THIS  TERM. 

ELIHU  HALL  BAY,  RICHARD  GANTT, 

ABRAHAM  NOTT,  DAVID  JOHNSON, 

CHAR4,ES  J.  COLCOCK,      JOHN  S.  RICHARDSON, 

DANIEL  E.  HUGER. 


The  State  vs.  John  Anthony,  Sen'r. 

Where  an  indictment  commenced  with  *'  South-Carolina,"  and  not  the 
State  of  South-Carolina,  and  concluded  against  the  peace  and  dignity 
of  the  **  taid  ttate,*'  and  not  against  the  peace  and  dignity  of  the 
same^  the  court  Beldj  that  it  was  good  and  consistent  with  the  2d 
section  of  the  3d  article  of  the  Constitution. 

It  seems  to  be  veiy  well  settled,  that  an  objection  to  the  competency 
of  a  witness  can  be  sustained  only, 

1st.  Where  he  has  a  direct  interest  in  the  event  of  the  cause. 

2d.  Where  the  judgment  can  be  given  in  evidence  for  or  against  him 
in  another  cause. 

3d.  Where  it  has  been  settled  by  solemn  decisions, that  from  motives  of 
policy  or  expediency,  he  ought  not  to  be  permitted  to  give  evidence. 

The  same  interest  which  will  exclude  the  husband  will  exclude  the 
wife  i  but  it  is  laying  down  the  proposition  too  broad  to  say  that  the 
wife  can  in  no  case  be  a  witness  where  the  husband  is  incompetent. 
A  conviction  of  peijuiy  or  felony  will  render  a  husband  incompetent^ 
but  not  the  wife. 

The  prisoner  was  indicted,  together  with  his  son,  for  murder.  The  fa- 
ther was  charged  with  having  given  the  mortal  wound,  and  the  son 
as  having  been  present,  aiding  and  assisting.  They  were  tried  sepa- 
rately ;  and  on  the  trial,  first,  of  the  father,  the  court  Ifeld,  that  the 
wife  of  the  son  was  a  competent  witness;  for  both  being  charged  as 
principalsj  one  may  be  tried  and  convicted,  -  >nd  ihe  other  acquittcjj* 
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Murder.    Tried  at  Barnwell,  Fall  Term,  1820. 

M.  HE  prisoner  was  indicted,  together  with  his  son,  yohn 
Anthony^  jun.  for  the  murder  of  ■■  Morgan*  The  fo- 
ther  was  charged  with  having  given  the  mortal  wpund^ 
and  the  son  as  having  been  present,  aiding  and  assisting. 
The  commencement  or  style  of  the  indictment  was,  ^  South- 
Carolina^'*  and  not,  *<  The  State  of  South^CaroRnOy'*  and 
It  concluded  against  the  peace  and  dignity  of  the  ^^  said 
9tate^'*  and  not  against  the  peace  and  dignity  of  the 
*'  same.^'* 

At  the  request  of  the  prisoners,  they  were  allowed  to 
be  tried  separately. 

The  prisoner  at  the  bar  was  first  tried,  and  convicted  of 
the  murder. 

In  the  progress  of  the  trial,  the  wife  of  John  Anthcny^ 
jun.  was  offered  as  a  witnessJbr  this  defendant ;  but  was 
rejected  by  the  court  as  incompetent. 

A  motion  was  now  made  to  arrest  the  judgment,  on  the 
ground  that  the  style  and  conclusion  of  the  indictmeat 
were  not  conformable  to  the  requisitions  of  the  constitu^ 
tion ;  and  if  that  motion  should  not  succeed,  then  for  a 
new  trial  on  the  grounds  : 

Ist,  Because  the  wife  of  John  Anthony ^  jun.  was  not 
permitted  to  give  evidence  for  the  prisoner  at  the  bar, 

2d.  Because  the  verdict  was  contrary  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  clause  of  the  constitution  on  which  the  motion  in 
arrest  of  judgment  is  founded,  is  in  the  following  words: 
^^  The  style  of  all  processes  shall  be.  The  State  of  South* 
Carolina.^  All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  State  of  South-Carolina, 
and  conclude  ^  against  the  peace  and  dignity  of  the  ssme^** 
On  this  ground  a  majority  of  the  court  entertain  a  differ- 
ent opinion  from  the  view  which  I  have  taken  of  the  sub- 
ject; I  shall  therefore  merely  observe,  the  opinion  of  the 
court  is,  that  the  form  of  the  indictment  eubatMitiall;* 
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comports  with  the  provisions  of  the  constitution,  and  that 
the  motion  must  be  refused. 

On  the  first  ground  taken  for  a  new  trial,  it  is  the  opin- 
ion of  the  court  that  the  motion  must  be  granted.  It 
seems  now  to  be  very  well  settled  that  an  objection  to  the 
competency  of  a  witness  can  be  sustained  only, 

1st,  Where  he  has  a  direct  interest  in  the  event  of  the 
cause. 

2d.  Where  the  judgment  can  be  given  in  evidence  for 
or  against  him  in  another  cause. 

3d.  Where  it  has  been  settled  by  solemn  decisions  that 
from  motives  of  expediency  or  policy,  he  ougRt  not  to  be 
permitted  to  give  evidence. 

With  regard  to  the  first,  the  interests  of  a  husband  and 
wife  are  considered  as  so  identified  as  to  render  them  in- 
separable ;  the  same  interest,  therefore,  which  will  exclude 
iht  husband,  will  exclude  the  wife  also.  But  it  is  laying 
down  the  proposition  too  broad  to  say  that  the  wife  can  in 
ao  case  be  a  witness  where  the  husband  is  incompetent. — 
A  conviction  of  perjury  or  felony  will  render  a  husband 
incompetent ;  but  that  would  not  affect  the  competency  of 
the  wife.  I  can  perceive  no  such  interest  in  this  case  as 
should  exclude  the  testimony  of  the  wife.  The  defen* 
dants  are  both  indicted  as  principals.  The  husband  was 
not  then  on  trial,  and  the  event  of  this  would  not  necessari- 
ly have  any  influence  on  the  decision  in  his  case.  What- 
ever bias  therefore  it  might  be  supposed  she  was  under, 
would  only  go  to  her  credibility,  and  not  to  her  competen- 
cy. It  is  true  the  prisoner  at  the  bar  is  charged  with  ha- 
ving given  the  mortal  wound,  and  her  husband  as  only 
aiding  and  assisting ;  he  is  nevertheless  a  principal,  and 
might  be  tried  and  convicted,  although  this  defendant  had 
never  been  taken,  or  should  be  acquitted.  fPlawden^  100, 
GifttMs  case.  1  H.  P.  C.  437.  The  State  vs.  RocheUe 
and  Fhfy  Columbia,  —  Term,  IS— J 

Where  several  are  engaged  in  committing  a  murder,  it 
is  not  material  which  gave  the  niortal  blow ;  fur  where 
one  is  charged  with  having  given  a  mortal  blow,  and  others 
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as  having  been  present,  aiding  and  assisting,  and  it  corner 
out  in  evidence  that  he  M^ho  is  charged  with  having  given 
the  mortal  wound  wao  only  present  aiding  and  abetting, 
and  that  the  stroke  was  given  by  another,  the  indictment  is 
vrell  supported  ;  for  it  is  in  law  the  stroke  of  all.  (1  Hale^ 
J\  C\  437,     rioxb.  98.    9  Co.  Rep.  67,  McNallips  cascj 

It  seems  to  follow  from  this  view  of  the  subject,  that 
judgment  in  one  cnse  could  not  be  given  in  evidence  in  the 
athcr.  For  both  being  principals,  and  each  individually 
responsible  for  the  part  which  he  took  in  the  transaction, 
the  conviction  or  acquittal  of  one  could  be  no  evidence  of 
the  ^Milt  or  innocence  of  the  other.  The  principle  of  poli- 
cy which  proh:!)its  the  wife  to  bie  a  witness  for  or  against 
her  husband,  can  have  no  application  to  this  case;  for  the 
husbind  had  no  interest  in  the  event  of  the  cause  then  be- 
fore the  court.  The  motion  being  granted  on  this  ground, 
supersedes  the  ueccssily  of  expressing  any  opinion  on  the 
evidence. 

Justices  yoh'ison  and  Richardson^  concurred. 

]i\?ucc'CokocJ^ :  I  dissent  in  this;  I  think  the  witness 
was  not  competent. 


TnoMAs  and  Wm.  Jackson  v.5'.  James  Watts. 

Assumpsit,  S499  37. 
Thi:  Sa>ie,  and  T.  and  O.  \Va  rsox  vs.  Jajies  Watts, 

Process,  ^70. 
Tried  before  the  City  Court  of  Charleston,  May  Term, 

ISCO. 

An  TifRdavit  stating-  the  ikieri'ljint  to  be  inrlebted  to  tlie  ag'ent  as  attor- 
Tiry  for  the  plaintiff,  is  a  sufficient  afTulavit  to  hold  the  defeiidant  to 
h:iil  in  an  action  hv  the  plainlin'. 

■^'here  the  pltiiniifTsclil  Ihc  defendant  ^  1553  02  uorth  of  cottoiibag' 
giiij;,  atjd  upon  the  iiclcpdant'ij  reiusinglo  comply  with  the  contract, 
had  the  br^o^Hnt^  sohl  at  miction,  which  produced  J  1^-53  65,  and 
broup^t  his  set  ion  f</r  53  499  37,  the  difTcrcncc,  tlie  court  ffeld,  that 
the  plaintiff  was  within  the  jurisdiction  of  the  City  Court,  which  ex- 
tended to  S^v^O:  tlioti.i^h  it  was  ol)icr*ed  that  the  plaintiff  by  his 
n  vn  shovrnj;,  was  nol  within  the  jurisdiction  ;  as  he  ought  tohfl^5» 

ft 
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brought  bis  action  for  the  whole  amount  of  the  purchase  money  of 
The  hagfging.  The  court  also  Held,  tliat  the  rc-sale  of  the  goods  b^ 
the  plaintifi'at  auction  was  not  a  recision  of  tbe  contract  with  the  Oe« 
.  fendant ;  but  that  he  couid  atill  maintain  bis  action  for  the  dijSer- 
ence. 

After  tbe  defendant  had  agreed  to  purchase  a  quantity  of  cotton  bag- 
ging from  tbe  pUlntifll',  he  was  told  it  remained  in  the  plaintiif 's  store 
subject  to  his  risk,  whereupon  he  ordered  and  had  some  of  it  turned 
out  of  tbe  store,  which  he  afterwards  returned,  and  then  refused  to 
take  any  part  of  it,  tl^e  court  J/dil,  that  it  was  a  sufficient  delivciy 
under  the  17th  section  of  ibe  Statute  of  Frauds. 

Jr  ROM  the  report  of  the  hoftorable  Jacfge  Drayton^  Re- 
corder of  Charleston. 

**  No  Argument  was  tnade  before  me  in  the  latter  of 
these  cases,  but  I  believe  it  was  intended  by  the  counsel 
that  th^  decision  in  the  first  case  should  govern  both. 

In  the  first  csfse,  the  statement  was,  that  Mr,  yohn 
ffasUtty  the  agent  of  the  plaintiffs,  sold  to  the  defendant  st 
quantity  of  cotton  bagging  for  the  price  of  S 1553  02.  Af-^ 
ter  the  sate  and  delivery,  the  defendant  refused  to  take  the 
bagging;  in  consequente  of  which,  the  agent  gave  liotic6 
to  the  defendant  that  if  he  did  not,  within  a  spetified  time 
call  and  take  away  the  go6ds  they  would  be  ^old  at  public 
aactiofi  on  his  account  ahd  risk*  The  defendant  never 
called  at  sent  for  the  bagging,  wh?ch,  according  to  the  no- 
tice, iras  sold  at  public  auction ;  and  produced,  deducting 
commission's  and  incidental  expenses,  the  sum  of  S 1053 
65.  For  the  difference  between  this  sufti  and  $  1553^  02, 
being  499  3/,  this  action  was  brought,  it  being  the  amount 
of  the  loss  alleged  to  have  been  sustained  by  the  plaintiffs 
tfirough  the  failure  of  the  defendant  to  comply  with  his 
contract. 

Mn  yones^  a  clerk  of  Mr.  Haslett^  said,  that  about  the 
8th  of  February,  18X9,  the  defendant  purchased  the  cot- 
Vatk  bagging  alluded  to,  atid  also  some  linens ;  that  the  lin- 
ens were  taken  away  by  tbe  defendant,  but  not  the  bagging, 
the  defendant  saying,  it  wanted  'width  according  to  the 
agreement;  that  when  this  objection  was  made,  Mr. 
Haslett  was  not  preseint^  thiit  the  witness  repeated  to  Mr> 

37 


S0O  Charleston,  iSl^i^ 

^aslett  the  objection  of  the  defendant  as  to  the  bagging; 
after  which,  Mr.  Haslett  tequested  the  witness  to  call  up- 
on the  defendant  and  receive  payment  for  him  for  the  lin- 
ens and  bagging.  He  called  upon  the  defendant,  who 
asked  whether  the  whole  business  would  be  settled  if  he 
paid  for  the  linens  ?  To  which  the  witness  said^  he  sup- 
posed so ;  acting  from  his  own  discretion,  and  not  by  the 
authority  or  sanction  of  Mr.  Haslett.  The  defendant 
then  promised  to  call  upon  Mr.  Haslett  to  deliver  him  a 
check  for  the  linens,  and  to  take  his  receipt.  The  defen- 
dant and  himself  went  together  to  Mr.  Haslet fs  store.— > 
After  offering  a  check  for  the  linens,  the  defendant  said, 
now  the  business  is  all  settled ;  but  Mr.  Haslett  replied, 
by  no  means ;  you  must  pay  for  the  bagging.  The  defen- 
dant went  away  in  the  company  of  the  witness.  Upon  the 
way,  the  defendant  told  the  witness  if  he  would  give  him  a 
receipt  for  the  linentf,  he  would  pay  for  them.  A  receipt 
was  given  for  the  linens,  and  theirprice  received  from  the 
defendant.  The  witness  was  present  when  Mr.  Haslett 
and  the  defendant  were  bargaining  about  the  bagging, 
when, -after  a  great  deal  of  discussion,  he  heard  the  defen<» 
dant  say  he  would  give  for  it  thirteen  cents*  Before  the 
contract,  the  defendant  looked  at  and  examined  the  bag- 
ging. Nothing  in  his  hearing  was  mentioned  about  the 
width.  Between  the  date  of  the  contract  between  Mr. 
Haslett  and  the  defendant,  and  the  refusal  of  the  latter  to 
take  it,  cotton  bagging  was  getting  duller  and  duller.-^ 
When  the  bagging  was  sold,  the  witness  thought  it  cheap, 
and  below  the  market  price.  The  nature  and  conditions 
of  the  contract  appeared  to  the  witness  to  be  perfectly  fair 
and  well  understood,  and  that  the  defendant  was  a  very 
cautious  man,  and  long  in  making  a  bargain.  Upon  being 
cross  examined,  Mr.  Jones  said,  that  in  selling  cotton 
bagging,  the  common  practice  is  to  take  the  deacripticHi 
from  the  invoice,  and  the  purchaser  examines  it,  and  that 
the  invoice  and  the  article^  sometimes,  though  rarely, 
differ. 

Mr.  Bryariy  a  clerk  of  Mn  Haslett^  stated,  that  he  fre- 
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^li^ndy  saw  the  dufend&nt  with  Mr.  Haslett,  that  he  heard 
him  Beveral  times  enquire  about  cotton  bagging ;  that  af- 
ter a  good  deal  of  discussion,  the  bagging  was  offered  at 
13  cents*    The  defendant  said  he  would  reflect  upon  the 
price,  and  afterwards  called  and  agreed  to  take  it  at  that 
price.     The  witness  rendered  in  the  bill  to  the  defendant^ 
and  told  him  the  bagging  was  in  the  store  at  his  risk.— « 
The  defendant  was  verj  often  in  the  room  where  the  bag** 
ging  was  before  he  agreed  to  buy  it,  was  a  very  prudent, 
cautious  man,  not  likely  to  buy  without  examination,  and 
13  cents  was  a  fair  price  for  it.     By  the  desire  of  Mr* 
ffaslett^  the  witness  notified  the  defendant,  that  if  he  did 
not  call  and  take  away  the  bagging,  it  would  be  sold  at 
public  auction  at  his  '  risk.     Pursuant  to  the  notice,  the 
bagging  was  sold  at  public  auction,  on  account  and  risk  of 
the  defendant.     The  witness  thought,  but  was  not  positive, 
that  between  the  periods  of  the  contract  and  the  defen* 
dant's  refusal,  two  or  three  brigs  arrived  with  bagging.*-^ 
Upon  being  cross  examined,  Mr.  Bryan  said,  that  some 
of  the  bagging  was  better  than  other  parts  of  it.     It  was  of 
two  or  three  qualities.     The  defendant  never  objected  to 
the  quality.    Somie  of  the  bagging  measured  forty,  some 
forty<-oae  inches,  more  or  less  than  forty  inches.     The  de- 
fe»dant,  after  the  contract,  came  to  Mr.  Hasktt^s  store,  and 
'  said  he  would  take  the  bagging,  and  ordered  it  to  be  turn- 
ed out ;  some  of  it  was  turned  out  according  to  his  order, 
and  carried  as  far  as  the  pavement  before  the  door ;  he 
said  that  before  the  whole  of  it  was  turned  out,  the  de- 
fendant objected  to  receiving  it,  alleging  he  hgd  bought  it 
fcHT  forty  inches,  and  it  was  not  so.     The  witness  had  de- 
livered the  bill  to  the  defendant,  before  he  ordered  the 
bagging  to  be  turned  out  of  the  store. 

Mr.  Hasktt^  the  agent  of  the  plaintiffs,  swore,  that  the 
defendani  was  a  long  time  bargaining  about  the  cotton 
b^gg^QS  hefore  he  agreed  to  take  it ;  that  he  was  tired  of 
bi& repeated  offers,  and  that  at  last  the  defendant  said,  he 
would  give  12  1«2  cents  for  it.  The  witness  answered 
be  would  coQsull  his  principals|  wh^  were  upon  the  spot« 
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Hr  did  so,  and  replied  he  would  take  13  cents,  at  n^htc)^ 
price  the  defendant  accepted  it.  The  witness  was  never 
asked  about  the  width.  During  the  negociation,  the  der 
fendant  went  into  the  room  whefe  the  bagging  was,  with  a. 
yard  stick,  and  remained  there  some  time.  He  examined 
the  bagging  during  fout  or  five  days.  ^The  witness  never 
sold  the  bagging  for  any  particular  width,  but  shewed  to 
the  defendant  the  invoices  which  descrided  it  as  being  of 
40  inches.  The  bagging  belonged  to  the  plainti£fs  in  cer-^ 
tain  proportions  which  he  described*  The  account  an- 
nexed to  the  writ  was  a  cgrrect  one.  When  the  bagging 
was  sold  to  the  defendant,  the  price  was  very  low,  les$ 
than  the  sterling  price.  The  witness  had  measured  the 
bagging,  some  ot  which  was  more  that  40  inches,  and  some 
a  little  less ;  some  of  it  41  inches,  but  the'whole  averaged 
more  than  40  inches.  He  stated  that  bagging  invoiced  at 
40  inches  is  never  expected  to  be  all  of  that  width  ;  it  will 
vary.  Between  the  contract  and  refusal  of  the  defendant, 
some  vessels  arrived  with  bagging,  \yhich  rendered  thq 
inarket  £Dr  it  dull,  aiid  finally  lowered  its  price.  Upon  the 
defendant's  declining  to  take  the  bagging,  the  witness  pro- 
posed to  refer  the  matter  to  two  merchants,  which  the  de- 
fendant refused.  The  witness  received  from  the  vendue- 
master,  S  1053  65,  leaving  a  balance  due  to  the  plaintiffs 
of  S  499  15.  The  sale  by  the  vendue-master  was  for  cash. 
Some  of  the  bagging  was  turned  out  of  the  witnesses  store 
by  the  defendant's  order,  at  which  time  ih^i  witness  coq<^ 
sidered  it  to  be  the  defendant's,  and  would  have  permitted 
him  to  carry  the  whole  of  it  away  without  the  money  being 
paid ;  but  that  afterwards  the  witness  would  not  have  de- 
livered it  without  the  money.  The  bagging  which  had 
been  turned  out  by  the  defendant's  order,  stood  before  the 
door  of  the  witneiss  until  after  dark.  The  bagging  sold 
by  the  vendue-master  produced  different  prices,  the  wit- 
ness having  made  out  his  account  from  the  accoimt  of  the 
vendue-master  and  his  own  books.  The  bagging  was 
s^ent  to  yendue  nearly  a  month  after  the  conclusion  of  the 
contract.     It  is  customary  when  a  purchaser  does  not  con)* 
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ply  ^ith  the  terms  of  a  sale,  to  ^ell  the  goods  at  vendue, 
imd  toicall  upon  the  purchaser  for  the  diiTerence  ;  deduct- 
ing commissions  and  expenses,  for  which  the  purchaser  14 
ViaUcr 

Mr.  Mill^  called  by  the  plaintiffs,  said,  that  he  bought 
some  of  this  cotton  bagging  at  vendue ;  that  some  of  it 
was  inferior,  that  he  bought  it  low,  having  given  for  it 
from  9  1-2  to  11  1-2  cents.  At  the  time  he  bought, 
good  cotton-bagging  was  selling  for  17  cents. 

Caldwell^  a  vendue-master,  said  he  sold  the  bagging  in 
dispute,  on  the  8th  of  March,  1819,  by  the  order  of  Mr. 
Hasktt^  on  the  account  and  risk  of  the  former  purchaser ; 
that  the  gross  sales,  (including  the  parctls  belonging  to  the 
plaintiffs,  in  both  these  suits,)  amounted  to  g  1436  28. 
^e  understood  the  custom  to  be  as  stated  by  Mr.  Haslet f^ 
where  a  purchaser  refuses  to  comply  with  the  terms  of  the 
sale;  but  knew  no  instance  of  its  having  been  done. 

Messrs.  Heriot  &?  Miller^  called  by  the  plaintiffs,  both 
said  that  they  had  seen  the  bagging  bought  by  the  defen- 
dant ;  that  they  had  measured  some  of  it,  and  that  some  of 
it  was  a  little  more,  and  some  a  little  less  than  40  inohes, 
and  that  they  would  have  bought  it  for  bagging  of  40  inch- 
es. They  also  both  said  that  they  had  understood  the  cus*- 
tpna,  where  a  purchaser  failed  in  his  contract,  to  be  as  re- 
presented by  Mr.  Hasletty  but  neither  of  them  knew  of 
any  instance. 

The  evidence  having  closed,  the  defendant's  counsel  mor 
ved  for  a  non-suit,  upon  three  grounds  : 

Ist.  Because  by  the  plaintiff's  shewing,  his  cause  of  ac- 
tion was  not  within  the  jurisdiction  of  this  court ;  as  he 
qi^ght  to  have  brought  his  suit  for  the  whole  amount  of 
the  purchase  money  of  the  bagging. 

2d.  Because  no  delivery  of  the  articles  purchased  had 
been  proved, 

3d.  Because  by  a  sale  of  the  bagging  at  auction,  the 
plaintiffs  rescinded  the  contract  between  themselves  and 
the  defendant,  and  therefore  they  cannot  sustain  this  nr^ 
iion* 
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l^t.  Upon  the  first  ground,  which  I  (the  Recorder^ 
overruled,  I  said  that  from  the  evidence,  it  appeared  thai 
the  plaintiffs  claimed  from  the  defendant  an  amount  which 
was  within  the  jurisdiction  of  the  court,  and  that  this 
amount  did  not  constitute  a  part,  but  the  whole  of  their  de* 
snand.  I  therefore  could  perceive  no  ground  upon  which 
the  objection  to  the  jurisdiction  could  be  sustained* 

Sd.  In  support  of  this  objection,  the  defendant  relied 
upon  the  17ih  section  of  the  Statute  of  Frauds,  and  upon 
several  adjudicated  cases,  to  shew  that  there  had  not  been 
in  this  case  a  legal  delivery.  The  statute  says,  that  in  a 
contract  like  this,  the  parties  shall  not  be  bound,  except 
*^  the  buyer  shall  accept  part  of  the  goods  sold,  and  actu^ 
ally  receive  the  same,"  &c.  The  evidence,  (which  in  the 
discussion  of  this  motion  must  be  taken  with  every  neces- 
sary inference  against  the  defendant,)  shews  that  the  goods 
were  considered  as  delivered  to  the  defendant,  that  he 
acted  upon  such  delivery,  that  he  had  measured  the  bag- 
ging, that  after  being  told  it  remained  in  Mr.  Hasletfs 
store,  subject  to  his  risk,  he  ordered  and  had  some  of  it 
turned  out,  which  he  afterwards  returned,  and  then  refus- 
ed to  take  any  part  of  it,  alleging  that  the  width  was  not  ac- 
cording to  the  agreement.  If  the  goods  were  such  as  the 
contract  required,  the  statute,  I  thought,  had  been  fully 
complied  with.  It  was  not  necessary^  according  to  many 
authorities,  that  there  should  have  been  an  actual  corporal 
delivery.  It  was  suflicient  if  the  article  was  considered  as 
bought  and  sold ;  that  it  was  in  a  situation  subject  to  the 
order  of  the  purchaser,  and  that  some  act  had  been  done 
amounting  to  a  deliver)',  6r  to  a  symbolical  delivery  of  it. 
These  things  appeared  to  me  to  have  been  established  by 
the  witnesses. 

I  then  commented  on  the  cases  relied  upon  by  the  de^ 
fendant's  counsel.  The  case  of  Kent  vs.  Huskinson^  (Z 
'  Boffn  and  PuL  233,^  determined  that  there  had  been  no 
delivery;  because  it  was  not  proved  that  the  terms  of  the 
agreement  had  been  complied  with  by  the  seller ^ow  the  con- 
trary, the  reverse  was  fairly  inferrable ;  therefore  the  ac- 
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ccptance  was  deemed  incomplete.  In  the  case  before  us, 
the  testimony,  without  any  contradiction,  shewed  that  the 
goods  answered  the  description,  even  according  to  the  de- 
fendant's own  statement  of  it. 

In  the  case  oi  Bennet  vs.  Hull^  (\0  Johns.  364,^  there 
rias  nothing  liie  a  delivery^  actual  or  constructive.  J^on- 
deau  vs.  Wyatt^  (2  H.  BL  63,  J  is  to  the  same  effect,  so 
far  as  it  is  applicable  ;  but  the  gist  of  the  cause  was  alto- 
gether different.  Cooper  vsL  Elston^  (7  Term.  Rep.  14,^ 
is  merely  upon  the  general  principle  contained  in  the  Su- 
tute  of  Frauds. 

None  of  these  cases  describe  what  does  or  does  not  con- 
stitute a  delivery ;  therefore  they  do  not  illustrate  the 
present  inquiry.     This  ground  was  overruled. 

3d.  The  position  contained  in  this  objection  I  thought, 
correct.  After  having  sold  the  goods  at  auction  on  ac« 
count  of  the  purchaser,  the  plaintiffs  could  not  recover  * 
against  him  the  price  of  the  goods  sold.  Had  this  been 
such  an  action,  in  my  opinion  it  could  not  have  been  main- 
tained ;  but  it  was  not  so :  the  suit  was  instituted  to  re- 
cover from  the  defendant  a  sum  of  money,  because  by  his 
act  in  not  performing  his  contract,  the  plaintiffs  had  been 
damnified. 

It  was  further  contended  that  the  plaintiffs  had  no  right 
to  make  the  sale  at  auction,  that  his  doing  so  was  unau- 
thorized and  illegal,  and  that  his  only  proper  course  was 
to  bring  an  action  of  assumpsit  for  the  price  of  the  com- 
modity sold.  I  did  not  think  that  the  testimony  was  suffi- 
cient to  establish  the  existence  of  a  custom  prevalent  in 
this  state,  to  sell  goods  at  public  auction  on  account  and 
risk  of  the  purchaser,  where  he  had  refused  to  comply 
with  the  terms  of  the  contract.  If  usage  was  not  to  be  re- 
lied upon,  the  question  was,  whether  this  act  was  a  legal 
one  ?  No  case  was  cited  to  shew  that  this  mode  could 
not  be  resorted  to ;  and  I  was  unable  to  discern  any  rea- 
son why  it  should  not  be.  The  purchaser  could  prevent 
any  sacrifice  by  observing  his  agreement ;  if  he  did  not, 
where  the  contract,  as  in  this  case,  was  for  cash,  would  it 
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be  an  adequate  remedy  to  sue  for  the  purchase  money  ?-^ 
Would  not  this,  in  some  cases,  be  hazardous  ;  as  betwectf 
the  sale  and  the  recovery,  the  defendant  might  become  in- 
solvent, and  the  goods,  upon  which  the  s^ler  had  a  lien, 
might  have  become  deteriorated,  or  if  qpa  perishable  na- 
ture, valueless  ?  I  was  under  a  conviction  that  authority 
existed^  which  warranted  this  mode  of  procedure,  but  my 
memory  did  not  enable  me  to  ciie  the  case.  Since  the  tri- 
al I  have  found  it  in  5  Johns,  Rep.  395,  the  case  oi  Sands 
and  others  vs.  Taylor  and  others,  I  did  not  think  that  the 
power  given  by  the  act  of  Assembly  of  1785,  to  re-sdly 
where  the  terms  of  sale,  at  public  auction,  were  unfulfill- 
ed, necessarily  implied  that  this  power  was  limited  to  suclf 
sales.  The  act  might  have  been  declaratory  of  the  com- 
mon law,  or  the  clause  might  have  been  inserted  for  the 
purpose  of  regulating  the  mode  and  manner  of  such  re- 
sales, in  order  that  purchasers  might  not  be  surprised.— 
This  objection  vas  therefore  overruled* 

The  case  was  then  argued  before  the  jury,- when  the  de- 
fendant's counsel  insisted: 

1st.  That  there  had  been  no  delivery. 

2d.  That  the  plaintiffs  had  no  right  to  sell  the  goods  at 
auction  in  the  manner  in  which  thev  did  ;  and  if  thev  had 
this  right,  that  the  defendant  was  not  liable  for  the  commis- 
sions, &c.  of  the  vendue -master ;  but,  that  at  sdl  events,  he 
ought  to  be  credited  for  the  gross  sales. 

I  summed  up  the  evidence  to  the  jury,  and  stated  to 
them  that  I  thought  the  plaintiffs  had  mtide  out  their  case; 
that  in  my  opinion  a  sufficient  delivery  had  been  proved; 
that  the  plaintiffs  had  a  right  to  sell  the  goods  at  public 
auction,  under  the  circumstances  which  the  jury  hatf 
heard,  and  that  if  they  had  this  right,  the  expenses  of  the 
sale  ought  to  be  borne  by  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiffs. 

Previously  to  the  discussion  of  this  case,  a  motion  w» 
made  to  cancel  the  bail-bond,  upon  the  ground,  tbatth** 
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'dffidavit  set  fortFi  a  debt  due  to  another  person  than  the 
plaintiffs. 

The  motion  was  overruled. 

A  notiMk  was  served  upon  ine,  that  a  motion  would  be 
made  for  a  tion-suit,  on  the  grounds, 

1st.  ^^  That  the  cause  of  action  Is  beyond  the  jurisdiction 
of  this  court." 

2d.  **  That  no  delivery  and  acceptance  of  the  goods  were 
proved,  sufficient  to  satisfy  the  provision  of  the  17th  sec- 
lion  of  the  Statute  of  Frauds." 

3d.  "  That  the  resale  of  the  goods  by  the  plaintiffs  was  a 
recision  of  the  contract  by  thetn^  and  they  can  now  main- 
tain no  action  against  the  defendant." 

*'  Should  the  constitutional  court  f  ef use  a  nonsuit,  a  new 
trial  will  be  moved  for,  on  the  ground,  that  as  the  plaintiffs 
constituted  themselves  the  agents  of  the  defendant,  against 
his  consent,  they  are  entitled  to  make  no  charge  against  him 
under  this  assumed  agency  i  and  therefore  the  defendant 
was  entitled  to  credit  for  the  gross  amount  of  th^  sales  at 
vendue,  made  by  order  of  the  plaintiffs.  And  the  tonsti- 
tutional  court  will  be  further  moved  to  cancel  the  bail- 
bonds  id  these  cases,  on  the  ground,  that  the  affidavits  on 
which  the  bail-bonds  are  founded,  are  made  of  a  debt  due 
to  another  person  than  the,plaintiffs." 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

With  regard  to  the  motion  to  discharge  the  bail,  a  ma- 
jority of  the  court  are  of  opinion,  that  stating  the  defen- 
dant to  be  indebted  to  the  agent  as  attorney,  is  merely 
shewing  that  he  became  indebted  to  the  plaintiffs  through 
him,  or  became  indebted  to  him  fot*  their  use,  which  ena- 
bled them  to  bring  the  action ;  that  the  objection  goes 
more  to  the  form  than  the  substance  of  the  thing,  and  ought 
not  therefore  to  be  supported. 

On  the  question  of  jurisdiction,  I  concur  with  the  Judge 
below.  There  is  no  distinct  evidence  by  which  the  juris- 
diction can  be  marked  of  any  greater  damages  being  sus- 
tained by  the  plaintiffs  than  the  difference  i^etween  the  first 
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contract  and  the  sale  at  auction.  And  even  if  they  miglit 
have  recovered  more,  they  were  at  liberty  to  demand  less. 
The  sum  sued  for  is  clearly  within  the  jurisdiction  of  the 
court.    This  motion,  therefore,  cannot  prevaiL 

Tlie  two  remaining  are  the  most  important  questions.—^ 
l*he  Statute  of  Frauds  says,  the  parties  shall  not  be 
bound,  *^  except  the  buyer  shall  accept  part  of  the  goods 
sold,  and  actually  receive  the  same^"  &c.  The  object  of 
the  Statute  was  (as  it  professes)  to  prevent  frauds  and 
perjuries.  The  mischief  to  be  apprehended  was  that  in- 
cohate  and  imi>erfect  contracts  might  be  established  on 
loose  declarations  against  the  real  intention  of  the  part}*^  to 
be  made  liable.  It  therefore  requires  some  unequivocal 
act  of  consummation  to  be  done  which  cannot  be  mista- 
ken. The  Recorder  reports  to  us  ^^that  after  being  told, 
it  remained  in  Mr.  Hasletfs  store  subject  to  his  risk ;  he 
ordered  and  had  some  of  it  turned  out,  which  he  after- 
wards returned,  and  then  refused  to  take  any  part  of  it.^' 
I  think  that  may  fairly  be  construed  into  such  acceptance, 
and  receipt  of  the  goods  as  was  contemplated  by  the  Sta- 
tute. When  we  consider  the  course  of  trade  in  this  qoun- 
try,  a  different  construction  would  be  destructive  of  all  con- 
fidence, and  lead  to  incalculable  mischief.  A  waggon  or 
boat  load  of  cotton  or  flour  is  brought  to  a  merchant's 
door,  or  to  the  wharf  for  sale ;  a  purchaser  presents  him- 
self, examines  the  cotton,  and  probes  the  flour  barrels  to 
the  bottom,  he  then  agrees  upon  the  price,  and  orders  the 
article  to  be  laid  at  his  door  or  upon  the  wharf,  as  the  case 
may  be.  Shall  he,  after  giving  the  seller  all  this  trouble, 
capriciously  refuse  to  carry  his  contract  into  effect  ?  Such 
a  construction  would  render  the  Statute  subservient  to  the 
very  mischief  which  it  was  intended  to  prevent.  I  think, 
therefore,  that  there  was  sufficient  evidence  of  acceptance 
and  receipt  of  the  goods  to  authorize  the  verdict. 

The  last  is  the  most  difficult  question.  I  do  not  find  am* 
case  authorizing  such  a  course  of  proceeding,  except  the 
case  of  Sands  and  others  vs.  Tayhr  and  others^  fS  yohns. 
Rep.  395.  J     But  there  do  not  appear  to  be  any  cases  di- 
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rectly  opposed  to  it ;  nor  do  I  perceive  that  it  violates  aoy 
knowD  principle  of  law.  Some  respect  is  due  to  the  testi- 
mony of  the  witnesses,  who  said  that  such  was  the  usage  in 
Charleston,  although  they  could  not  mention  any  particu* 
lar  case  where  it  ha(](  been  done,  and  although  it  might  not 
be  sufficient  to  establish  such  usage.  Goods  might  in  such 
a  case  be  declining  in  value,  or  perishing  in  the  hands  of 
the  seller,  if  of  a  perishable  nature*  I  think,  therefore,  it 
was  a  course  of  proceeding  equally  beneficial  to  the  seller 
and  the  buyer,  and  one  that  ought  to  be  supported.  Upon 
the  whole,  I  am  satisfied  with  the  opinion  of  the  Recorder, 
for  the  reasons  which  he  has  given,  and  with  the  verdict  of 
the  jury  who  found  according  to  his  directions. 

The  motion  for  a  new  trial  is  therefore  refused. 

Justices  Ganttj  Johnson  and  Huger^  concurred. 


The  City  Council  of  Charleston,  Assignee  of  the 
Sheriff  of  Charleston,  t;*.  Thomas  W.  Price. 

In  sn  action  upon  »  replevin  bond,  the  lame  proof  is  not  required  as  in 

the  action  of  replevin;  to-wit,  that  the  defendant  was  the  tenant  of 

the  plaintiff,  at  a  particular  rent,  &c.;  for  thejudf^ent  in  replevin 

is  conclusive  in  this. 

The  assignee  of  a  replevin  bond  may  brings  an  aptioa  upon  it  In  his  own 

name. 
It  seems  that  all  the  Engfish  Statutes  down  to  11  George  3,  chap.  19, 
I  incluttve»  in  relation  to  replevin  and  distress,  though  not  made  o£' 

force  by  any  statutary  pfoviaions,  have  bc^en  adopted  in  practice  in 
I  this  state. 

The  return  of  the  sheriff  is  good,  although  it  does  not  appear  to  have 
\  been  sworn  to ;  equally  so  where  it  has  been  sworn  to  by  the  deputy 

sherifi^  but  not  signed  by  the  sheriff. 
That  the  goods  distrained  and  replevied  had  not  begn  regularly  ap- 
praised according  to  the  act  of  the  legislature,  is  an  objection  which 
oagbt  to  have  been  made  in  the  action  of  replevin,  and  cannot  be  ta- 
ken in  an  action  on  the  replevin  bond.  The  former  judgment  con- 
cludes the  party. 

This  was  an  action  on  a  Replevin  Bond,  tried  in  Charles- 
ton, Spring  Term,  1820, 
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LHE  circumstances  of  the  case  were  as  folIo\rs  : 

The  City  Council  of  CharlcstfliQ  had  caused  certain  good^ 
of  John  Barron  to  be  distrained  for  rent  in  arrear.  He 
procured  a  writ  of  replevin  to  be  issued ;  at  which  time 
he  gave  the  bond  in  question,with  the  defendantas  security, 
to  prosecute  the  replevin  to  effect.  &c.  Having  failed  in 
his  action  of  replevin,  a  writ  oiRetorno  habendo  ciimji, 
fa.  was  issued  against  him.  On  that  writ  was  indorsed, 
'*  Elongata  as  to  goods,  nulla  bona  as  to  costs."  The  re- 
turn was  not  signed  by  the  sheriff*,  but  was  sworn  to  by  the 
deputy,  in  whose  hands  the  writ  had  been  placed.  The 
replevin  bond  was  then  assigned  by  the  sheriff  to  the  city 
council,  and  this  action  commenced  upon  it,  and  judg- 
ment obtained  against  the  security.  Varipus  grounds 
of  defence  were  tiiken  in  the  court  below,  which  were  now 
made  the  grounds  of  a  motion  for  a  new  trial. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  notice  all  the  grounds  made  in  this 
case  for  a  new  trial  in  the  form  in  which  they  are  present- 
ed in  the  brief.     They  are  in  substance  as  follows : 

Ist.  That  the  defendant  had  a  right  to  reqaife  the  same 
proof  in  this  action  as  was  required  in  the  action  of  reple- 
vin against  the  principal;  to  wit,  that  he  was  a  tenant  of 
the  City  Council  at  the  yearly  rent  of  8  700. 

2d.  As  there  is  no  act  of  the  legislature  authorizing  re- 
plevin bonds '  to  be  assigned,  the  action  could  not  be 
brought  in  the  name  of  the  City  Council. 

3d.  The  return  of  the  Retorno  habendo  cumji^fa.  was 
not  regularly  made,  or  rather,  that  there  was  no  return. 

4th.  The  goods  distrained  and  replevied  had  not  been 
regularly  appraised  according  to  the  act  of  the  legislature. 

The  first  ground  is  not  supported  by  any  authority. 
Tlic  question  whether  Barron  was  tenant  and  in  arrear 
for  rent  due  the  City  Council,  were  tri^  in  the  action  of 
replevin,  and  the  judgment  in  that  case  was  conclusive  In 
fli's.     Hie  bail  to  an  action  might  as  well  require  thr 
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nlaintiflfto  shew  that  the  debt  for  which  he  had  recovered 
judgment  against  the  principal  was  just,  as  the  security 
to  the  replevin  bond  require  the  landlord  to  retr}'  the 
question  whether  there  was  any  rent  in  arrear,  in  an  actiqp 
on  the  bond. 

The  second  is  a  question  of  more  importance. 

At  common  law  no  chose  in  action  was  assignable.  But 
that  was  on  the  mistaken  notion  that  it  was  maintenance. 
That  idea  however  has  long  ago  been  exploded,  and  courtii 
of  law  have  for  many  years  respected  the  rights  of  as- 
^ign^es  of  bonds.  But  under  the  old  maxim,  that  they 
were  not  negotiable,  the  assignment  has  been  considered 
only  in  the  nature  of  a  power  of  attorney,  authorising  the 
assignee  to  make  use  of  the  name  of  t^ie  obligee  for  the 
recovery  of  the  money,  and  not  to  sue  in  his  own  name. 
But  that  is  a  mere  matter  of  form,  which,  since  the  rea- 
son has  ceased  to  exist,  has  constantly  been  giving  ^Yay 
to  a  more  correct  view  of  the  subject,  until  bonds  of  almost 
every  description  have  become  assignable,  and  the  assig- 
nees  allowed  to  bring  actions  in  their  own  names.  By  the 
Statute,  4  Ann,  ch«  G,  bail  bonds,  and  by  the  Statute  11, 
George  2d,  ch.  19,  replevin  bonds  are  permitted,  and  may 
be  required  to  be  assigned^ 

By  the  Act  of  Assembly  of  this  State,  1798,  the  assign 
nees  of  all  bonds  for  the  payment  of  money  are  permitted 
to  bring  actions  in  their  own  names.  The  same'privilegc 
is  allowed  by  other  acts  of  the  Legislature  in  other  cases 
of  assigned  bonds.  In  the  case  of  Peck  and  Glover^  the 
court  held,  that  the  as-signee  of  a  bond  given  to  keep  th^ 
prison  bounds  imdcr  the  act  of  1788,  by  a  person  arrested 
on  mesne  process,  could  not  maintain  an  action  in  his  own 
name,  f  1  Nott  &P  McCord,  5S2.J  But  that  was  a  bond 
given  for  the  indemnity  of  the  sheriff,  in  which  the  party 
had  no  interest.  This  is  a  bond  given  exclusively  for  th^ 
benefit  pf  the  party.  The  condition  of  it  is,  that  if  he  fail 
to  prosecute  his  replevin  to  effect,  he  shall  return  the  goods, 
and  if  they  are  insufficient  to  pay  the  rent,  he  will  pay  the 
^me,  together  with  all  co^ts,  ^:c.     It  is  intended  to  envir^ 
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to  the  benefit  of  the  landlord.  Every  reason,  therefore, 
which  can  be  assigned  for  permitting  the  assignee  of  any 
other  bond  to  sue  in  his  own  name,  operates  with  full  force 
in  favor  of  this.  The  only  obstacle  then  is  a  mere  tech- 
nical rule  of  law  unsupported  by  reason,  and  which,  at 
moat,  goes  only  to  the  form  of  the  action*  And  the  ques« 
tion  is,  whether  %ve  can,  in  furtherance  of  justice,  get  over 
that  mere  matter  of  form  ?  I  am  willing  to  admit  that  the 
forms  of  law  constitute  so  much  of  tht:  law  itself  that  we 
ought  to  be  cautious  how  we  depart  from  them.  But 
whatever  might  have  been  the  common  law  with  regard  to 
replevin,  it  has  undergone  so  many  alterations  by  various 
Statutes  in  England,  that  it  may  now  be  considered  al- 
most as  a  statutary  process.  And  although  I  am  not 
aware  that  any  of  those  Statutes  have  been  directly  made  of 
force  in  this  state,  except  the  Statutes  2,  William  &f  Mary^ 
ch.  5,  and  8  Ann^  ch.  14;  yet  I  believe  that  with  the  excep- 
tion of  the  Statute  11,  George  2,  ch,  19,  they  have  all  been 
adopted  in  practice.  I  say  with  the  exception  of  the  Sta- 
tute of  George  the  2^/,  if  indeed  that  is  an  exception,  (SO' 
lomon  vs.  Harvey  and  Briggs^  1  Nott  &7*  McCord^  81.J 
But  I  am  disposed  to  think  that  the  practice  of  assigning 
replevin  bonds  in  this  state  has  arisen  under  that  statute. 
Judge  Grhnke^  in  his  Justice  of  the  Peace^  165,  says,  "  It  is 
the  usual  custom  of  this  country  to  grant  a  replevin,  al- 
though there  is  no  law  in  force  directing  the  same  to  be 
granted  in  case  of  distress  :  and  the  sheriff,  usually  con- 
ducts himself  in  the  same  manner  as  the  sheriff  is  directed 
by  11,  George  2{/j  ch.  15;  which,  however,  is  not  of  force 
here."  And  after  pointing  out  the  method  of  proceeding, 
he  concludes  with  saying,  "  the  sheriff  shall  assign  such 
bond  to  the  avowant,  or  person  making  conusance;'*  which 
appears  to  be  direct  authority  for  the  practice  for  more 
than  thirty  years.  If  it  had  its  origin  under  the  net  of  as- 
sembly of  1798,  ii  ought  now  to  be  considered  as  evidence 
of  the  cotemporaneous  construction  of  that  act,  in  relation 
to  such  bonds.  But  whatever  may  have  been  its  origin, 
jt  appears  to  have  been  of  long  standing,  and  to  be  uni  ver- 
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sal  in  practice.  And  although  I  cannot  learn  that  there 
has  ever  been  any  direct  decision  on  the  point,  yet  it  ap- 
pears to  have  been  tacitly  acquiesced  in  by  our  courts. — 
(Cranes  ads.  Belser^  1  Nott  £sf  McCord^  125.J  If  it 
were  now  for  the  first  time  attempted  to  be  introduced,  or 
if  it  went  to  invade  any  radical  principle  of  common  or 
Statute  law,  I  should  be  of  opinion  that  it  ought  not  to  be 
allowed.  But  I  think  a  practice  which  has  so  long  pre- 
vailed, and  one  which  relates  alone  to  the  form  of  proceed- 
ing, and  that  calculated  to  promote  the  ends  of  justice 
ought  now  to  be  supported. 

The  question  made  in  the  third  ground,  has  been  set- 
rted  in  the  case  of  Graves  ads.  Belser.  (\  Nott  £sP  Mc 
Cord^  125s J  The  two  cases  are  precisely  alike,  with  the 
exception  in  favor  of  this  case,  that  the  return  was  sworn 
to  by  the  deputy  sheriff.  It  is  important  that  the  decisions 
of  this  court  should  be  uniform  ;  the  decision  in  that  case 
:  mast  therefore  govern  this. 

The  fourth  objection  has  come  too  late :  if  it  could  ever 
have  availed  the  defendant,  it  should  have  been  taken  in 
the  trial  of  the  replevin.  He  is  now  concluded  by  the 
judgment  in  that  case. 

I  would 'further  observe,  in  answer  to  all  the  objections 
that  none  of  them  were  taken  at  an  early  stage  of  the  pro* 
ceeding.  It  was  not  until  the  party  had  availed  himself 
of  all  the  delay  to  which  the  whole  progress  of  the  caase 
could  entitle  him,  and  after  the  testimony  was  closed,  that 
he  made  an  objection.  And  then  in  the  argument  to  the 
jury,  these  exceptions  were  taken.  The  court  is  never 
much  disposed  to  turn  a  party  round  at  that  stage  of  a 
cause,  where  substantial  justice  appears  to  be  done,  upon 
grounds  which  do  not  go  to  its  merits. 

The  motion  is  refused. 

,  Justices  jfohnson^  Huger^  Garttt^  and  Qglcock^  concur- 
red. 
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EtikNnh  FoRRETiER  t?.9.  the  Attaching  Creditors  of  Jc- 

SEPII  GUERRINEAU. 

upon  the  ti'iul  of  an  i&siie  between  the  garnishee  and  attaching  credi- 
tors of  the  absent  debtor,  us  tu  tlie  right  to  certain  property  attach- 
ed, the  wife  of  the  absent  debtor  cannot  be  admiUed  to  give  evi- 
dence. 

The  court,  also  JJi'ldf  that  on  tlie  triul  oi'  the  iiisue,  in  which  the  garni- 
shee stood  as  plalntifT,  and  the  creditors  as  defendants,  that  an  ordet 
could  not  be  granted  to  strike  one  of  several  such  attaching  credi- 
tors oi)' the  record  in  order  to  make  him  a  witness  for  the  others*.  ^ 
aidiough  he  ass'ig'ncd  over  the  judgment  which  he  had  recovered  i 
ugainst  the  absent  debtor  to  a  tl.ird  person,  who  gave  him  a  release.      ' 

JLlilS  was  a  feigned  issue  made  up  to  try  the  question, 
ivhether  certain  goods  which  had  been  attached  by  the  de- 
fendants were  the  goods  of  the  plaintiflfin  this  issue,  or  be- 
longed to  Joseph  Gucrr'incau^  who  was  absent  from  and 
without  the  limits  of  the  state  ? 

Several  creditors,  among  whom  were  Brown  &f  Moses^ 
merchants,  had  issued  attachments  against  the  estate  and 
effects  of  the  said  Guerrineau*  On  this  attachment,  the 
sheriff  made  a  return,  that  he  had  attached  certain  good^, 
wares  and  merchandizes,  of  which  he  returned  a  schedule  r 
and  also  several  negroes,  he, :  and  also,  that  he  had  served 
a  copy  of  the  said  attachment  on  the  plaintiff  in  this  issue, 
with  the  usual  notice  thereon  indorsed. 

To  this  attachment,  the  garnishee,  the  plaintiff  in  this 
issue,  returned  that  he  had  purchased  the  stock  in  trade  of 
the  said  Guerrhieau^  without  specifying  any  particular  ar- 
ticles ;  that  he  had  paid  him  five  thousand  dollars  in  cash, 
and  had  given  his  bond  for  two  thousand  six  hundred  dol- 
lars, &c. ;  and  then  concludes  with  saying,  that  "he has 
not  in  his  possession  any  of  the  goods,  chattels,  monies^ 
debts  or  books  lyf  account  belonging  to  the  said  yoseph 
ijucrnneau^ 

With  this  return,  the  attaching  creditors  acquirescedand 
proceeded  to  tn'xc  their  judgments  against  the  abst.r.1 
(ik'l.'fiir. 
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The  garnishee,  however,  came  forward  and  made  the 
following  motion : 

Eiienne  Forretier  vs.  the  Attaching  Creditors   of  Joseph 

Guerrineau, 

On  motion  of  Mr.  jfohn  B.  White^  attorney  for  the 
plaimifF,  it  is  ordered,  that  an  issue  be  made  up  forthwith 
to  try  the  right  of  property  in  and  to  the  goods  and  chat- 
tels, rights  and  credits,  wares  and  merchandizes  which 
have  been  attached  by  sundry  creditors  of  the  said  Joseph 
Guerrineau^  and  taken  into  the  hands  of  the  sheriff  of 
Charleston  district,  and  held  by  him  by  virtue  of  the  said 
writs.  To  which  is  added,  a  further  order,  that*  the  said 
defendants  do  plead  to  the  said  declaration  within  ten 
days,  &c. 

It  also  appeared  that  the  attaching  creditors  did  come 
in,  and  Brown  &?  Moses  among  the  rest,  and  put  in  their 
plea,  on  which  issue  was  joined. 

When  the  issue  was  called  for  trial,  a  motion  was  made 
to  strike  out  the  names  of  Brorvn  tf  Moses'hom  the  re- 
cord in  this  issue,  and  permit  them  to  give  evidence  in  tliis 
case.  That  was  objected  to,  but  upon  their  assigning 
over  the  judgment  which  they  had  obtained  against  Guer- 
rtneau  to  Mr.  Matheson^  and  taking  a  release  from  him, 
the  motion  was  granted. 

On  the  other  hand,  the  wife  of  Guerr'meau  was  offered 
on  the  part  of  the  plaintiff,  but  was  not  permitted  to  be 
sworn. 

The  defence  set  tip  by  the  creditors  against  the  claim  of 
Forretier y  was,  that  the  transfer  to  him  was  merely  colour- 
able, and  intended  for  the  purpose  of  defrauding  his  cre- 
ditors. 

On  the  trial  of  the  issue,  a  verdict  was  found  for  the 
defendants.     And  this  was  a  motion  for  a  new  trial. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 
This   is   a  motion  for  a  new  trial,  on   the  following 
grounds : 

1st.  Because  the  court  permitted  Brown  &?  Moses  to  b*^. 
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stricken  out  of  the  record,  and  to  give  evidence  on  the  tri^'  ' 

al  of  the  issue. 

2d.  Because  the  wife  of  Guerr'ineau  was  not  permitted 
to  give  evidence. 

3d.  Because  the  verdict  is  contrary  to  evidence. 

In  order  to  a  correct  decision  of  the  first  question,  it  is 
necessary  to  look  at  the  relative  situation  of  the  parties  in 
the  different  stages  of  the  proceedings.  The  return  of  the 
sheriff  on  the  attachment  consists  of  two  parts ;  first,  that 
which  relates  to  the  goods  attached  and  taken  into  posse»«  , 

sion,  and  secondly,  that  which  relates  to  the  monies,  goods  j 

and  chattels  in  the  hands  of  the  garnishee,  and  the  money 
owing  to  the  absent  debtor  by  him.     The  return  ofthe  gar-  *! 

nishee  must  also  be  considered  with  a  view  to  its  different  \ 

parts.  He  acknowledges  that  he  is  indebted  to  the  absent 
debtor  two  thousand  six  hundred  dollars.  He  denies  that 
he  has  any  goods,  monies,  &c.  of  the  garnishee  in  his 
hands ;  and  says  he  has  purchased  all  his  stock  in  trade. — 
But  whether  the  goods  attached  by  the  sheriiT  constituted  a 
part  of  that  stock,  does  not  appear  from  the  return.  The 
creditors  were  at  liberty  to  contest  the  truth  of  this  return, 
or  to  acquiesce  in  it  as  they  thought  proper.  This  was  an 
individual  right  which  any  or  all  of  them  might  have  exer- 
cised. It  appears  that  they  all  acquiesced  and  went  on  to 
take  their  judgments  against  the  absent  debtor.  The 
course  of  proceeding  in  this  state  ofthe  cases  would  have 
been  to  have  procured  an  order  for  the  money  due  by  the 
garnishee  to  be  paid  over  in  satisfaction  of  the  attachments 
according  to  their  priority,  or  to  have  entered  up  judg« 
ments  against  the  garnishee  for  the  amount ;  and  to  have 
obtained  an  order  for  the  sale  of  the  goods  in  the  sheriff's 
handsy  and  that  the  proceeds  should  be  paid  over  in  the 
same  manner.  By  their  acquiescence,  they  admitted  that 
the  garnishee  had  nothing  in  his  hands  belonging  to  the  ab- 
sent debtor.  The  garnishee,  however,  not  satisfied  that 
they  should  thus  proceed,  interposes  a  claim  on  his  part 
for  the  goods  in  the  hands  of  the  sheriff.  His  claim  may 
be  considered  in  the  nature  of  a  trespass  for  taking  goods 
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belonging  to  him,  or  an  assumpsit  to  pay  him  the  proceeds 
of  the  sale.     In  either  case  he  must  be  regarded  as  the 
plaintiff  in  the  issue.     The  creditors  throughout  the  pro- 
ceedings have  considered  him  as  such,  and  have  pleaded 
to  his  declaration.     Now,  viewing  them  in  that  light,  it 
was  not  in  their  power  to  withdraw,  or  to  have  their  names 
stricken  out  of  the  record.     They  had  levied  on   specific 
property  which  he  claimed.     They  held  it  subject  to  that 
lien,  and  he  had  a  right  to  compel  them  to  try  the  title.— 
And  there  was  no  way  by  which  they  could  exonerate 
themselves  but  by  discontinuing  their  attachment  or  enter- 
ing satisfaction  of  the  judgment.     It  is  said,  however,  that 
this  was  an  issue  distinct  from  the  attachment,  and  that 
each  individual  had  a  right  to  contest  the  question  sepa- 
rately from  the  rest,  and  that  none  would  be  effected  by 
the  decision,  except  those  who  were  parties  to  it.     But  I 
think  that  is  a  mistaken  view  of  the  subject.     The  ques- 
tion to  be  tried  was,  whether  they  were  the  goods  of  Gu- 
errineau^  and  subject  to  their  attachments.     They  were 
all  equally  interested  in  the  question ;  and  the  court  had  a 
right  to  make  them  all  parties  to  the  issue.    And  this  issue 
constituted  so  necessary  a  link  in  the  chain  of  proceedings, 
that  it  is  as  impossible  to  separate  it  from  the  original  at- 
tachment as  it  would  be  to  separate  the  judgment  or  the 
return  of  the  garnishee.     But  let  us  suppose  them  not  par- 
ties to  the  record  in   this  issue,  the  result  would  be  pre- 
cisely the  same.     This  was  a   feigned  issue,  and  it  was 
X^ot  material  whether  it  was  made  up  in  the  name  of  one  or 
all  the  creditors,  or  even  in  the  name  of  fictitious  persons. 
As  soon  as  it  was  decided  unfavorably  to  the  claim  of  For^ 
retierj  the  proceeds  would  have  been  ordered  to  be  paid 
over  to  the  satisfaction  of  these  attachments  without  dis- 
tinction.    So  that  whether  they  were  parties  or  not  to  the 
issue,  they  had  a  direct  and  manifest  interest  in  the  result, 
because  their  testimony  went  to  incre;ase  the  fund,  out  of 
which  the  judgment  which  they  had  obtained  was  to  be 
paid.     If  no  specific  property  had  been  attached,  and  up- 
on the  return  of  the  garnishee  that  he   owed  the  absent 
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debtor  nothing,  nor  had  any  of  his  effects  in  his  hands,  they 
had  discontinued  their  attachment,  they  might  have  beei^ 
witnesses  for  the  creditors  who  thought  proper  to  contest 
the  return.  But  as  long  as  their  attachment  was  fastened 
upon  these  goods,  whether  they  had  been  in  the  situation  of 
the  plaintiff  or'the  defendants  in  the  issue,  or  had  not  been 
a  party  to  it  at  all,  their  interest  was  the  same*  It  is  how* 
ever  further  contendt  d,  that  having  assigned  their  judg- 
ment to  Mathcson^  and  taken  a  release  from  him,  their  in- 
terest was  removed.  But  they  still  remained  parties  to 
the  record  ;  and  although  they  might  not  have  an  immedi- 
ate interest  in  the  event  ot  the  question  then  to  be  tried, 
yet  these  proceedings  and  the  judgment  to  be  entered  up- 
on them,  would  always  remain  as  evidence  for  or  against 
them  in  any  other  cause  growing  out  of  this  transactit  n. — 
Suppose  for  instance  Farretier  had  given  Broivn  ^  Jfoses 
his  bond  to  pay  them  the  value  of  these  goods  whenever 
they  should  prove  to  the  siUisfaciion  of  a  jury  that  they 
belonged  to  Gucrr'weau^  and  they  had  brou^,ht  an  action 
upon  it.  Could  they  by  assigning  that  bon  I  to  anolher 
pereon,  pending  the  action,  and  taking  a  release  from 
him,  have  made  themselves  witnesses  in  the  c.mse  ?  Most 
unquestionably  not:  and  the  two  cases  are  nreciseK-  the 
same  in  principle,  '  Suppose  an  action  should  be  brought 
hereafter  by  Matheson  against  them,  the  jud^rment  in  this 
case  would  always  be  evidence  for  and  againsi  the  paitics 
to  the  proceedings,  Suppose  an  action  to  be  brought  by 
Forretier  against  them  for  taking  his  good^,  the  attach- 
ment would  be  evidence  against  them  of  the  f.ict  of  taking, 
while  the  order  of  the  court  directing  the  proceeds  to  be 
paid  over  to  them,  would  be  a  perpetual  bar  to  his  action, 
even  without  a  reference  to  the  collateral  issue.  Or  sup- 
pose an  action  to  be  brought  on  the  judgment  against 
Guerrtneau^  or  by  Guerrincau  against  them  on  a  cross  de- 
mand, all  these  proceedings  must  be  resorted  to  for  the 
purpose  of  adjusting  the  balance  between  them,  the  judg- 
ment would  be  evidence  of  so  much  due  on  one  hand, 
•.vhile  the  order  of  the  court  directing  the  proceczds  ofths 
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goods  to  be  paul  over  to  thctn^  would  be  tvidence  on  the 
otber^  that  suc]i  part  of  it  had  been  discharged.  On  what- 
ever side,  dierefore,  we  view  the  case,  we  see  an  interest 
coupled  with  it,  from  which  they  cannot  be  released  as 
long  as  their  names  remain  on  the  record,  without  releas- 
ing^ the  debt  itself.  Indeed  the  true  test  of  interest  appears 
to  be  whether  the  judgment  in  the  case  in  which  the  party 
is  called  to  give  evidence,  can  be  given  in  evidence  for  or 
against  him  in  any  other  case.  The  judgment  in  this  is- 
sue must  be,  that  the  proceeds  of  the  goods  in  the  hands 
of  ihe  sheriff  should  be  paid  over  to  the  satisfaction  of 
these  attachments  according  to  priority,  among  which  the 
attachment  of  Brown  &P  Jlfcses  is  one. 

With  regard  t(j  the  second  ground,  I  thiiik  that  the  wife 
oi Giierrineau  w'uS  \nopLViv  rejected  as  a  witness.  The 
wife  can  never  Le  a  v;itues3  in  any  case  where  the  interest 
of  her  husband  is  concerned  :  and  the  interest  of  Gz/erri- 
neauh  intimately  connecttrd  with  every  stage  of  this  pro- 
ceeding. 

It  is  unnecessary  to  give  any  op'j:ion  en  the  last  ground. 

I  am  therefore  of  opinion  on  ihc  first  ground  that  a  rev. 
irial  should  be  granted. 

Justices  jfohiifi&h  and  Iluffcr^  concurred.  \ 

]VIr«  Justice  Gantt :  I  concur  on  the  ground  that  the 
law  itself  creates  a  respond. biiity  on  the  part  of  the  attach- 
ing creditors  v/I.lch  cannot  be  rekniicd. 

Mr.  Justice  Cckock  dissenting,  gave  the  following  opi- 
nion : 

In  order  to  determine  the  qucblion  under  consideration, 
it  is  only  necessary  to  have  a  correct  statement  of  the  facts, 
50  that  the  relation  of  the  parties  in  interest  to  each  other 
ttiay  be  clearly  understood.  Joseph  Gucrriiiemi^  of  tlil;? 
city,  a  shop-keeper,  iiaving  suddenly  absented  himself, 
his  creditors,  about  tliirty  in  number,  issued  out  attach- 
njents  against  him  ca  the  31st  December,  1816,  and  the 
'woor  three  followinr:'  davs.    Amoiv^  the  rest  v/ere  Ijicwr 


310  Charleston,  18:si, 

S?  Moses y  whose  attachment  was  issued  on  the  3d  Janua^ 
ry,  181 7«  The  sheriff,  by  virtue  of  some  of  the  attach- 
ments, took  possession  of  the  goods  on  the  31st  December, 
that  is,  soon  after  12  o'clock,  on  the  night  of  the  30th  De^ 
cember,  which  was  Sunday,  The  return  of  the  sheriff 
was,  that  he  had  levied  on  the  goods  of  Joseph  Guerru 
neau^  in  the  store  in  King-street,  and  also  four  negro  slaves, 
and  that  he  had  served  the  present  claimant  wifh  a  copy 
of  the  writ  agreeably  to  the  act.  On  the  2d  of  January^ 
1817,  the  present  claimant  filed  his  return  in  the  following 
words :  "  Etienne  Forrct'icr  being  duly  sworn,  makcth  oath, 
that  on  or  about  the  28th  day  of  December  last,  he  did, 
for  due  and  valuable  consideration,  beconje  the  purchaser 
of  all  the  store  and  stock  in  trade,  then  belonging  to  Jo- 
seph  Gnerrineaii^  situate  in  King-street,  (No.  42)  ;  that 
this  deponent  did  pay  unto  the  said  Joseph  Guerrineau^ 
for  the  said  goods,  the  sum  of  five  thousand  dollars  in 
cash,  and  the  sum  of  two  thousand  six  hundred  dollars  and 
twenty  cents  by  his  bond,  payable  in  one  and  two  years 
b}'  equal  installments.  That  the  said  Joseph  Guerrineau 
did  also  sell  and  dispose  of  to  this  deponent,  the  following 
negro  slaves  named  John^  Louis^  a  female  slave,  and  her 
fwmalc  child  named  Julkt^  for  the  sum  of  twelve  hundred 
and  fifty  dollars  :  and  the  said  Joseph  Guerrhicau  did 
also,  on  or  about  the  same  period,  sell,  assign,  and  set 
over  unto  this  deponent,  the  unexpired  term  of  a  lease  of  a 
lot  cf  land,  situate  in  King-street  aforesaid  :  and  this  de- 
ponent doth,  upon  oath,  deny  that  the  house,  the  goods 
therein  contained,  or  the  negroes  aforesaid,  do  belong  to 
the  said  Joseph  Guerrineau^  who  is  said  to  be  absent,  and 
without  the  limits  of  the  said  state  ;  and  that  he,  this  de- 
ponent, hath  not  in  his  possession  any  monies,  goods,  chat- 
tels, debts  or  books  of  accounts  belonging  to  the  said  Jo- 
seph Guerrhicau ;  by  which  it  appeared  that  he  claimed  the 
goods  and  negroes  attiched  by  the  sheriff.  The  attachment 
act  authorizes  the  issuing  a  writ  when  the  person  shall 
abscond,  to  attach  the  monies,  goods,  &c.  of  the  absent 
debtor,  in  the  hands  of  any  person  or  persons  whatsoever, 
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and  directs  thtit  the  sheriff  should  summon  such  persons  in 
I    whose  hands  any  goods  are  found,  by  serving  him  with  a 
[    copy  of  the  writ,  with  a  notice  thereon  indorsed,  requir- 
'    inghim  to  appear  before  the  justices  to  shew  cause,  if  he 
^    Qsui,  why  the  goods  should  not  be  adjudged  to  belong  to 
the  absent  debtor,     "  But  if  the  person  so  summoned  shall 
f    appear  at  the  return  of  the  said  writ,  and  lay  claim  to  the 
said  monies,   goods,   &c.   if  the  plaintiff   rest   satisfied 
\    therewith,  then  the  attachment  shall  be  discharged,  but  if 
■    nt)t,  then  the  claimant  or  person  so  summoned  as  afore- 
said shall  be  p6t  to  plead  the  same,  and  the  matter  shall  be 
I  tried  by  a  jury  forthwith,  or  at  such  other  court  and  time 
as  then  shall  be  appointed  by  the  justices,  and  the  party 
that  shall  be  cast  in  the  same,  shall  pay  to  the  prevailing 
party  such  reasonable  costs  and  charges  as  shall  be  allow- 
ed and  taxe4  by  the  chief  justice  aforesaid  .^^     Under  this 
clause,  an  issue  was  made  up  to  try  the  question,  whether 
the  goods  were  the  property  of  the  absent  debtor  or  those  of 
the  claimant,  and  the  form  pursued  was  that  of  a  feigned 
t  issue  on  a  wager  between  the  claimant  and  the  creditors, 
\  he  asserting  that  the  goods  were  his,  and  they,  that  they 
were  not.     In  this  proceeding,  which  was  adopted  by  the 
counsel  for  the  claimants,  he  makes  the  claimant  plaintiff, 
I  and  all  the  attaching  creditors,  defendants.     This  matter 
Bad  been  depending  from  about  May  or  June,  1817,  until 
^  the  last  court  in  June,  1820,  there  having  been  one  mis-tri- 
al, when  it  came  on  before  me  for  trial.     And  a  motion 
was  made  to  admit  the   defendants,  (as   they  had  been 
made)  Brown  &f  Moses^  as  witnesses.     It  appeared  tliat 
they  had  failed  in  business  since  the  issuing  of  the  attach- 
ment, and  that  Brown  had  taken  the  benefit  of  the  insol- 
vent debtor's  act.     It  also  appeared  that  they  had  received 
full  compensation  from  a  Mr.  Matheson  for  the  debt  due 
^by  Guerrineau  to  them,  and  that  their  interest  in  it  had 
been  transferred  to  him.     A  judgment  had  been  obtained 
on  the  demand,  and  was  standing  apparently  in  their  right, 
I  therefore  required  that  Moses  should,  on  the  back  of  his 
^record,  acknowledge  a  transfer  of  the  judgment  to  Mathc- 
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sofij  (Btown^  bv  his  assignment,  for  the  benefit  of  credi- 
tors, as  well  as  hx  the  allegf^d  transfer  to  Matheson^  had 
before  divested  himself  of  all  interest  in  the  judgment,) 
ivhich  was  done.  Mathcaon  then  gave  a  release  to  Broxvn 
y  Moses  from  all  future  responsibilities,  as  to  the  assign- 
ment of  said  judgment,  or  the  debts  on  which  it  was  foun- 
ded. A  motion  was  then  made  to  strike  out  the  defen- 
dants and  make  them  witnesses,  whicli  was  done  ;  and  it 
is  now  objected  that  it  was  imj)roperly  done  ; 

1st.  Because  they  were  defendants,  and  could  not  be 
stricken  out  without  the  pVaiiitiiT's  leave  ;  and 

2dly.  Because  they  are  directly  interested  in  the  suit; 
aiul 

JJlv.  Because,  if  not  to  be  gainers  by  the  immediate  is- 
sue before  the  court,  the  verdict  in  this  case  might  be  gi- 
ven in  evidence  for  them  in  future  actions,  and  that  this 
establishes  a  sufficiently  direct  interest  to  exclude  them. 

The  first  ground  of  objection  must  vanish  the  moment  we 
advert  to  the  nature  of  the  proceedings.     This  was  an  in- 
terpleader to  try  the  question   immediately  arising  in  the 
progress  of  a  cause.     The  course  of  proceeding  is  left  to 
the  court,  that  is,  the  legislature  has  not  directly  or  indi- 
rectly pointed  out  any  :  the  words  are,  the  claimant  shal\ 
"  be  put  to  plead."     I  do  not  niesm  by  any  observations  I 
shall  make  to  object  to  the  mode  resorted  to  in  this  or  any 
other  case  that  might  be  adopted,  except  so  far  as  to  say, 
*  that  neither  party  has  a  right  to  give  it  such  a  character  as 
to  prevent  the  object  of  justice.     I  therefore  say  that  the 
claimant  here  had  no  right  to  make  himself  a  plaintiff,  and 
the  creditors,  defendants  :  for  to  my  mind,  it  is  clear,  that 
after  the  retum  made  by  the  claimant,  the  next  step  to  be 
taken,  wliere  it  is  disputed,  must  be  by  the  creditors,  who, 
iiccording  to  the  forms  I  have  seen  observed,  file  a  sug- 
gestion setting  forth  the  objections  to  the  retum,  and  then 
the  claimjint  is  put  to   plead.     They  then  are,   as  to  the 
question  or  issue  to  be  tried,  (whether  the   goods   are  the 
property  of  the  absent  debtor  or  that  of  the  claimant,)  tlic  - 
as'tors.     From  this  view,  I  first  deduce  that  the  strict  rv)lc? 
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of  law  were  wholly  inapplicable  to  this  interlocutory  pro- 
ceeding ;  and  secondly,  that  if  they  are  to  be  applied,  the 
creditors  being  the  actors,  according  to  any  rttle  in  such 
case,  mtglu  withdraw.  May  not  a  creditor  at  one  time 
believe  that  the  return  of  a  person  in  possession  of  good& 
vas  false,  and  afterwards  be  satisfied  that  it  is  correct  ?-*- 
May  not  a  creditor  find  that  his  attachment  was  too  late 
•  to  be  beneficial  to  him  even  though  all  the  goods  be  con- 
demned as  the  property  of  the  absent  debtor  ?  And  would 
knot  in  these  and  like  cases  be  hard  and  unjust  that  a  cre- 
ditor who  became  a  party  tpthis  interlocutory  proceeding, 
merely  from  having  been  one  of  the  attaching  creditors, 
and  by  the  act  of  the  claimant  should  not  be  at  liberty  to 
withdraw  upon  the  usual  terms  of  a  discontinuance  which 
M-ere  observed  in  this  case,  viz  :  the  payment  of  costs  ?  I 
think  the  answer  is  obvious.  But  suppose  them  really  de- 
fendants ;  may  not  a  defendant  disclaim  when  he  is  sued 
for  the  recovery  of  any  property  alleged  to  be  in  bis  hands 
or  possession,  or  which  is  claimed  by  him  ? 

As  to  the  second  and  third  grounds  of  objection,  I  will 
consider  them  together,  as  they  are  in  fact  one  and  the 
same.     The  witiiesses  were  not  then  interested  in  the  im- 
mediate case ;  they  could  neither  gain  nor  lose  by  the  ver-» 
diet;     It  was  said  that  their  evidence  would  increase  the 
fund  out  of  which  their  judgment  was  to  be  paid.     It  was 
to  longer  their  judgment ;  their  interest  was  gone,  and 
they  were  released  from  all  responsibilities ;  it  was  there- 
fore immaterial  to  them  whether  the  judgment  was  ever 
paid  or  not.     Now  I  will  advert  to  the  other  criterion  of 
interest  on  which  it  is  said  this  point  entirely  rests.  Could 
the  verdict  in  the  collateral  issue  be  given  in  evidence,  ei- 
ther for  or  against  the  witnesses.  Brown  &?  Moses^  in  any 
other  suit  to  which  they  were  liable,  or  which  they  might 
bring  ?     And  here  I  would  premise  that  we  are  not  per- 
mitted to  range  in  the  field  of  fancy,  and  suppose  possible 
actions  :  But  the  good  sense  of  the  rule  is,  that  it  must  be 
clear  to  the  court,  that  in  some  suit  which  could  be  main- 
tained or  was  pending,  such  verdict  might  be  given  in  evi- 

40 
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dence  for  or  against  the  person  offered  as  a  witness*     Tb6 
(Question  of  competency  is  one  for  the  court,  and  they  are 
not  astute  to  exclude  testimony,  nor  is  it  proper  that  they 
should  be  so.   ^'  It  is  certain  that  courts  of  justice  now  ge- 
nerally adopt  the  principle,  that  it  is  wiser  to  hear  witness- 
es than  at  once  to  reject  them  unheard  and  untried ;  and 
they  endeavor,  as  far  as  it  is  consistent  with  former  deci- 
sions, to  receive  the  testimony  of  witnesses,  leaving  the 
<iredibirity  to  the  jury/'     (^PAiV/i/*,  35  J     "  The  ruk  that 
a  witness  is  not  competent,  if  the  verdict  can  be  given  in 
evidence,  either  for  or  against  him  in  a  future  suit,  is  of 
all  the  rules  the  most  comprehensive,  and  at  the  same  time 
the  most  accurately  defined.     Lord  Kenyan  seems,  (stfyl 
the  writer)  to  consider  it  as  the  only  true  test  of  competen- 
cy.    In  the  case  of  Brent  and  Baker ^  the  true  question  is, 
Is  the  witness  really  interested  in  the  cause  ?  Sometimes 
he  says  counsel  go  further*     But  the  general  rule  involves 
in  it  all  others,  and  amounts  to  this,  whether  the  record  in 
the  case  will  effect  his  interest  ?     And  again  he  says,  I 
think  the  principle  is  this, — if  the  proceedings  in  the  cause 
cannot  be  used  for  him,  he  is  a  competent  witness,  although 
he  may  have  wishes  on  the  subject.     Mr.  Justice  Buller 
says,  the  true  line  I  take  to  be  this,  is  the  witness  to  gain 
or  lose  by  the  event  of  the  cause  ?     And    Ch.  B,  Gil- 
bert lays  down  the  rule  thus  :  The  law  looks  upon  a  wit- 
ness as  interested,  when  there  is  a  certain  benefit  or  disad- 
vantage attending  the  consequence  of  the  cause  one  way. 
And  Mr.  Justice  BuUcr  in  another  case  says,  I  take  the 
rule  to  be  this  :  If  the  witness  can  derive  ^o  benefit  from 
the  cause  before  the  court,  (meaning  a  direct  benefit)  he  is 
competent* 

Having  thus  clearly  ascertained  the  rule,  I  now  proceed 
to  apply  it,  and  in  order  to  do  so  correctly,  we  must  look 
to  the  parties  in  interest  before  the  court ;  for,  as  before 
observed,  we  are  not  to  enter  the'  field  of  conjecture.  A 
great  Judge,  Lord  Hardwicke^  indeed  has  gone  so  far  as 
to  say,  the  suit  in  which  the  verdict  may  be  given  in  evi- 
dence must  be  judicially  known,  that  is,  commenced  : — 
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for  says  he,  who  knows  that  a  man  will  commence  every 
suit  which  he  may  commence.     But  I  will  ta)^e  the  rule 
in  the  utmost  latitude  in   :which  it  has  been  used.     The 
parties  in  interest  are  the  creditors  of  Guerrineau^  among 
whom  are  the  witnesses,  Brown  £sP  Moses ;  Giterrinean^ 
himself,  the  claimant  Etienne  Forreticr^  and  Matheson^  to 
whom  the  demand  of  Brown  £5?  Moses  was  transferred.— 
To  begin  with  the  last  person,  could  Matheson  sue  Brown 
Cjf  Moses  in  the  event  of  the  judgment  not  being  paid  ?  He 
is  precluded  by  his  release  frqm  all  responsibilities.  Cpul4 
Gw^rri«rm/  commence   any  action  f     By  the  11th  section 
of  the  act,  it  is  declared,  that  '^  in  case  any  absent  debtor 
against  whom  any  attachment  is  issued  by  virtue  of  this 
act,  shall  appear  within  two  years,  and  disprove  the  debt, 
<}uty  Q^  demand  which  shall  haye  been  recovered  against 
hin),  he  shall  recover  against  the  plaintiff  in  attachment, 
the  full  damages  which  he  may  have  sustained  for  his  un- 
just vexation,  with  treble  costs  of  suit ;  provided,  he  gave 
notice  in  the  Gazette  that  he  is. about  to  leave  the  state." 
Now  it  did  not  appear  that  such  notice  had  been  given ; 
but  if  it  had  been  given,  and   the  action  would  lie,  it  is 
only  in  case  the  debt  is  disproved ;  and  in  such  case,  the 
right  to  sue  would  not  depend  on  this  collateral  issue,  nor 
could  it  be  effected  by  it,  consequendy  the  verdict  could 
not  be  given  in  evidence.     The  abstract  question  in  such 
action  would  be,  was  the  debt  unjust  ?  But  if  the  goods 
were  Forretier^Sy  no  damage  could  resujt  against  Guerru 
neauhy  attaching  them,  and  the  evidence  oi Brown  £sr*  Mo" 
ses^  when  it  went  to  shevy  the  goods  in  Guerrtneau^  would 
})^ve  had  the  effect  of  giving  him  the  action  rather  than 
taking  it  away  j  consequently  would  have   been  against 
their  interest.     But  it  is  said,  ^nd  with  confidence,  that  if 
the  goods  were  Forretier^s  he  might  sue  Brown  &?  Moses 
fbr  a  trespass  in  taking  them,  and  the  verdict  in  the  colla- 
teral issue  might  have  been  given  in  evidence.     But  I  lay 
it  down,  without  the  shadow  of  a  doubt,  that  no  such  ac- 
t-ion  could  have  been  maintained   against  them.     Xo  ac- 
tion can  be  maintained  against  a  man  vyho  uses  the  process 
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of  law  in  a  legal  manner.  If  a  doubt  could  exist  upon  thii 
point,  the  facts  of  the  case  shew  at  all  events  that  no  suit 
could  be  maintained  against  Brotvn  &f  Mosts  by  Guerri- 
neau^  for  a  trespass  ;  for  by  adverting  to  the  lodgment  of 
their  attachment,  it  will  be  found  that  it  was  one  or  two 
days  after  the  return  of  Forretier.  It  is  then  clear  that  if 
a  trespass  had  been  committed  in  taking  the  goods,  Brown 
t?  Moses  could  not  be  accountable  ;  for  the  gt>ods  were  in 
the  custody  of  the  law  and  the  officer,  before  the  attach- 
ment of  JSr(?ri;7i  £*?  Moses  Vf2i%  lodged. 


John  F.  BuRquiN  &  Co.  vs,  James  Flixn. 

Where  the  plaintiffs,  consignees  at  Wilmington,  wrote  to  the  tlefen 
dant,  owner  at  Charleston,  that  his  slap  would  need  some  repairs,  but 
did  not  know  the  amount,  but  perhaps  6  or  ^700,  and  that  the  cap- 
tain would  write  the  particulars ;  and. also  said  that  the  captain  would 
want  lunds  to  have  the  same  done,  and  requested  to  tnow  if  they, 
the  plaintiffs,  should  draw  for  the  disbursements ;  and  in  answer,  the 
defendant  directed  that  the  Captain  should  draw  in  favor  of  the 
plaintiff's  for  the  disbursements ;  and  the  disbursements  afterwards 
turned  out  to  be  S  2,195  85 ;  the  court  Held,  that  the  captain  was  tiie 
legally  constituted  special  agent  of  the  defendant ;  and  that  the  de- 
fendant was  bound  to  pay  a  draft  he  drew  in  favor  of  the  plain- 
tiff s  for  the  full  amount  of  the  disbursements. 

An  owner  is  generally  only  responsible  for  necessaries  to  bis  ship ;  but 
the  jury  only  can  decide  what  are  necessaries, 

XHIS  was  an  action  to  recover  the  amount  of  the  dis- 
bursements of  the  British  brig  Mciry^  Robert  Btbly^  mas- 
ter, owned  by  the  defendant.  On  thjj  17th  May,  1817, 
the  Marij  arrived  at  Wilmington,  North- Carolina,  from 
Kingston,  with  a  cargo  of  rum,  sugar  and  coffee,  on  ac- 
count of  Palmer,  She  was  to  return  with  a  cargo  of  lum- 
ber. The  plaintiffs  were  consignees.  They  sold  the  mm, 
sugar  and  coffee,  and  purchased  and  shipped  a  cargo  ol 
lumber. 

Oil  the  ,7th  June,  the  plaintiffs  wrote  to  the  defendant 
in  Charleston  that  the  brig  had  arrived ;  that  she  was  hove 
^own  and  required  some  repairs  :  the  amount  of  disburse- 
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>nents  had  not  yet  betn  astcrtamed;  that  captain  BJbhj 
appeared  attentive  and  economical,  and  would  write,  they 
presumed,  by  the  same  mail,  to  the  defendant.  The  plsdn- 
tife  further  stated,  that  they  were  unacquainted  with  the 
particulars  of  the  charter  party. 

On  the  9th  they  wrote  to  the  defendant,  that  by  the 
same  mail^  captain  Bibhj  would  advise  him  of  particulars 
relative  to  the  brig ;  and,  "  as  it  is  possil)le  he  may  re- 
quire some  funds  for  his  disbursements,  and  is  disappoin- 
ted in  receiving  facilities  from  Messrs.  X.  and  ilf.  he 
wishes  us  to  point  out  a  mode  to  you  to  remit  here.  This 
can  be  done  readily  by  your  friend  in  Charleston,  autho- 
rizing our  draft  on  him  at  GO  days.  We  do  not  yet  know 
the  amount  of  the  disbursements,  perhaps  6  or  700  dol- 
lars. Captain  Bibly  has  attended  closely^to  her  repairs. 
Every  economy,  we  presume,  will  be  practised." 

On  the  irth,  the  defendant  wrote  to  the  plaintiffs,  ac- 
itnowledging  the  receipt  of  their  letter  of  the  9th,  and  di- 
rected them  to  take  captain  Bibly''s  draft  in  their  faVor, 
on  Charies  Edmonsfcn  of  this  city,  for  the  disbursements 
of  the  Marij^  and  then  states  that  he  was  about  to  leave 
Charleston  for  Liverpool,  and  begged  that  he  may  there 
hear  from  them. 

It  appeared  from  the  account  filed,  that  the  disbursc- 
•ments  amounted  to  82,195  85,  leaving  a  balance  of 
S  1,790  48-100  against  the  brig;  for  which  balance,  a  bill 
was  drawn  by  Bibltj  in  favor  of  the  plaintiffs,  on  Charles 
Edmonsto7i^  who  refused  to  accept  it,  as  only  700  dollars 
had  been  left  in  his  hands  for  that  purpose  by  the  defen- 
dant. 

The  plaintiffs  then  produced  a  witness,  who,  on  exami- 
nation of  the  account,  declared  it  to  be  reasonable.  That 
it  was  very  common  for  the  disbursements  of  vessels  to 
overrun  the  estimates.  That  the  plaintiffs  were  a  very 
reputable  house  in  Wilmington.  I'he  witness  further  sta- 
ted that  he  knew  Roach^  who  was  the  confidential  clerk  of 
theplsuntiff's  in  1817 ;  he  left  the  city  of  Charleston  in 
1818,  and  was  reputed  dead. 
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Another  witness,  who  was  the  under  clerk  of  the  plain*  i 
tifFs  in  1817,  proved  that  the  account  filed  was  a  correct 
copy  from  the  books  of  the  plaintiffs,  that  the  entries  were 
in  the  hand-writing  of  Roach.  He  further  stated,  that  i 
large  sums  were  paid  by  the  captain  for  seamen's  wages  ; 
that  on  the  arrival  of  the  Mary^  her  crew  were  paid  off, 
and  advances  made  to  such  as  re-shipped. 

In  conformity  with  the  charge  of  the  court,  the  juiy 
found  a  verdict  for  the  plaintiffs  to  the  full  amount  of  the 
bill,  with  interest. 

A  motion  was  now  submitted  for  a  new  trial  on  several 
grounds,  all  of  which  are  embraced  under  the  three  fol- 
lowing : 

l6t.  That  the  defendant's  letter  of  the  17th  of  June,  can- 
not be  considered  as  an  agreement  to  accept  a  bill  for 
more  than  S  700. 

Sndly.  That  the  defendant  is  only  responsible  for  ne- 
cessaries furnibhcd. 

Sdly.  That  the  account  of  the  articles  furnished  is  not 
sufficiently  proved. 

Mr.  Justice  Hugcr  delivered  the  opinion  of  the  court. 

The  plaintiffs,  in  their  letter  of  the  9th,  only  suggested 
that  the  dislnirsements  of  the  Mary  would,  perhaps, 
amount  to  S  700.  They  were  not  known,  and  could  not 
indeed  have  been  ascertained  at  the  lime ;  for  they  were 
not  complete.  The  defendant,  in  his  letter  of  the  17th, 
refei-s  to  no  particular  sum,  but  merely  directs  that  a  draft 
of  the  captain  should  be  accepted  for  the  disbursements. 
The  plaintiffs  state  that  the  captain  will  want  money  for  , 
the  disbursements,  and  propose  that  they  should  be  perr 
mitted  to  draw  on  some  friend  in  Charleston  for  the  ad- 
vances to  the  captain  for  disbursements.  The  defendant 
replies  that  the  captain  himself  must  draw,  not  the  plain- 
tiffs, thereby  constituting  the  captain  his  special  agent  for 
the  purpose.  This  shews  that  the  owner  reposed  confi- 
dence in  the  captain,  and  trusted  to  him,  not  to  the  plain- 
tiffs for  the  propriety  of  the  disbursements  ;  and  this  is  in 
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answer  to  a  letter,  in  which  the  plaintiffs  write,  that  they 
presume  the  captain  will  practise  economy  ;  shewing  that 
they  regarded  him  responsible  for  the  economy  used.  It 
is  not  pretended  that  the  plaintiffs  acted  fraudulently  ;  but 
it  is  contended  that  they  are  responsible  for  the  supposed 
imprudencies  of  the  captain.  The  jury  thought  the  trust 
had  been  reposed  by  the  defendant,  not  the  plaintiffs,  and 
therefore  gave  them  a  verdict.  I  entertained  the  same 
(Opinion  at  the  trial,  and  now  see  no  reason  for  changing  it. 
On  the  first  ground,  therefore,  the  motion  must  fail. 

That  an  owner  is  generally  only  responsible  for  necessa- 
ries, is  not  denied.  In  the  case  of  Carey  vs.  White^  fl 
JBro.  Par.  Cases  284,J  thi's  doctrine  w-as  fully  considered 
and  firmly  established.  It  has  not,  I  believe,  been  seri- 
ously questioned  since.  But  what  are  necessaries,  the  ju- 
ry only  can  decide,  as  was  ruled  in  the  case  just  cited. — 
But  it  is  contended  the  jury  had  not  sufficient  t  vidence  be- 
fore them  to  aulhoriiie  the  conclusion  that  the  articks  fur- 
nished in  this  case  were  necessary.  One  witness  declar- 
cd  that  the  articles  furnished  were  generally  necessary  to 
•.  vessels  similarly  situated.  The  cupu.in  who  was  the  con- 
fidential servant  of  the  owner,  and  the  best  jadge  of  what 
was  necessary,  certifies,  under  his  hand,  this  account. — 
Another  witness  proves  that  large  sums  were  paid  and 
advanced  to  the  seamen.  A  large  item  in  the  account  is 
for  the  duty  ;  another  is  the  carpt  nter's  bill,  8cc.  &c.  This 
was  evidence  enough  to  goto  the  jury ;  and  I  have  seldom 
seen  a  jury  better  qualified  to  decide  such  a  question,  than 
the  one  to  which  it  was  submitted.  They  were  generally 
merchants. 

But  it  is  contended  that  it  was  not  only  incumbent  on 
the  plaintiffs  to  shew  the  necessity  to  borrow  the  money, 
but  to  prove  the  actual  application  of  it.  The  account 
states  the  particular  disbursements  with  the  exception  of 
about  %  600,  advanced  to  the  captain  at  different  times. — 
Out  of  this  sum  he  must  have  paid  the  crew  discharged  as 
well  as  the  advances  to  the  crew  shipped ;  and  there  are 
several  articles   essential  to  the   voyage  not  specifically 
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charged,  and  which  must  have  been  paid  out  of  the  money 
advanced  to  the*  captain.  This  was  enough  to  authorize 
the  jury  to  find  as  they  did,  independent  of  the  special  au- 
thority given  in  tht- defendant's  letter  of  the  19th  June. — 

In  the  case  of  Pabner  vs.  G&och^ -^— 

reh  -'d  upon  by  the  appellant,  the  captain  had  been  engag- 
ed in  some  speculation  on  his  own  account ;  for  which 
advances  were  made  by  P::*mer  to  more  than  £  20,000. — 
^1,700  were  charged  to  the  ship  ;  hut  it  appeared  that  the 
disbursements  of  the  ship  amounted  to  but  £  2,894,  and 
the  captain  had  funds  belonging  to  the  owner  to  about 
£  2559  7s,  and  Sd,  And  it  was  not  even  contended  that 
more  than  £  953  8.?.  of  the  £  1 ,700,  had  been  applied 
to  the  disbursements  of  tlic  ship.  And  of  this  there  was 
no  other  evidence  than  that  of  the  purser,  who  merely 
stated  that  so  much  had  been  expended  on  the  ship.  This 
was  no  advance  on  account  of  the  owner,  nor  was  the  bare 
declaration  of  the  purser  without  nn  account  .Uated,  or  a 
particular  charge  mentioned,  sufficient  evidence  of  the  ap- 
propriation. The  words  of  lord  C,  y.  Abbott^  are  explain- 
ed by  the  case  he  decided,  and  when  thus  explained, 
afford  no  ground  for  this  motion. 

On  all  the  grounds,  the  appellant  must  fail. 

Justices  Colcock^  Canity  and  Johnson^  concurred. 


N.  Davis  zs.  John-  M.  Vj:rdier. 

^\'hcrc  the  agent  of  the  plaintiff  called  on  the  defendant  for  payment 
of  an  account,  within  the  four  years,  who  admitted  that  he  had  bought 
the  goods  charged,  but  stated  at  the  same  time  that  he  had  paid  for 
them  by  an  order  on  a  third  person,  and  said  that  he  would  produce 
the  receipt ;  and  the  impression  on  the  mind  of  the  witness  vr^s,  that 
the  defendant  intended  to  pay  the  amount  if  be  could  not  produce 
the  receipt,  which  he  never  did  ;  the  Constitutional  court  refused  to 
set  aside  a  decree  of  the  Circuit  court  in  favor  of  the  plaintiff,  as  the 
acknowledgment  was  sufficient  to  prevent  the  effects  of  the  statote 
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WUMMARY  Process  on  open  account  for  a  set  of  har- 
ness sold  in  1815;  price  g60,  to  which  the  statute  of  lim- 
itations was  pleaded. 

Gresham  Smyth  testified  that  the  defendant  admitted 
that  he  had  bought  a  set  of  harness  from  the  plaintiff,  but 
stated  at  the  same  time  that  he  had  paid  for  it  by  an  or- 
ider  drawn  on  the  house  of  Graves  £s?  Son^  in  Charleston, 
and  the  defendant  said  he  would  produce  to  Smyth  the  re- 
ceipt. The  application  by  Smythy  as  the  agent  of  the  plain- 
tiff to  the  defendant,  was  made  previous  to  the  expiration 
of  four  years  from  the  credit  given  ;  and  the  impression 
left  on  the  mind  of  Smyth  was,  that  the  defendant  intended 
to  pay  the  bill,  if  he  did  not  produce  the  receipt^  though  no 
expression  of  that  kind  was  made.  Smyth. dlso  proved 
that  had  not  the  defendant  stated  that  he  had  paid  the  or- 
der, and  would  produce  the  receipt,  he,  Smyth ^  would  have 
put  the  account  in  suit  previously  to  the  expiration  of  four 
years. 

Upon  this  evidence,  Mr.  Justice  Gantt,  who  presided, 
gave  a  decree  for  the  plaintiff. 

The  present  motion  was  to  reverse  that  decree  on  the 
ground,  that  the  presiding  Judge  mistook  the  law  in  decid- 
ing t^at  the  acknowledgment  of  the  defendant  was  suffici- 
ent to  take  the  case  out  of  the  statute  of  limitatiohs. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

It  appears  from  the  evidence,  thai  when  Smyth^  the 
^gent  oi  Davis y  the  plaintiff,  demanded  payment  of  the  ac- 
count from  the  defendant,  the  four  years  had  not  expired, 
and  that  the  present  action  was  instituted  within  four  years 
from  that  tinde.  The  defendant  said  he  had  paid  the  ac- 
count, and  would  produce  the  evidence  of  the  fact  to  the 
agent.  Had  the  case  been  barred  before  by  the  lapse  of 
time,  this  acknowledgment  would  have  been  sufRcient  to 
take  the  case  out  of  the  statute  relied  on.  But  here  the 
statute  does  not  apply ;  the  case  never  was  barred.  The 
defendant  omitted  to  produce  the  evidence  of  payment  dt 
any  time,  either  before  or  at  the  trial.    The  court  are  of 
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opinion  that  the  statute  of  limitations  cannot  avail  the  de- 
fendant, and  that  the  decree  was  justified  by  the  evidence 
which  the  trial  furnished,  and  the  law  arising  thereon. 

Justices  Bay^  Nott,  Colcock,  Johnson  and  Richardson^ 
eoncurred* 

fa, J  See  Burden  vs,  McElhenny,  f2  J^oU  U  Mcdfrd^GO^J'^ 
£x'ort,  of  Boyd  vs.  Export,  of  Carmichael,  fDo.  62  ;J  and  authoritiei^ 
there  referred  to.— B. 


'<i 


Manuel  A.  Ferkandez  vs.  John  Lewis. 

IVhere  the  defendant. drew  a  bill,  the  llth  of  June,  on  A.  in  N.  York, 
in  favor  of  the  plaintiff,  payable  three  days  after  nghi^  and  soioe 
time  during  June,  the  plaintiff  went  to  New-York,  and  resided  in  the 
house  of  A.  until  the  S4th  of  August,  when  the  note  was  protested, 
and  notice  of  non-payment  and  failure  of  A.  was  sent  to  the  defendant/ 
The  court  Hetd,  that  the  plaintiff,  by  his  laches  lost  all  claim  upon 
the  defen^lant,  the  drawer,  and  of  course  could  recover  nothing. 

Case  on  Bill  of  Exchange. 

X  HE  defendant  in  Charlestou,  on  the  llth  of  June,  1^16, 
drew  a  bill  of  exchange  on  Anthony  Belany^  of  New- York, 
payable  three  days  after  sight,  in  favor  of  the  plaintiiT.  It 
does  not  exactly  appear  when  the  plaintiff  sailed  for  New- 
York^  but  it  is  certain  he  did  so  some  time  in  the  month  of 
June.  On  his  arrival  in  New- York,  he  resided  with  Bt* 
lany^  and  it  was  not  until  the  24th  of  August  fbllowing  that 
the  bill  was  protested  for  non-payment ;  at  which  time, 
notice  was  transmitted  to  the  defendant ;  Belany  having 
on  that  day  failed. 

The  jury  found  a  verdict  for  the  defendant,  under  the 
charge  of  the  court,  that  due  diligence  had  not  been  exer- 
cised by  the  plaintiff,  from  which  the  plaititlff  appealed. 

The  case  was  tried  before  Mr.  Justice  Huger^  at  May 
Term,  1820,  for  Charleston  district. 
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Mn  Justice  Gantt  delivered  the  opinion  of  the  court. 

It  is  a  singular  circumstance  that  during  all  the  month 
of  July,  and  until  the  24th  of  August,  when  the  failure  of 
Bektny  took  place,  there  is  no  evidence  of  any  application 
being  made  to  the  drawer  by  the  holder  of  this  bill.  When 
a  bill  is  drawn,  payable  within  a  specified  time  after  sight, 
it  is  necessary,  in  order  to  fix  the  period  when  the  bill  is  to 
be  paid,  to  present  it  to  the  drawee  for  acceptance.  In 
other  cases,  it  is  not  incumbent  on  the  holder  to  present  it 
before  it  is  due.     CChitty  on  Bills^  67,  J 

The  rule  in  relation  to  bills,  whether  payable  at  sight  or 
so  many  days  after  sight,  or  in  any  other  manner,  is,  that 
due  diligence  must  be  used.  The  holder  has  no  privilege 
to  retain  the  bill  in  his  possession  for  such  a  length  of  time 
as  may  occasion  a  loss  to  the  drawer,  but  ought  to  present 
the  bill  as  soon  as  possible,  and  it  must  be  done  within  a 
reasonable  time.  What  is  reasonable  time,  depends  upon 
the  particular  circumstances  of  the  case  :  and  it  is  for  the 
jury  to  determine  whether  any  laches  is  imputable  to  the 
bolder.  As  it  was  incumbent  upon  the  holder  of  this  bill 
to  have  presented  it  for  acceptance  within  a  reasonable  • 
time ;  so  on  refusal  to  accept,  notice  must  be  given  as  soon 
as  possible  to  the  persons  on  whom  the  holder  means  to  re- 
sort for  payment,  or  they  will,  in  general,  be  totally  dis- 
charged from  responsibilitj'.  The  case  of  the  plaintiff 
does  not  fall  within  any  of  the  exceptions  to  this  rule.  He 
did  not  prove  on  the  trial  of  this  case  that  the  defendant, 
who  insists  on  the  want  of  notice,  did  not  sustain  damage 
by  his  neglect;  for  the  law  always  presumes  that  the  ma- 
ker of  a  bill  has  effects  in  the  drawees  hands,  and  that  the 
chance  of  obtaining  satisfaction  from  the  drawee  is  by  the 
holder's  neglect  to  give  notice  rendered  nlore  precarious. 
In  this  case,  the  plaintiff  has  no  possible  excuse  for  the 
gross  neglect  which  his  conduct  evinced.  On  his  arrival 
in  New- York,  the  drawee  wafi  in  credit ;  the  plaintiff  re- 
sided with  him,  and  was  privy  to  his  declining  circum- 
stances, and  yet  made  no  attempt  to  secure  the  payment  of 
|he  bill.     On  the  failure  of  the  drawee,  and  not  before,  the 
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bill  is  protested  for  non-payment,  an4  notice  givtn  to  the 
drawer ;  seventy-four  days  having  elapsed  between  the 
date  of  the  bill,  and  the  notice  of  its  non-payment.  A  great 
part  of  which  time  the  holder  was  in  the  habit  of  daily  in- 
tercourse with  the  drawee,  and  on  a  footing  of  intimacy 
and  friendship.  Had  th.e  bill  been  duly  presented  for  ac- 
ceptance, as  it  ought  tQ  have  been,  and  not  paid  at  the  time 
it  became  due,  the  protest  for  non-payment  should  have 
been  made  on  the  day  of  refusal,  and  notice  of  the  disho- 
nor sent  by  the  earliest  ordinary  conveyance.  All  that 
was  incumbent  on  the  plaintiff  to  perform,  might  and  ought 
to  have  been  done,  at  farthest,  before  the  middle  of  July  ; 
and  yet  he  took  no  one  step  to  obtain  payment,  as  appears 
from  the  report  of  the  evidence  before  the  24th  of  August* 
After  a  neglect  so  palpable  and  gross,  he  has  justly  saddled 
himself  with  the  loss.  The  verdict  of  the  jury  was  legal- 
ly correct,  and  cannot  now  be  disturbed :  an4  this  is  jhe 
unanimous  opinion  of  the  court. 

Justices  Colcocky  No\ty  Johnson  and  Huger^  concurred. " 


Thomas  Green  vs.  Eliza  Smith. 

A  citizen  and  resident  of  Rhode-Island  may  sue  a  citizen  of  South-Caro 
•  lina,  resident  of  Charleston,  in  the  city  court  of  Charleston. 

Indeed  it  seems  that  any  person  competent  to  sue,  may  institute  an  ac- 
tion in  the  city  court  against  any  inhabitant  who  resides  within  the 
city,  to  the  extent  of  (Jg  500)  the  jurisdiction  conferred. 

It  seems  also  that  where  the  defendant  resided  in  Charleston,  and  order- 
ed goods  to  be  sent  to  her,  that  the  contract  will  be  considered  a? 
arising  in  Charleston. 

Jn  the  City  Court  of  Charleston,  July  Term,  1820.     As- 
sumpsit for  goods  sold  and  delivered. 

X  HE  report  of  the  Recorder  is  as  follows  :  "  That  the 
plaintiff  was  a  citizen  of,  and  a  resident  in  the  state  of 
Rhode-Island ;  the  defendant,  a  citizen  of  South-Caroli- 
na, and  a  resident  of  the  city  of  Charleston.  The  defen- 
dant  ordered  certain  goods  to  be  shipped  to  her  in  Charles- 
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ton.  They  were  accordingly  shipped  to  her,  and  arrived 
safe ;  but  in  consequence  of  a  man  of  the  name  of  Uniackc 
pbtaining  fraudulent  possession  of  one  of  the  bills  of  lading 
the  goods  were  taken  out  of  the  vessel  by  him,  and  the  de- 
fendant never  got  them.  The  defendant  upon  the  back  of 
one  of  the  bills  of  lading  acknowledged  the  receipt  of  the 
goods  and  their  freight,  though  she  never  received  them. 
**  After  this  testimony  had  been  offered,  the  defendant's 
pounsel  moved  for  a  non-suit,  upon  the  ground  that  the  case 
was  not  within  the  jurisdiction  of  the  court,  as  the  plaintiff 
was  not  a  resident  of  the  city,  and  the  contract  did  not 
arise  within  its  limits.  The  non-suit  was  refused.  Un- 
der the  general  words  of  the  acts  of  the  legislature  of  1801 
and  1818,  the  plaintiff,  wherever  he  resided,  might  bring  a 
suit  in  this  court,  and  there  existed  no  exception  which 
would  exclude  him  from  that  right.  (See  the  2d  clause  of 
the  act  of  1801,  and  the  4th  clause  of  the  act  of  1818.) — 
The  words  made  use  of  in  the  act  of  1818,  are,  that  this 
court  shall  have  jurisdiction  in  all  cases  of  trover,  &c.  &c. 
*^  arising  within  the  said  city.''  The  words  of  the  act  of 
1801,  in  its  fourth  clause  are,  "  that  no  suit  or  action  shall 
^le  brought  in  the  said  court,  unless  the  contract  or  cause 
of  action  hath  been  made,  or  arose  within  the  limits  of  the 
said  city  of  Charleston.^'  This  clause  in  the  act  of  1801, 
not  being  repealed  by  the  act  of  1818,  and  being  \n  pari 
mcrterta^  illustrates  the  meaning  of  the  legislature,  and 
shews  it  to  have  been,  that  a  suit  may  be  commenced  in 
this  court  when  a  contract  originates  here,  or  where  a  par^ 
ty  who  is  suable,  is  resident  here.  And  the  latter  part  of 
the  clause  last  referred  to,  necessarily  implies,  if  it  does 
Tiot  express,  that  if  an  action  can  be  sustained  against  an  in- 
dividual resident  in  the  city,  that  it  may  be  sustained 
against  him,  although  the  contract  might  have  been  com- 
pleted in  another  plice.  Immediately  after  requiring  that 
the  contract  or  cause  of  action  must  arise  or  be  made  in 
the  city,  the  act  says,  '^  but  nothing  herein  contained  shall 
be  construed  to  bara/z«/  person  from  suing  any  person  re- 
sident in  the  said  city,  in  the  said  court,  for  any  sum  not 
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exceeding' g  100,"  (by  act  of  1818,  extended  to  fS50D,) 
**  exclusive  of  costs," 

^^  It  appeared  to  me,  in  this  case,  that  the  contract  ought  to 
be  regarded  as  substantially  arising  in  the  city.  The  or- 
der was  to  be  executed  by  sending  goods  to  Charleston  to 
a  person  resident  in  Charleston.  ^^  A  contract  made  in  a 
foreign  cdtintry,  but  to  be  performed  here,  and  invalid  in 
the  place  of  the  contract,  by  reason  of  some  formal  defect, 
is  not  for  that  cause,  to  be  deemed  invalid  here."  (hud' 
loxv  vs.  Van  Rensselaer^  1  Johns,  Rep,  94. J  "  A  con- 
tract made  in  a  foreign  country,  but  to  be  executed  here, 
is  to  be  governed  by  the  laws  of  this  state,  so  that  the  de* 
fendant  may  avail  himself  of  a  defence  permitted  by  out 
law,  but  which  he  would  not  be  aUowed  to  use  in  the  place 
where  the  "  agreement  was  entered  into."  C Thompson 
vs.  Ketcham,  4  Johns,  Rep,*2Q5,J  As  the  goods  were  to 
be  delivered  here,  and  as  they  were  delivered  here,  upon 
their  deliver}',  it  necessarily  resulted  that  payment  for 
them  might  be  instantly  demanded,  unless  some  other  spe- 
cial agreement  had  been  shewn  ;  and  upon  failure  to  p;ty, 
a  cause  of  action  immediately  arose.  For  these  reasons, 
the  motion  for  a  non-snit  was  overruled.  The  case  then 
went  to  the  jur}%  who  found  a  verdict  for  the  plaintiff*" 

Mr.  Justice  Gatitt  delivered  the  opinion  of  the  court* 
The  defendant  has  appealed  in  this  case,  on  the  ground 
that  a  non-suit  ought  to  have  been  granted  for  defect  of 
jurisdiction  in  the  city  court.  But  the  reasoning  of  the 
Recorder,  in  relation  to  the  acts  of  assembly  of  1801  and 
1818,  giving  jurisdiction  to  the  city  court,  is  conclusive  to 
shew  that  there  was  no  usurpation  of  jurisdiction.  These 
acts  are  to  be  construed  in  part  materia^  The  act  of  1818, 
extended  the  jurisdiction  to  cases  not  before  cognizable  in 
the  city  court,  but  was  not  designed  to  impair,  in  any  man- 
ner, the  extent  of  jurisdiction  given  by  the  act  of  1801. — 
Any  person  may  institute  an  action  against  any  inhabitant 
who  resides  within  the  city  to  the  extent  of  the  jurisdiction 
conferred ;  the  right  of  the  Recorder  to  sustain  jurisdic^ 
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tioa  of  this  case,  follows  of  course.  For  myself,  I  perfect- 
ly coincide  too  in  the  opinion  expressed  by  the  Recorder, 
that  the  cause  of  action  in  the  case  appealed  from,  did  sub- 
stantially, and  I  will  add  actually,  arise  within  the  limits  of 
the  city  of  Charleston.  The  order  for  the  goods  was 
drawn  in  Charleston ;  it  is  this  order  which  creates  the  re- 
sponsibility, and  gives  the  right  of  action  against  the  de- 
f^dant.  The  delivery  of  the  articles  under  the  order  to  the 
agent  of  the  defendant  is,  in  law,  the  delivery  of  the  arti- 
cles under  the  order  to  the  defendant  himself.  A  bare  de- 
livery, without  an  authority  to  deliver,  would  create  n6 
cause  of  action.  Had  a  bond  been  executed  by  the  defen- 
dant^ after  receiving  the  goods  in  Charleston,  and  forwar- 
ded to  the  plaintiff,  the  bond  would  have  become  the  cause 
of  action,  and  having  been  executed  in  Charleston,  would 
have  been  made  there  pursuant  to  the  words  of  the  act  of 
1801 ;  and  for  such  cause  of  action,  could  there  be  a  doubt 
but  that  the  plaintiff  might  have  instituted  an  action  in  the 
city  court  ?  In  either  case  the  delivery-  of  the  goods  com- 
pletes the  contract,  and  the  place  from  whence  the  over- 
ture is  made,  may  be  regarded  as  the  place  of  contract ;  for 
all  which  is  subsequently  done  by  virtue  thereof,  rest  upon 
it  as  a  foundation.  The  overture  here  was  made  in 
Charleston,  acquiesced  in  by  the  plaintiff,  and  the  goods 
delivered  to  the  person  making  it  in  Charleston.  The 
cause  of  action  of  course  arose  in  that  place,  and  not  else- 
where ;  but  whether  I  am  correct  herein  or  not,  the  act  of 
1801  confers  upon  the  plaintiff  the  right  of  suing  the  defen- 
dant in  the  city  court.  The  very  able  opinion  of  the  Re- 
corder, detailed  in  his  report,  would  have  saved  me  the 
necessity  of  doing  more  than  declaring,  as  I  sow  do,  my 
concurrence  in  the  opinion  which  he  has  expressed. 

The  motion  for  a  non-suit  is  refused. 

Justices  Nott^  Johnson  and  Colcock^  concuiT^d. 

Mr.  Justice  Richardson^  dissented. 
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llie  AdmVs.  of  George  Smith,  deceased,  vs.  Kichard 
\V,  Vanderhorst  and  Wife,  Execnirix  of  R.  Sha- 

KLEFORD. 

JuJf^ineiits  by  default  are  intcrloculorv  or  Bna] ;  and  altboTigh  in  actions 
of  debt,  the  judgment  by  dcf^iult  is  commonly  said  to  be  final,  still 
u'here  the  action  is  brought  on  a  judgment,  the  pUuntiff  is  entitled 
to  a  writ  of  enquin',  after  a  judgment  by  default,  to  recover  Intereit 
byway  of  damagefffor  the  detention  of  the  debt. 

In  an  action  of  debt  upon  a  judgment,  ^hich  judgment  had  been  for 
damages  to  the  amount  of  the  penalty  of  the  bond  upon  which  the 

.  action  had  been  brought,  the  court  field,  that  the  plaiotifTin  his  ac- 
tion upon  the  judgment  could  recover  interest  by  way  of  damtgts 
be>ond  the  penalty  of  the  bond,  upon  which  the  judgment  t)& 
founded. 

X  HIS  was  an  action  of  debt  brought  on  a  judgment  ob- 
tained by  the  plaintiff's  intestate  on  the  12lh  day  of  Jubc. 
1813.  The  case  was  ordered  for  judgment  against  the  de- 
fendants, and  was  placed  on  the  writ  of  enquiry  docket  for 
the  purpose  of  recovering  the  damages  occasioned  by  the 
detention  of  the  debt.  The  original  judgment  was  foun- 
ded on  a  bond  of  Richard  Shakleford^  in  the  penalty  of 
C^^^  !*•  and  6^.  equal  to  S  2,550  32-100,  conditioned 
for  the  payment  of  ;^  29r  10*.  and  9d.  or  81,275  16-100, 
with  interest  thereon  from  the  26th  April,  1802.  No  pay- 
ments had  been  made  thereon,  and  on  the  11th  of  August, 
1816,  the  principal  and  interest  due  thereon  amounted  to  a 
sum  which  equalled  the  penalty*  It  was  contended  on  the 
part  of  the  plaintiffs  that  they  were  entitled  to  recover  not 
only  the  amount  of  the  penalty  with  the  costs  of  the  former 
suit,  and  for  which  the  original  judgment  had  been  render- 
ed, but  also  interest  thereon  by  way  of  damages  for  the  in- 
terest which  had  accumulated  beyond  the  amount  of  the 
penalty,  from  the  11th  of  August,  1816,  to  the  time  of  the 
verdict  to  be  had  in  this  action. 

The  case  was  tried  before  Mr,  Justice  Richardson^  at 
the  October  Term,  1820,  for  Charleston  district,  who  de- 
cided that  the  plaintiffs  were  not  entitled  to  recover  beyond 
t*VR  penalty  of  the  original  cause  of  action,  and  that  this  be  - 


May  Term.  329 

ing  an  action  of  debt,  the  order  for  judgment  was  final,  and 
rendered  a  writ  of  enquiry  unnecessary. 

The  grounds  taken  for  a  new  trial  may  be  comprised  in 
the  two  following : 

1st.  That  the  plaintiffs  were  entitled  to  a  writ  of  enquiry 
to  ascertain  the  damages  which  they  had  sustained  by  rea- 
son of  the  detention  of  the  debt ;  and, 

2d.  That  they  were  entitled  to  recover  interest  by  way 
of  damages  beyond  the  amount  for  which  the  original 
judgment  had  been  tendered,  to-wit,  the  penalty  of  the 
bolnd; 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

Judgments  by  default  are  interlocutory  or  final,  and  al- 
though in  actions  of  debt,  the  judgment  by  default  is  com- 
tiionly  said  to  be  final,  still  where  the  action  is  brought  on 
a  judgment,  the  plaintiff  is  entitled  to  a  writ  of  enquiry, 
after  a  judgment  by  default,  to  recover  interest  by  way  of 
damages  for  the  detention  of  the  debt.  In  accordance 
with  this  positioti  is  the  case  of  Blackmore  vs.  Flemyngy 
(7  Term  Rep.  446, J  where,  afte^  judgment  by  default,  in 
an  actioil  of  debt  on  a  judgment,  the  plaintiff  sued  out  a 
writ  of  enquiry,  and  the  court  thought  that  there  was  nei- 
ther irregularity  nor  oppression  in  the  proceeding,  saying, 
that  the  plaintiff  was  damnified  by  reason  of  the  debt  hav- 
ing been  withheld  from  him,  and  that  he  bad  a  right  to  the 
damages  for  that  detention.  Indeed  the  constant  practice 
in  England,  both  in  the  court  of  King^s  Bench  and  Com- 
mon Pleas,  since  the  case  of  Holdtpp^  the  executor  of 
Dowse  vs.  Otwat/y  (reported  in  2  Sduhdtrs^  106-7,)  upion 
an  interlocutory  judgment,  iaf,  fot  thfe  court  without  any 
wf  it  of  enquiry,  to  refer  \i  to  the  Proihotiotary  to  ascertain 
the  damages  and  costs ;  provided  the  plaintiff  does  not 
choose  td  have  a  writ  of  enquiry  of  daniages  ;  the  option 
being  with  him,  either  to  refer  it,  or  have  a  writ  of  en- 
quiry. 

Where  an  inquisition  it  takeb,  it  is  to  inform  the  ton- 

42 


S30  Charleston,  18S1, 

science  of  the  court  merely  in  cases  of  interlocutory  judg- 
ments ;  where,  from  the  particular  circumstances  of  the 
case,  it  is  doubtful  whether  any,  and  if  any,  what  damages 
should  be  given.  In  cases  of  this  description,  it  should 
be  left  to  a  jury  to  consider  of  the  damages.  The  case  ot 
Kelson  vs.  Sheridan^  (8  Term  Rep.  395,)  is  quoted  as  an 
example  where  the  court  refused  to  grant  the  rule  on  an 
interlocutory  judgment  in  debt,  on  a  judgment  in  an  action 
brought  on  a  bill  of  exchange,  Lord  Kenyoh^  chief  justice, 
saying,  it  should  be  left  to  a  jury  to  consider  whether  any, 
and  what  damages  should  be  given.  I  think,  therefore, 
there  is  no  doubt  but  what  the  plaintiffs  in  this  action  were 
entitled  to  a  writ  of  enquiry. 

I  think  too  that  the  plaintiffs  were  entitled  to  recover 
interest  by  way  of  damages,  beyond  the  amount  for  which 
'the  original  judgment  had  been  rendered.  If  damages 
are  allowed  on  the  ground  that  the  debt  has  been  detained, 
then,  in  reason,  there  can  be  no  distinction  between  cases 
where  those  damages  exceed,  and  where  they  do  not  ex- 
ceed, the  penalty  ;  it  appears  as  forcible  in  the  one  case  as 
iti  the  other.  \t  may  be  presumed  that  an  obligee  would 
rarely  suffer  a  bond  to  remain  unpaid  so  long  as  that  the 
interest  would  exceed  the  penalty.  The  judgment  in  an 
action  of  debt  on  bond,  is  to  be  rendered  for  the  penalty. 
It  is  the  stipulated  forfeiture  for  the  noti-performance  of 
the  condition,  and  the  obligee  being  a  party  to  the  con* 
tract^  has  no  reason  to  complain,  if  by  his  neglect  to  en<« 
force  payment,  the  interest  should  exceed  the  penalty.— 
But  when  a  judgment  has  be^n  recovered  in  an  action  on 
the  bond,  the  nature  of  the  demand  h  altered,  the  judgment 
is  rendered  for  a  fixed  sum  ;  to-wit,  the  penalty ;  the  ob- 
ligor has  it  in  his  power,  at  all  times,  to  discharge  the 
d^bt  before  it  reaches  the  amount  of  the  penal  sum ;  but 
if  he  fails  to  do  so  till  the  interest  amounts  thereto,  the 
sum  for  which  the  judgment  was  rendered,  becomes  the 
actual  debt  due,  and  if  payment  is  longer  delayed  to  the 
injury  of  the  plaintiff,  he  is  entitled  to  interest  by  way  of 
damages  for  the  detention.    The  judgment  rendered  fixe? 
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the  amount  of  debt  due.  There  is  no  longer  any  penalty. 
The  bond  debt  has  become  merged  in  another  and  highet 
security,  and  constitutes  a  new  debt ;  and  such  is  the  opin- 
ion expressed  by  Lord  Kenyon^  in  the  case  of  McChire  vs. 
Dunkin^  (1  East.  Rep»  436,)  who  said,  ^^  if  this  had  been 
an  action  on  the  bond,  the  objection  would  have  holdeu 
good  ;  but  after  the  judgment  recorded,  transit  in  remju" 
dicatamy  the  nature  of  the  demand  is  altered :  and  this 
being  an  action  on  the  judgment,'  it  was  competent  to  the 
jury  to  allow  interest  to  the  amount  of  what  was  due."— 
(See  diso  Buller^  174.) 

I  think  both  grounds  have  been  ably  and  fully  support- 
ed by  the  counsel  for  the  plaintiffs,  and  that  a  new  trial 
should  be  granted. 

Justices  Nottf  Johnson^  Huger^  and  Co/c^Cii,  concurred. 


Edward  Shrewsbury  vs.  Benjamin  Pearson. 

The  court  in  a  dmibtfvl  ca»e^  will  not^  on  motion,  aet  aside  a  foreign  at- 
tachment, on  affidavit  that  the  debtor  was  m  the  state  at  the  time  of 
issuing  the  attachment ;  nor  upon  affidavit  that  the  debtor  within  a 
year  and  a  day  had  taken  the  benefit  of  the  insolvent  debtor's  acl^ 
which  act  prohibits  any  suit  from  being  broaght  against  such  debtor 
for  a  year  and  day,  and  which  year  and  day  had  not  expired  before 
the  suing  out  of  this  attachment.— f'a.J 

j^OTION  to  set  aside  a  foreign  attachment  at  October 
Term,  1820,  for  Charleston  district,  before  Mr.  Justice 
JBay^  who  refused  the  motion.  This  was  therefore  an  ap^ 
plication  to  reverse  that  decision. 

The  grounds  taken  below  were  : 

1st.  That  the  defendant  was  within  the  state  when  the 
attachment  issued ;  and, 

2d.  That  no  suit  could  be  commenced  against  the  de- 
fendant for  a  year  and  a  day,  after  having  taken  the  benefic 
of  the  insolvent  debtor's  act,  which  time  had  not  elapsed 
4>efore  the  suing  out  the  attachment  in  this  case. 

To  support  the  first  ground,  certain  affidavits  were  pro- 
duced, tending  to  prove  that  the  defendant  arrived  in 
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Charleston  on  the  morning  of  the  day,  and  before  tlie  ai- 
tachment  issued. 

On  the  part  of  the  plainti£F,  it  was  contended  that  the 
fact  of  the  defendant  being  in  the  state  or  not,  when  the 
attachment  issued,  should  be  left  to  the  jury  to  determine, 
and  time  was  required  to  shew  that' the  defendant  was  not 
within  the  limits  of  the  state  at  th^t  time. 

On  the  second  ground,  it  was  said  in  behalf  of  the  plain- 
tifT,  that  the  defendant  had  been  guilty  of  fraud  in  conceal- 
ing property  which  ought  to  have  been  given  up. 

Mr.  Justice  Gafitt  delivered  the  opinion  of  the  court. 

Whatever  the  practice  may  have  been  in  relation  to  mo- 
tions of  this  kind,  it  cannot  be  denied  but  that  a  judge,  in 
a  doubtful  case,  may  and  ought  to  refuse  a  motion  to  quash 
an  attachment  by  affidavit  before  him.  Whether  the  de- 
fendant was  in  the  state  at  tht:  time  the  attachment  issued, 
constituted  a  fact  which  might  have  been  pleaded  in  abate- 
ment;  it  was  certainly  competent  in  the  plaintiff  to  deny 
.the  existence  of  such  fact,  and  if  the  court  found  that  the 
question  was  one  of  doubt,  it  would  have  been  a  departure 
from  duty  to  haye  decided  it  without  the  intervention  of  m 
jury.  On  this  ground  J  think  the  discretion  exercised  by 
the  Judgt  betew  was  correct  and  proper. 

The  same  may  be  said  in  relation  to  the  second  ground ; 
questions  of  (^oubt  and  difficulty  are  not  to  be  decided  has- 
tily upon  motion.  Here  it  was  alleged  that  the  defendant 
had  been  guilty  of  a  fraudulent  concealment  of  his  proper- 
ty ;  if  such  was  the  fact,  he  was  not  entitled  to  the  benefit 
of  the  act,  and  this  constituted  a  fact  which  the  court  ought 
not  to  have  decided. 

The  motion  is  refused. 

Justices  Johnson^  Hug.er^  Colcock  and  Ri^hardson^  cob* 
eurred* 

f n.  J  See  Havis  vs.  Trapp,  and  Griskam  V9.  D^ofe,  ft  JVa«  U  M^ 
Cord,  130, J  and  De^an  vs.  Wheeler  £jf  Co,  flte.  323. J  Our  coart 
seems  to  bave  m»de  a  dilTerence  between  domestic  and  foreign  attache 
ments ;  in  the  former  holding  that  the  attachment  cannot  be  9et  ft»d« 
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liy  moUon,  and  in  the  iatter^  in  the  last  mentioned  case,  they  were  equal- 
ly divided,  whether  on  motion  a  foreign  attachment  could  be  quashed. 
In  the  case  just  reported,  the  last  question  seems  not  to  be  decided.  It 
seems  to  be  the  decision  of  a  particular  case,  under  its  own  circumstan- 
ces'; but  it  was  thought  best  to  publish  it. — R. 


The  City  Council  vs.  John  Dukn. 

A  person  cannoty  by  his  own  oath,  exculpate  himself  from  the  penalty, 
under  the  city  ordinance  of  Charleston,  against  riding  or  driving  fas- 
ter than  a  walk  in  turning  the  comer  of  a  street. 

JL  HIS  was  an  action  in  the  City  Court  to.  recover  a  pe- 
ztialty  imposed  by  a  city  ordinance,  on  persons  riding  or 
driving  faster  than  a  walk  in  turning  the  corner  of  a  street. 
The  same  ordinance  provides  that  if  the  party  offending 
^hall  prove  to  the  satisfaction  of  any  one  of  the  ciiy  war- 
dens, that  he  was  compelled  to  ride  or  drive  by  urgent 
causes,  he  should  be  exempted  from  a  prosecution  for  that 
ofFence. 

The  offence  was  clearly  proved,  and  Judge  Holmes^  the 
Recorder,  overruled  an  olvjection  made  to  the  competency 
of  the  defendant  to  exculpate  himself  on  oath  ;  and  he  was  • 
sworn,  and  the  jury  found  for  the  defendant. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that 
ihe  defendant  was  not  an  admissible  witness* 


Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

I  am  not  aware  that  there  is  any  exception  to  the  rule, 
that  a  party  shall  not  be  a  witness  in  his  own  cause,  but 
in  cases  where  there  exists  a  statutary  provision  expressly 
authorizing  it,  and  in  the  cases  of  merchants,  shop-keep- 
ers, &c.  The  ordinance  on  which  this  prosecution  is 
founded  requires  that  the  party  shall  prove  to  the  satis- 
faction of  one  of  the  city  wardens  that  urgent  causes  com- 
pelled him  so  to  ride,  &f.  But  the  mode  of  proof  is  not 
pointed  out,  and  it  follows  that  the  common  law  mode 


334  Charleston,  1821, 

must  be  adopted,  which  excludes  the  party  himself  froin 
being  a  witness. 

The  motion  is  therefore  granted. 

Justices  Bai/y  Colcock^  Richardson^  Huger  and  NoU^ 
concurred. 

'    ToomeTy  for  the  motion. 
Crafts  and  Eckhard^  contra. 


John  L.  Pezant  vs.  John  Crawford. 

A  wharfinger,  who  has  not  been  directed  to  Btore»  is  not  liable  for  tbe. 
loss  of  rice  upon  bis  wharf,  after  it  has  been  weighed;  for  the  wharfV 
age  paid  is  not  a  consideration  for  the  safe  keeping  of  the  rice. 

X  HIS  was  a  special  action  on  the  case  against  the  defen*- 
dant  as  a  wharfinger,  for  the  price  of  two  barrels  of  rice, 
alleged  to  have  been  lost  whilst  in  his  custody,  and  tried 
before  the  Recorder  of  the  city  of  Charleston. 

A  witness,  called  by  the  plaintiff,  deposed  that  he  saw  a 
quantity  of  rice  upon  the  defendant's  wharf,  belonging  te 
Mr.  B.  Huger  ;  the  number  of  barrels  he  could  not  recol- 
lect ;  that  he  saw  sixty  barrels  weighed,  which  was  repre- 
sented to  him  to  belong  to  Mr.  B.  Huger ;  that  he  sold 
this  rice  as  amounting  to  that  quantity  to  Mr.  Stoneyy  for 
the  plaintiiF;  that  he  informed  the  weigher,  the  clerk  of 
the  defendant,  that  the  rice  was  sold,  but  he  gave  no  order 
respecting  it ;  that  he  heard  a  conversation  between  the 
plaintiff  and  the  defendant,  from  which  he  collected  that 
the  wharfage  for  the  rice  had  been  paid  ;  that  the  defen- 
dant  had  not  been  directed  to  store  it ;  and  after  weighing 
it,  the  defendant  declared  he  did  not  consider  himself  re- 
sponsible for  any  of  the  rice  which  might  thereafter  be 
missing.  The  rice,  the  witness  stated,  bad  been  sold  for 
is  7S  per  the  hundred. 

Another  witness,  called  by  the  plaintiff  said,  that  he  as 
i\kt  plaintiff's  agent  received,  at  Mey*s  wharf,  all  the  rice 
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bought  from  Mr.  Simons  by  the  plamtiiF.  That  the  Rrst 
parcel  of  it  arrived  a  httle  before  he  went  to  dinner,  which 
was  about  half  past  one,  and  that  between  four  and  five 
o'clock,  it  was  discovered  that  two  of  the  barrels  were 
missing. 

A  witness  produced  on  the  part  of  the  defendant  said, 
he  was  the  defendant's  clerk  ;  that  he  delivered  the  sixty' 
barrels  of  rice  above  alluded  to,  to  a  man  ot  the  name  of 
Butler^  who  asked  for  it  in  the  plaintiff's  name,  and  who 
the  plaintiffs  told  the  witness  had  been  sent  by  him  for  the 
purpose  of  receiving  it.  Upon  being  cross-examined,  the 
witness  said,  when  he  delivered  the  rice  to  Butler^  he  did 
not  count  it;  that  he  saw  the  drayman  take  some  of  the 
lice,  for  which  he  brought  a  numbtr  of  drays,  and  sent 
two  barrels  on  each  dray  ;  that  the  rice  had  been  weighed 
about  ten  minutes  before  its  delivery ;  during  which  pe- 
riod none  of  the  barrels  were  missing.  He  says  none  of 
the  barrels  were  missing,  because,  between  .the  time  of 
the  weighing  and  of  the  delivery,  the  rice  was  near  to  him 
and  under  his  eye.  That  to  the  best  of  his  recollection, 
it  was  delivered  before  his  hour  of  dining,  which  was 
about  S  o'clock,  when  he  left  the  wharf ;  that  he  did  not 
see  the  drayman  carry  away  all  the  barrels,  only  some  of 
them,  how  many  he  could  not  remember.  The  witness 
further  said  that  after  rice  is  weighed  and  no  directions 
given  to  store,  the  wharfinger  receives  no  further  compen- 
sation. 

The  plaintiff's  counsel  contended,  that  as  the  defendant 
had  received  a  compensation  for  the  wharfage  of  the  rice, 
he  was  liable  for  the  price  of  the  two  barrels  which  were 
missing,  and  that  no  delivery  to  the   plaintiff  had  been* 
proved. 

The  defendant''s  counsel  insisted  that  after  the  weigh- 
ing of  the  rice,  the  wharfinger  was  no  longer  liable,  as  he 
had  not  been  directed  to  store  ;  and  that  at  all  events,  he 
was  not  responsible  in  this  case,  as  there  had  been  no  de- 
livery to  the  plaintiff's  agent. 

Under  the  directions  of  the  Recorder,  the  jury  found 
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a  verdict  for  the  defenclant ;  and  now  a  motion  was  mad(f 
for  a  new  trial  on  the  following  grounds,  viz. 

1st.  That  the  Recorder  misdirected  the  jury  in  charg- 
ing that  in  law  the  defendant  was  not  liable,  as  the  wharf- 
age paid  was  not  a  consideration  for  the  custody  of  the 
rice. 

2d,  That  the  verdkt  was  confrarj'^  to  evidence,  as  no 
delivery  wate  proved. 

Mr.  Justice  Huger  delivered  flie  opinion  of  the  court. 

I  cannot  express  my  opinion  more  clearly  than  in  the 
-words  of  the  Recorder.  ^*  It  does  not  appear  to  me  that 
the  wharfage  which  was  paid  for  the  rice,  was  a  compen- 
sation for  its  safe  keeping.  The  legislature  has  allowed 
certairi  rates  for  the  wharfage  or  landing  of  rice,  and  Cer- 
tain other  rates  for  storing  it,  implying  that  they  were  dif- 
ferent things.  No  other  compensation  then  for  wharfage 
has  been  paid  in  this  instance,  and  if  the  law  were  other- 
wise, as  the  defendant  has  proved  a  delivery,  since  when 
it  is  to  be  presumed  that  the  loss  must  have  occurred,  I 
do  not  think  the  plaintiff  can  legally  sustain  his  action." 

I  am  therefore  of  opinion  that  a  new  trial  ought  not  to 
be  granted. 

Justices  -Say,  Colcock^  Rickard^cn^  Nott  aiid  Johnson, 
concurred. 


John  H.  Sargeant  ©*.  Hon.  Wm.  Johnson,  SolomoS 

Moses,  and  J.  S.  Cogdell. 

To  an  action  for  falsfc  imprisonment,  the  defendmtt  pleaded  "not  guil- 
ty within/our  year*,"  (whereas  the  act  requires  but  one  to  bar  the 
action)  «  next  before  the  suing  out  of  the  original  writ."  The  phun- 
tiff  replied  that  he  had  sued  out  the  writ  within  the  time  required  by 
tl»e  law.  To  this  replication,  the  defendants  demurred,  and  aswgned 
for  cause,  ilial  the  replication  was  Vague  and  uncertun«in  notdfny- 
ing"  the  defendant's  plea,  nor  in  Rpecifying  the  time  within  wbich 
the  writ  was  issued;  the  court  Heldt  that  if  tlie  plea  was  defective, 
(which  it  did  not  seem  to  think,)  it  could  only  be  tflken  adrsntage  of 
!\v  a  special  and  not  a  frcncral  demurrer ;  which  advantage  was  w»it' 
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td  by  the  plsuntilT's  replication :  and  that  the  replication  was  also  de- 
fective. Inasmuch  as  it  did  not  deny  the  allegation  in  the  defendant's 
plea,  nor  specify  the  time  within  which  the  action  was  commenced. 
Thenile  that  the  court  will  lookback  through  all  the  proceedings,  and 
^▼e  judgment  against  the  party  who  has  been  guilty  of  the  first 
fault  in  pleading,  applies  only  where  the  preceding  pleadings  were 
defective  in  substance  and  not  merely  in  form,  and  such  as  would  be 
aided  on  a  general  demurrer. 

Jl  HIS  was  an  actiod  of  false  imprisonment,  tried  before 
Mr.  Justice;  Bay^  Fall  Term,  1819.  The  defendants  plead- 
ed not  guilty  within  four  years  next  before  the  suing  out 
of  the  original  writ.  The  plaintiff  replied  that  he  had  sued 
out  the  writ  within  the  time  required  by  the  law.  To  this 
replication,  the  defendants  demurred,  and  assigned  for 
causes  of  demurrer,  that  the  replication  was  vague  and 
uncertain  in  not  denying  the  defendant's  plea,  nor  in  speci- 
fying the  time  within  which'  the  writ  was  issued. 

The  presiding  Judge  maintained  the  demurrer,  and 
gave  judgment  foisthe  defendants  in  the  action. 

This  was  a  motion  to  reverse  that  decision. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  defendants  in  this  case  appear  to  have  been  under 
an  impression  that  the  act  of  limitatioh  allows  a  plaintiff  in 
an  action  of  false  imprisonment,  four  years  to  commence 
his  suit,  whereas  it  allows  but  one.  And  it  appears  by 
some  authorities  that  a  special  demurrer  to  such  a  plea 
ought  to  be  supported,  fl  Espinasse  N»  P.  pt.  2^  181.— 
Salk^  442. J  But  it  is  difficult,  perhaps,  to  give  a  good 
reason  for  that  rule.  The  general  rule  of  law  is,  **  omne 
majus  cdhtinet  in  se  minus.^^  If  the  defendants  had  not 
been  guilty  within  four  years,  a  fortiori^  they  could  not 
Have  been  guilty  within  one.  But  admitting  the  plea  to 
be  bad,  it  could  only  be  taken  advantage  of  by  a  special  and 
not  by  a  general  demurrer,  fS  East^  387,  Macfaden  vs. 
Olivant  ;J  and  this  advantage  the  plaintiff  waived  by  his 
replication.  The  replication  also  is  defective,  inasmuch 
as  it  does  not  deny  the  allegation  in  the  defendant's  plea, 
nor  specify  the  time  within  which  the  action  was  commen- 
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£ed.  It  18  now  contended  that  as  the  defendants  have  de** 
murred  to  the  plaintiffs  replication,  the  court  will  look 
back  through  all  the  proceedings,  and  give  judgment 
against  the  party  who  has  been  guilty  of  the  first  fault  in 
pleading.  But  that  rule  applies  only  where  the  preceding 
pleadings  are  defective  in  substance  and  not  merely  in  form^ 
and  such  as  would  be  aided  on  a  general  demurrer.  (^X 
Chitty^  647* J  The  demurrer  was  therefore  properly  sus- 
tained in  the  court  below,  and  this  motion  must  be  refused. 

Justices  Colcock,  Johnsoriy  and  Huger^  concurred. 


<fr 


At^Gus  M'EACHEkN  vs.  James  G.  Cochran. 

A  transaction  between  two  parties  in  a  judicial  proceedin^^  is  not  bind- 
ing  upon  a  third ;  therefore  in  an  action  for  wages  as  mariner  and 
master  of  the  defendant's  sloop,  a  decree  of  the  admiralty  betweea 
A.  and  the  plaintiff  is  inadmissible. 

X  HIS  was  an  action  of  assumpsit  for  wages  earned  as 
mariner  and  master  on  board  of  the  coasting  sloop'  Sally, 
belonging  to  the  defendant.     In  support  of  the  charges 
for  his  services  as  mariner,  the  plaintiff  offered  a  decree 
of  the  court  of  admiralty  in  the   case  of  Archibald  M^ 
Pharl  vs.  Angus  M^Eacherriy  master  of  the  sloop  Sally. 
By  the  proceedings  in  that  case  it  appeared,  on  the  applica- 
tion of  the   said  Archibaldy  a  common  sailor,  a  summons 
was  issued  against  the  sloop.     It  further  appeared  that  a 
libel  Was  filed  for  wages  by  the  said  Archibald^  and  that 
afterwards,  Angus  M^Eachern^  the  plaintiff  in  this  action, 
appeared  and  claimed  the  vessel.     This  claim  was  filed  ; 
and  after  the  examination  of  witnesses  upon  interrogator 
ries,  the  court  decreed  that  the  sloop  should  be  sold,  and 
the  wages  of  actor  and  respondent,  (the  said  Angus  M^ 
Eachern^  as  seamen,  should  be  paid.     This  decree  the 
presiding  Judge  permitted  to  go  to  the  jury,  us  prima  fa- 
cie evidence  of  the  claim  of  the  plaintiff. 
A  verdict  was  found  for  the  plaintiff;  and  now  9  ne^ 
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trial  was  moved  for,  on  the  ground  that  the  decree  ought 
not  to  have  been  received  in  evidence  against  the  defend* 
aat,  as  he  was  not  a  party  to  it. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

The  general  rule  is  well  established;  ^^  a  transaction  be- 
tween two  parties  in  a  judicial  proceeding  is  not  binding 
upon  a  third ;"  and  the  reason  of  the  rule  is  very  satisfac- 
tory. He  who  is  not  a  party  has  it  not  in  his  power  to 
make  a  defence,  or  to  escamine  witnesses,  or  to  appeal  from 
a  judgment  which  may  be  erroneous.  The  proceedings 
of  the  admiralty  are  in  rem.  The  owner  of  the  sloop  was 
not  constructively  or  a(bsolutely  present.  He  was  not  ab- 
sent by  default.  He  was  in  no  respect  a  party  to  the  suit. 
The  plaintiff  in  this  action  was  on  the  cpntraiy  both  actor 
^nd  respondent.  The  decree  ought  not  to  have  been  ad- 
mitted in  evidence.  The  niotion  for  a  new  trial  is  there- 
fore granted,  unless  the  plaintiff  shall  remit  so  much  of 
^is  verdict  as  was  recovered  for  wages  as  a  seaman. 

Justices  Bayy  Nott  and  Johnson^  concurred. 


GsoRGB  VS.  Cathsbwood* 

'Three  numtht  notice  is  necefisary  to  entitle  a  defendant  to  the  benefit 
of  the  inMhtciit  debton  act.  It  is  so  declared  by  the  act,  so  ruled  by 
fbU  court  in  Alexan4er  vs.  Gibson,  ("I  JVott  &  M*Cord,  480, J  and  ne- 
Tcr  doubted  but  in  Charleston.  B^ 


EXRX.  OF  TH0MA.S  PrICE  VS»   Wm.  P.  YoUNG. 

Where  a  demand  on  the  drawer  of  a  bilf  of  exchange  cannot  be  made^ 
the  law  does  not  dispense  with  notice  to  the  indorser.  The  circum- 
stances which  prevent  the  demand  and  notice  of  non-payment,  should 
still  be  g^ven.  And  such  notice  should  be  g^ven  in  as  short  a  period 
after  ascertaining  that  the  demand  could  not  be  made,  as  if  the  de- 
mand had  been  made,  vix.  as  eoon  as  shall  be  conveniently  practici^* 
Ule. 
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Where  tlie  holder  lived  on  Jumes  Island,  and  the  drawer  in  Oiarlesioi^ 
and  the  note  became  due  on  the  26th  October,  and  notice  not  ^iven 
until  the  lOtli  of  November,  the  Court  Beld,  that  the  notice  was  not 
given  in  time. 


T 


HIS  was  an  action  by  the  Executrix  of  the  indorsee, 
against  the  indorser  of  a  note.  The  note  was  made  by 
Bryer  to  the  defendant  on  the  —  J^l^t  1816,  payable  26th 
Oc^oAer  following.  Bryer  d\t  Am  September^  1^\^.  Prkc 
died  in  the  yune  preceding.  Notice  was  given  to  the  de- 
fendant some  day  between  the  tenth  and  fifteenth  of  No- 
vember, The  plaintiff  and  her  husband  lived  on  James 
Island  and  the  defendant  in  town.  There  was  some  evi- 
dence or  admission  that  the  plaintiff  went  to  the  lower  end 
of  the  island  to  spend  the  summer. 

The  question  was  the  trite  one  of  due  diligence,  which 
consists  in  a  demand  on  the  maker  and  notice  to  the  in- 
dorser. 

.The  plaintiff  attempted  to  excuse  herself  on  the  ground 
that  the  maker  died  just  before  the  note  became  due,  and 
left  no  legal  representatives  on  whom  the  demand  could 
be  made  ;  and  that  as  a  demand  was  not  made,  the  notice 
was  within  sufHcient  and  reasonable  time. 

The  jury  found  a  verdict  for  the  plaintiff.  The  case 
was  brought  up  by  the  defendant  on  the  ground  that  legal 
notice  had  not  been  given. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

Where  a  demand  can  not  be  made,  the  law  does  not  dis- 
pense with  notice.  The  circumstances  which  prevented  it 
and  the  notice  are  still  required.  It  was  the  duty  of  the 
holder  in  this  case,  admitting  that  a  demand  could  not 
have  been  made,  to  have  given  the  defendant  notice  in  as 
short  a  period  after  having  ascertained  that  the  demand 
could  not  be  made,  as  she  could  have  been  required  to  do, 
if  a  demand  had  been  made.  Suppose  the  demand  had 
been  made  on  the  26ih  October,  and  no  notice  to  the  de- 
fendant had  been  given  until  the  10th  or  15th  of  Novem- 
ber, could  this  have  been  considered  as  a  reasonable  time, 
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when  the  parties  were  so  contiguous  to  each  other  as  to 
have  enabled  the  plaintiff  to  have  given  the  notice  in  five 
hours,  or  at  most  in  one  clay  ?  I  presume  not.  The  law  is 
express  that  the  notice  shall  be  given  as  soon  as  shall  be 
conveniently  practicable.  See  the  opinion  of  this  court 
delivered  by  Justice  Cheves  in  this  case,  January  term, 
1818.  (1  Nott  fc?  M\Cord,  438.)  In  some  cases  it  be- 
comes a  question  whether  it  was  practicable  to  have  given 
an  earlier  notice  than  that  which  is  in  proof,  and  this  de- 
pends on  the  local  situation  of  the  parties  and  the  means 
of  communication.  Here  they  were  a  few  miles  apart,  and 
a  daily  communication  between  the  places  of  their  resi- 
dence :  So  that  if  the  rule  is  to  be  applied  in  any  case,  it 
must  be  in  this. 

The  motion  is  granted. 

Justices  Bai/y  Nott^  Huger  and  Johnson^  concurred. 

Mr.  Justice  Richardson  dissented  as  follows  :  This  was 
an  action  of  assumpsit  by  the  .Executrix  of  Thomas  Price 
against  the  defendant  as  indorser  of  a  promissory  note 
drawn  by  Lexuis  Bryer^  and  payable  26th  October,  1816. 

Mr.  Riv&rs^  for  the  plaintiff,  testified  that  Mr.  P.  the 
holder  of  the  note,  died  in  J  ane,  1816.  Bryer^  the  drawer, 
died  in  September  following.  He  did  not  believe  Mrs, 
P.  looked  over  the  papers  of  Mr.  P.  immediately  after 
his  death,  if  she  had  he  had  known  it.  He  was  present 
with  Mrs.  P.  and  assisted  to  examine  the  papers  of  Mr. 
P,  in  the  November  after  his  death ;  at  which  examina- 
tion the  note  in  question  was  found.  At  the  request  of 
Mrs.  P.  he  presented  the  note  to  Mr.  Toung  for  payment 
between  the  10th  and  18th  November,  within  a  day  oi 
two  after  it  was  found,  which  was  three  or  four  days  be- 
fore Mrs.  P.  qualified  as  Executrix.  After  Bryer^s 
death,  it  was  thought  he  was  insolvent.  On  his  cross-exa- 
mination, he  said  he  understood  the  note  had  been  settled. 
Mr.  Walker  and  IV.  C\  Young  were  sworn,  but  testified 
nothing  material  to  the  point  now  submitted. 


/ 
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The  presiding  Judge  charged  the  jury  that  legal  notic< 
had  not  been  given  to  the  indorser  to  charge  him. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  appeals  on  the  ground  that  legal  notice 
ivas  not  given  to  the  indorser. 

It  appears  from  the  statement  of  facts  which  appeared 
at  the  second  trials  that  the  demand  was  made  upon  the  in- 
dorser immediately  after  the  note  was  found.;  and  even 
before  the  plaintiff  qualified  as  executrix  of  the  payee :  and 
that  the  maker  never  had  any  representative.  In  whom 
then  was  the  laches  ?  Not  in  the  payee,  for  he  was  dead 
at  the  time  of  payment.  Not  in  the  plaintiff,  for  she  wa< 
diligent  even  before  diligence  was  incumbent  upon  her.--* 
She  could  not  demand  payment  of  the  maker,  Bryer^  for 
he  was  dead  and  had  no  representatives,  and  had  been  too 
a  transient  person.  Could  the  plaintiff  be  rendered  liable 
for  neglect  to  Bryer^s  creditors  ?  Surely  she  could  not— ^ 
The  want  of  demand  on  Brycr^  and  the  consequent  notice 
to  the  indorser  arose  from  the  death  of  both  Price  and 
Bryer^  and  there  being  no  representative  of  the  former  till 
November,  and  never  any  to  the  latter,  I  think  the  ver- 
dict may  be  supported  without  violating  the  principles  of 
law. 


The  City  Council  or  Charleston  vs.  The  Rev'd, 

Dr.  B.  M.  Palmer. 

Under  an  ordinance  of  the  city  of  Charleston,  it  is  provided,  *'  that  the 
owner  or  tenant  of  any  house,  whose  chimney  sliall  take  fire,  and 
blaze  out  at  the  top  shall  be  subject  to  a  fine  of  not  less  than  fiftyi 
nor  more  than  one  hundred  dollars.''  It  appeared  that  the  chimney 
in  this  case,  biased  out  in  consequence  of  a  negro  servant  carelessly 
throwing^  into  the  fire  a  band  box  filled  with  pieces  of  silk,  crape, 
chip  and  shreds  of  work,  and  that  the  blaze  was  but  momentary;  the 
court  Ifelfi,  that  the  owner  or  tenant  was  still  liable  to  the  penalty. 

Charleston  district.     Tried  before  the  Recorder  in  the 

City  Court,  July,  1819. 

X  HIS  was  a  prosecution  under  the  32d  section  of  the  or- 
dinance, respecting  "  fire-masters,"  which  provides,  "  tha^ 
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tbe  owner  or  tenant  of  any  house,  whose  chimney  shall 
take  fire  and  blaze  out  at  the  top,  shall  be  subject  to  a  fine 
of  not  less  than  fifty,  nor  more  than  one  hundred  dollars." 

It  was  admitted  that  the  chimney  appeared  to  take  fire, 
and  blazed  out  at  the  top  ;  but  the  defendant  offered  in 
evidence  the  written  testimony  of  Miss  i?Mwce,  taken  by 
consent.  She  stated  tliat  she  was  present  when  the  chim- 
ney was  said  to  be  on  fire,  and  slie  knows  that  the  chimney 
bkzed  out  in  consequence  of  a  negro  carelessly  throwing 
into  the  fire  a  band  box  filled  with  pieces  of  silk,  crape, 
chip  and  other  shreds  of  work  ;  that  the  blaze  was  but  mo- 
nentary^  and  seen,  she  believes,  by  no  other  individual  of 
tlie  family  but  herself ;  that  she  does  not  recollect  when 
the  chimney  was  last  swept,  nor  can  she  be  positive  that  it 
was  within  a  fortnight  of  the  fire ;  that  she  believes  the 
chimney  to  have  been  swept  frequently,  though  she  cannot 
precisely  recollect  at  what  intervals  of  time  ;  that  there 
are  but  two  chimney  funnels ;  that  wliich  blazed  out  from 
the  combustible  matter  thrown  into  it,  w  as  the  funnel  of 
the  kitchen* 

Upon  this  evidence,  the  defendant  contended  that  the 
chimney  in  the  technical  sense  of  the  ordinance  did  not 
take  fire  ;  for  it  did  not  appear,  by  the  evidence,  that  the 
soot  was  on  fire,  the  flame  which  blazed  out  at  the  top  be- 
ing caused  by  the  shreds  which  took  fire ;  biu  that  even, 
could  the  ordinance  be  extended  to  such  a  fire,  that  it  could 
never  have  been  intended  to  punish  what  did  not  arise 
from  the  negligence  of  the  master ;  that  the  negligence  or 
carelessness  proved  in  this  case  was  that  of  a  negro  slave, 
and  the  master  could  not  be  punished  criminally  for  the 
acts  of  his  slave.  * 

The  Recorder  charged  the  jury  that  they  must  judge 
from  the  testimony  how  the  chimney  took  fire  ;  that  it  ap- 
peared immaterial  to  him  whether  the  fire  was  occasioned 
by  the  soot  or  the  rubbish  stated  in  the  evidence  ;  that  he 
did  not  think  it  necessary,  under  the  ordinance,  that  negli- 
gence should  be  proved  on  the  part  of  the  owner  or  tenant ; 
the  ordinance  did  not,  in  its  terms,  embrace  a  case  of  neg^ 
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ligence,  but  imposed  a  penalty  to  follow  tbc  fact  of  the 
£re,  to  excite  the  vigilance  of  hauae^keepers,  and  to  reim- 
burse to  the  city  the  expenses  attending  a  6re ;  and  in  this 
rase,  though  the  act  was  said  to  he  that  of  a  slave,  yet  the 
master  was  responsible,  as  it  could  hardly  be  called  a  crime^ 
but  was  an  act  which  it  was  to  be  presumed  was  under  the 
control  of  the  master. 

The  jury  found  a  verdict  for  the  city  of  S50. 

From  this  the  defendant  appealed,  and  moved  for  a  new 
trial,  on  the  ground  that  the  verdict  was  contrary  to  law 
and  evidence. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

The4iew  trial  is  refused  by  the  unanimous  concurrence 
of  the  court.  The  fact  of  the  chimney's  taking  fire  is  sup- 
ported by  the  evidence.  It  is  not  pretended  that  the  or- 
dinance is  unconstitutional ;  and  we  are  of  opinion  that 
the  city  Judge  gave  it  the  true  construction.  It  is.  true 
that  a  master  is  not  liable  for  the  unauthorized  acts  of  his 
slaves ;  but  here,  the  slave  merely  made  a  fire  in  the  chim- 
ney, which  being  foul,  took  fire,  and  blazed  out  at  the  top, 
and  the  thing  complained  of  is,  that  the  chimney  was  kept 
so  foul  as  to  take  fire.  Suppose  a  master  were  to  set  a  spring 
gun,  and  his  slave  or  other  person  accidentally  touching  it 
were  to  set  it  off,  upon  whose  head  would  the  consequen- 
ces fall  ?  Upon  the  master's  clearly.  So  here  the  master 
suffers  the  chimney  to  become  so  foul,  that  the  funnel  be- 
came combustible,  his  slave  accidentally  increases  the  fire 
in  the  usual  place,  which  ignites  the  soot,  and  the  master^s 
negligence  is  exposed.  Suppose  a  visitor  had  caused  the 
same  blaze  by  throwing  lightwood  upon  the  fire,  could  that 
excuse  the  owner,  when  the  true  charge  is  for  keeping  a 
chimney  so  sooty  that  it  blazed  out  by  a  reason  of  a  fire 
made  in  the  usual  place  ?  Sufely  not.  It  is  the  identical 
piece  of  negligence  proved  by  the  very  consequence  which 
the  act  punishes.  The  visitor,  like  the  slave,  would  mere- 
ly have  unwittingly  exposed  the  negligence  of  the  owner. 
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but  not  have  caused  it.  The  having  his  chtnuiey  so  ftooty,* 
iis  that  when  it  took  fire,  it  blazed  out  at  the  top,  ia  the  sim- 
ple charge  made  out ;  md  the  argument  is  resolvable  into 
this,  that  the  fovihoess  of  the  chimney  being  rendered  mani- 
fest by  the  act  of  a  slave^  the  charge  is  upon  the' slave,  and 
not  the  master.  But  this  conclusion  is  a  plain  mistake  of 
the  rule  upon  which  the  argument  turned. 

The  motion  was  refused. 

Justices  Johnsony  Huger^  Nott  and  Colcock^  concurred. 

■ 

Gadsden^  for  the  motion. 
ToomeTy  City  Attorney ^  contra. 


HoRxsTosr  V8,  CiTT  Council  of  Cai.XLssTO]r,*and  its  OrFzcsat. 

The  jurisdiction  of  Charleston  extends  to  the  northernmogt  line  of 
Boundary-6treet. 

The  act  of  1764^  giving  powers  to  the  commissioners  of  the  streets 
in  Charleston  to  make  drSins  and  assessments  to  pay  for  the  same,  has'^ 
been  repealed  by  the  acts  of  1783  and  1785 ;  and  the  city  ordinance  of 
1806,  is  now  in  force,  find  the  only  rule  of  action  for  the  City  Council 
in  making  drain  assessments.  And  the  court  granted  a  prohibition  to 
restrain  the  council  from  levying  a  fine  assessed  in  a  different  manner 
from  that  provided  by  that  ordinance.  See  pott,  360,  the  case  of  Cruck- 
thanks  vs.  the  City  Council,  R* 


Charles  Lining,  John  Glen,  and  others,  officers  of  the 
South-Carolina  Bank,  State  Bank,  Planters'  Bank,  and 
the  Union  Bank,  in  the  city  of  Charleston,  vs.  The  Ci- 
ty Council  and  Wm.  Ye  ado  n,  Esq.  City  Sheriff. 

%  an  ordinsince  of  the  City  Council  of  Charleston,  laying  a  tax  upon 
different  property,  among  many  tilings,  a  tsix  was  laid  upon  *'  all  pro- 
fit or  income  arising  from  the  pursuit  of  any  faculty,  profession,  ot 
detupoHon^  trade  or  emphyment,"  CTcept  *' salaries  of  the  judges  or 
other  public  officers,  exempted  ftom  taxation,  or  not  taxed  by  the  le- 
gislature, 8tc.;  nor  the  income  or  profit  of  any  person  or  persons  ra- 
ted at  a  less  sum  than  %  800 ;  and  the  second  clause  of  the  sud  ordi- 
nance then  ordains  that  in  "mating  the  assessment  on  ihe  real  and 
fwfonal  property  described  in  said  ordinance,  (excepting  money  tt 
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interfttt)  tbe  aaMiser  tball  etiinate  the  *ame  at  M»  haJ^ftkt  vmtut 
thereof.**  The  court  ZTWd^  that  the  salary  of  an  Officer  of  the  biuilc: 
tvas  included  under  the  second  clause  as  personal  property,  and  that 
the  tax  could  only  be  laid  on  the  half  of  such  salary,  which  half,  if  it 
should  be*  less  than  %  800,  would  not  be  subject  to  the  tax  »l  all. 

Charleston  Court  of  Appeals,  May  Sitting,  1821.  Motion 
for  a  prohibition  to  restrain  defendants  from  le  Vying  a  tax 
on  the  salaries  of  the  Relators  as  ofRcers  of  the  said  Banks. 
Mr.  Justice  Bby  delivered  the  opinion  of  the  court : 

X  HIS  case  came  before  me  on  the  20th  of  March  last, 
when,  after  hearing  of  Mr*  Toomer^  the  City  Attorney, 
against  the  motion,  and  lyir.  Heoth  and  Mr.  Elliott  in  fa- ' 
vor  of  it,  I  was  of  opinion  that  the  writ  of  prohibitioa 
ought  to  isstue,  and  ordered  it  accordingly.  The  opinion 
I  then  delivered,  I  shall  now  read  as  the  grounds  upon 
which  the  opinion  of  this  court  is  now  founded. 

The  suggestion  filed  on  behalf  of  these  applicants  states 
that  they  are  clerks  in  several  of  the  banks  in  the  city  of 
Charleston,  and  that  in  pursuance  of  a  city  ordinancCf  pasr 
aed  by  the  City  Council  for  raising  supplies  for  the  year 
1620,  the  city  inquirer  and  assessor  had  assessed  their  se- 
veral salaries  or  incomes  at  1,600  dollars  a  year,  and  im- 
posed a  tax  on  one  half  thereof;  that  is  to  say,  on  the  sum  of 
800  dollars  of  each  of  them ;  and  that  the  city  sheriff  was. 
about  to  levy  and  collect  the  same.  That  the  said  tax  on 
800  dollars  is  not  due  from  each  and  every  of  them,  as 
they  conceive  they  are  exempted  by  the  said  ordinance;  as 
none  of  their  salaries  amount  to  1600  dollars  per  annum^ 
and  as  their  cases  come  within  the  latter  part  of  the  first 
section  of  the  said  ordinance,  which  ordains  that  the  said 
ordinance  shall  not  be  construed  to  extend  to  any  income 
or  profit,  rated  at  a  less  sum  than  800  dollars  :  and  fur- 
ther, because  the  city  inquirer  and  assessor  is  enjoined 
and  directed  in  asking  his  assessment  on  real  and  peraon- 
al  propeity  described  in  said  ordinance,  to  estimate  the 
same  at  one  half  the  value  thereof;  consequently  the  one 
half  of  their  said  salaries,  if  justly  and  truly  rated,  would 
be  less  than  the  sum  of  800  dollars^  the  least  or  lowest  6um 
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mentioned  indaid  drdintoce  as  the  subject  of  taxstioii  ok 
mcoines* 

A  further  ground  is  stated  by  two  of  the  petitioMrs^ 
^mely^  yohn  Gkn^  and  jfohn  A*  Steei;  th^t  they  dre  not 
corporators  residing  within  the  bounds  of  the  city^  Or  ii)^ 
ble  to  be  taxed  by  the  city  ordinances.  The  suggetidoa 
therefore  prays  for  a  writ  of  puphibitidn  to  restrain  (h« 
City  CounciUand  all  its  officers  from  proceeding  to  IfcVy 
and  coUect  the  taxes  abovementioned. 

I  have  considered  the  different  grounds  in  thts  sogges* 
lion  as  Well  as  the  arguments  of  the  counsel  on  both  sides. 
I  have  also  considered  the  city  charter,  and  die  power  of 
the  City  Council  under  it,  and  although  there  is  nothing  iiS 
the  charter  to  restrain  the  wardens,  or  to  limit  the  Corpo- 
ration from  taxing  incomes  arising' from  professions  and 
occupations  within  the  bounds  of  the  city,  yet  there  can 
be  no  doubt  but  they  may  restrain  and  put  limits  to  them^ 
selves  and  their  own  officers  by  any  of  their  own  ordinan* 
ces,  if  they  think  proper ;  and  this,  it  appears  to  me  they 
have  done  by  the  ordinance  in  question*  The  first  clause 
of  which  ordains  that  all  landed  property  Or  real  estate 
shall  be  taxed  100  cents  on  every  100  dollars  of  the  value 
or  estimate  thereof,  to  be  assessed  by  the  city  inquirer  and 
assessor.  That  all  personal  estate,  consisting  of  money, 
bonds,  notes  of  other  obligations,  upon  which  interest  has 
been  received,  (the  funded  stock  of  the  United  States,  and 
the  stock  of  this  state  excepted,)  the  property  and  stock  of 
the  Insurance  Companies,  and  all  stock  in  trade,  shall  be 
liable  to  a  tax  of  100  cents  on  every  100  dollars,  to  be  as* 
sessed  by  the  said  city  inquirer.  Next,  all  profit  or  in*. 
come  arising  from  the  pursuit  of  any  faculty,  profession  or 
occupation,  trade  or  employment,  (except  those  thereafter 
mentioned,)  shall,  in  like  manner,  be  liable  to  pay  a  tax  of 
100  cents  on  every  100  dollars,  to  be  assessed  as  aforesaid. 
The  said  clause  then  goes  on,  and  after  imposing  a  tax  on 
slaves,  carriages,  and  other  articles,  contains  this  proviso : 
Provided^  however,  that  nothing  in  the  said  ordinance  con- 
tained shall  extend  to  the  profit  or  increase  of  any  mechan- 
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ic,  arising  from  the  particular  trade  he  pursues,  nor  th^; 
salaries  of  the  Judges  or  other  public  officers^  exempte4 
from  taxation^  or  not  taxed  by  the  legislature;  nor  the 
dergj-,  nor  school-masters ;  nor  the  income  or  profit  of 
any  person  or  persons  rated  at  a  less  sum  than  800  dollars, 
Htrc  then  it  is  evident  that  the  corporation  has  fixed 
bounds  or  limits  tb  itself,  so  as  not  to  suhject  any  income 
pr  place  of  profit  under  800  dollars  to  taxation. .  This  sum 
is  most  unquestionably  the  minimum  of  taxation  by  tliis  or- 
dinance on  incomes  or  places  of  profit :  and  die  city  in- 
quirer and  assessor  is  restrained  from  rating  upon  them  a 
tax  on  any  lower  suni.  And  if  any  of  the  applicants  had 
/  been  rated  at  a  lower  sum  than  800  dollars,  there  could 
not  be  any  question  but  that  such  assessments  would  b^ 
null  and  void.  But  a  difl^culty  has  arisen  on  the  construc- 
tion of  the  second  clause  of  the  ordinance,  which  ordains 
that  the  city  inquirer  and  assessor  in  making  the  assess- 
ment on  the  real  and  personal  property  described  in  said 
ordinance,  ^excepting  money  at  interest,)  should  estimate 
the  same  at  one  half  the  value  thereof.  Upon  the  con- 
struction of  this  second  clause,  it  has  been  .contended  by 
the  counsel  on  behalf  of  the  motion,  that  the  city  inquirer 
and  assessor  should  not  have  made  any  assessment  on  any 
of  these  salaries,  as  the  one  \iM  of  all  of  them  are  under 
800  dollars  ;  (the  highest  of  them  being  1,300 -dollars,  and 
the  lowest  950  dollars,)  consequently  that  not  one  of  them 
shoiild  have  been  rated  for  taxation,  as  the  nrioiety  of  each 
of  them  was  considerably  under  800  dollars,  the  minimum 
of  taxation  mentioned  in  this  second  clause,  taken  in  coa« 
nection  with  the  proviso  mentioned  in  the  first  clause. 

On  the  other  hand,  it  was  insbted  on  by  the  city  attor- 
ney, that  this  second  clause  did  not  extend  to  incomes  or 
places  of  profit^  but  toother  subjects  of  taxation  mention- 
ed in  the  first  clause,  so  as  to  leave  all  the  salaries  of  the 
'petitioners  open  to  taxation,  at  their  nominal  values,  in  the 
same  manner  as  incomes  and  salaries  above  1600  dollars^ 
and  that  such  was  the  intention  of  the  city  council,  and  such 
ihe  construction  which  should  now  be  given  to  this  2d  clausf, 
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» 

Xn  considering  this  subject,  it  appeared  to  me  to  be  a 
little  extraordinary  if  the  city  council  had  really  meant  and 
intended  to  have  taxed  these  salaries  or  incomes,  at  the 
whole  of  their  nominal  values,  that  they  should  not  have 
explicitly  said  so,  or  made  them  an  exception,  (as  they 
have  done  money  at  interest,)  out  of  this  2d  clause,  which 
ordain^,  ^'  that  real  and  personal  property  shall  be  rated 
at  one  half  the  value  thereof/'     But  they  have  not  done 
30;  which  leaves  this  2d  clause  subject  to  a  construction 
in  law  according  to  the  legal  import  of  the  phrases  made 
use  of.     From  this  view  of  the  subject,  therefore,  I  have 
pp  .doubt,  but  that  incomes  and  profits^  labour^  ivages  or 
hire^  are  included    under   the  nomen  generfdisshnvm  of 
persQDal  property ;  for  the  right  being  attached  to  a  man, 
and  for  which,  if  withheld  froVn  him,  he  has  no  other  re- 
medy, but  by  a  personal  action,  may  very  properly  and 
emphatically  be  denominated  personal  property,  (?r>  laid 
down   in  \st  InsU  118,    also   in   Burns   Lcnv  Diet,  Til, 
Chattels^  also  Comijns  Dig.  same  T2th\)  and  the  more 
especially  as  the   clause  relating  to  ;:)rtjnts  upon  incomes 
and  professions,  mentioned  in  the  ^a-il  first  clause  of  the 
ordinance,  immediately  follows  iLe  tax  upon  lands,  bonds, 
notes,  and  other  choses  in  action,  upon  which  the  tax  is 
imposed,  and  are  all  classed  together,  as  liable  to  taxation  : 
And  the  2d  clause  does  not  distinguish  between  them,  but 
makes  the  whole  property  real  iind  personal  therein  de- 
scribed, rateable  by  the  city  iiiquiitr  and  assessor  at  hidt 
their  value  only,  which  will  include   the  incomes  wiiliii. 
the  2d  clause.     I  am  therefore  of  opinion  that  the  prohi- 
bition should  issue  to  restrain  the  city  council  and  the  city 
sheriff,  William  7'eaJon^  Esquire,  under  them,  from  pro- 
ceeding to  levy  and  collect  the  said    taxes  imposed  upon 
the  incomes  of  the  pct'ilioners  I)y  the   ordinance  in  qnesr 
lion.  .  ^ 

As  to  the  point  stated  in  the  suggestion,  relative  to  th^ 
two  petitioners,  who  are  not  corporators  or  resider.ts 
'iyithinthc  bounds  ofllie  city,  it  is  not  nece^^ary  forme  to 
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give  any  opinion  upon  it  at  present,  as  I  am  deddedly  of 
opinion  their  incomes  are  not  taxable. 

From  this  opinion  Mr..  Toomer^  the  city  attorney,  »p* 
pealed  to  this  court,  where  it  has  again  been  fully  argued 
by  council  on  both  sides,  and  the  majority  of  the  Judges 
present,  after  maturely  considering  the  case,  are  of  opinU 
on,  that  the  foregoing  decision  made  at  chambers  was  a 
legal  and  correct  one,  springing  out  of  the  diffenent  clau- 
ses of  the  city  ordinance  itself,  ivnder  which,  the  relators 
in  this^case  have  been  taxed,  and  that  there  are  no  grounds 
for  setting  aside  the  writ  of  prohibition  directed. 

I  am  therefore  of  opinion  that  the  motion  should  be 
discharged. 

Justices  Huger^  Gantt  and  Richardson^  concurred. 

Mr.  Justice  Colcock  dissented. 

Toomer^  for  the  motion. 
Heath  ^  Elliott^  contra. 

Abraham  Motte  vs.  Robert  Dorrell. 

Wliere  a  person  gave  a  note  of  g  500,  for  valuable  consideratkHi,  pay- 
able sixty  days  after  date,  and  when  it  became  due,  in  order  to  obtjua 
the  fui\her  time  of  sixty  days,  gave  his  due  bill  for  fifty  dollars^  aod 
took  a  renewed  note  for  g  500,  payal)Ie  sixty  days  after  date,  the 
court  //c;/</ the  transaction  usurious,  arid  that  the  note  of2500,u 
v,-eH  as  that  for  g  50,  was  void  under  the  Statute ;  for,  it  seems,  eve- 
ry renewal  of  a  note  is  a  new  contract.^^a.^ 

Charleston  Court  of  Appeals,  May  Term,  1821,     Motion 

for  a  new  trial. 

HIS  was  an  action  of  assumpsit,  brought  by  the  holder 
of  a  note  of  hand  against  tht^indorser,  tried  before  Judge 
jSay,  in  January  Term  last.  The  note  was  drawn  by 
George  K,  Whke^  at  CO  days,  for  500  dollars,  in  favor  of 
Robert  Dorrell^  the  defendant,  and  indorsed  to  the  plain- 
tiff.    The  hand- writings  of  the  parties  were  admitted^  and 
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also  regular  notice  of  non-payment  to  the  indorser;  and 
the  plaintiflf  rested  his  case. 

The  defence  set  up.  was  usury.  That  the  note  in  ques^ 
tion  was  a  renewal  of  a  former  note  for  the  same  sum  of 
500  dollars  ;  and  that  the  plaintiff  who  was  the  holder  of 
this  original  note,  at  the  time  when  he  consented  to  take 
this  second  note,  required  50  dollars  for  his  forbearance 
for  60  days,  which  was  accordingly  consented  and  agreed 
to  by  the  drawer,  Mr.  White;  when  the  latter  note  was 
drawn  for  the  above  sum,  payable  at  CO  days.  A  due  bill 
was  reserved  and  taken  by  the  plaintiff  for  50  dollars  for 
the  forbearance  above  mentioned.  And  to  prove  this  fact, 
tkc  maker  of  the  note,  Mr.  While^  was  offered  as  a  wit- 
ness.    To  his  competency,  the  plaintiff  objected  : 

Ist.  Because  he,  the  plaintiff,  under  the  act  of  assembly, 
offered  to  swear  there  was  no  usury  hi  the  note ;  and, 
Sdly.  Because  he  was  a  party  interested. 
Upon  which  a  release  was  tendered  by  the  defendant  to 
Mr.  JV/iiUy  to  remove  all  doubts  as  to  his  competency. 

As  this  was  an  action  against  the  indorser  only,  and  the 
drawer  was  not  a  party  to  it,  it  appeared  to  the  court  that 
White^  the  drawer^  who  had  in  the  mean  time  become  in- 
solvent, stood  perfectly  indifferent  between  the  two  par- 
ties in  this  suit,  and  on  that  ground  was  competent ;  but  as 
a  release  had  been  given  him  by  the  defendant,  it  re- 
moved every  ground  of  incompetency  out  of  the  way. 

And  as  to  the  offer  of  the  plaintiff  to  swear,  under  the 
act,  that  there  was  no  usury  in  the  transaction,  the  court 
was  of  opinion  he  was  only  permitted  to  be  a  witness  un- 
der the  statute,  in  the  total  absence  of  ail  common  knv  tes^ 
timony  ;  but  where  there  was  legal  evidence  offered  to  be 
given  in  the  case,  his  partial  evidence  of  a  denial  ought 
not,  according  to  the  rules  of  law,  to  be  admitted. 

Mr.  White  was  therefore  sworn  to  give  testimony.  The 
witness  then  proved  that  the  original  note  was  fair  in  its 
origin  between  Dorrell  and  himself.  But  that  to  procure 
the  indulgence  of  60  days  longer,  after  the  note  became 
due,  he  applied  to  the  plaintiff,  to  whom  the  first  note  had 
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been  iadarsed,  before  it  became  due,  and  who  was  tlie  l^Ofia 
fide  holder  of  it,  for  leave  to  renew  it ;  to  which  he  consen- 
led  on  giving  him  50  dollars  for  forl^earance  60  days,  lon- 
ger. That  accordingly  another  note  was  drawn  at  60  days. 
and  indorsed  by  defendant,  which  was  the  one  on  which 
this  action  was  founded  for  the  like  sum  of  500  dollars, 
and  at  the  same  time,  he,  the  witness,  gave  the  plaintiff  a 
due  bill  for  the  50  dollars  for  this  forbearance,  which  pre* 
»ninm  due  bill  was  afterwards  blended,  v/ith  other  transac- 
tions between  tliem,  and  was  now  incorporated  in  a  due 
bill  for  too  dollars  ;  but  neither  of  them  was  the  cause  of 
action  in  the  present  suit,  Mr.  IFhitc  further  proved  that 
the  premium  due  bill  still  remained  unpaid;  and  that  he, 
him  .elf,  was  utterly  insolvent,  and  utterly  unable  to  pay 
the  a?»mc  ;  but  the  plaintilT  had  a  judgment  against  him 
for  Ir.  Mr.  Dorr  ell  was  a  mere  friendly  iudorser  for 
liiiji,  and  knew  nothing  of  these  trans.actions.' 

Christum  3L  Logan ^  a  witness  for  the  plaihtifF,  stated 
ihrit  he  had  been  the  broker  who  negotiated  theliusiness 
belwe?^n  the  plaintiff  and  IVhite^  when  the  original  note  of 
600  dollars  was  passed  away  to  the  plaintiff,  who  paid  him 
dollar  for  dollar  for  the  same  :  but  he  knew  ncTthing  about 
the  renewal  of  the  note  on  which  this  suit  was  brought. — 
That  White  once  oiTe red  to  mortgage  property  for  pay- 
ment of  it,  which  the  plaintiff  refused,  on  the  ground  as  he 
alleged,  that  White  had  no  title  to  the  property  he  offered 
to  mortgage. 

Here  the  testimony  on  both  sides  closed. 

In  charging  the  jur)%  Judge  Bay  told  them  that  our  act 
of  X777^  changed  the  rate  of  interest  from  8  to  T  ptrtcnt. ; 
but  in  every  other  respect  it  was  the  same  as  the  British 
act  against  usury  ;  consequently  all  the  British  authorities 
in  the  books  would  apply  in  this  country.  That  by  our 
act  of  Assembly,  whenever  more  than  7  per  cent^  per  an- 
num was  reserved  on  any  contract  for  forbearance,  or  giv- 
ing day  for  the  payment  of  rao'ney,  it  was  usurious;  and 
would  not  only  render  every  such  contract  null  and  void, 
but  would  also  snbjtict  the  lender  to  treble  tKe  value  cf 
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»he  moifies,   goods,  wurcs  and  n)erchaja4^z6s,  or  other 

things  .of  v^ue  80  lent ;  one  half  to  be  paid  into  the  tre,a- 

dur}'»  and  the  other  to  the  person  .who  should  sue  for  the 
sHme.     That  so  strict  was  the  act  in  this  respect,  that  no 

shifty  device  or  pretext  whatever  could  elu(]e  or  evade  the 

beneficial  effects  of  it.     That  with  reeard  to  the  facts  of 

\hiscase,  they  were  for  the  consideration  of  the  jury  ;  and 

if  they   should  be  of  opinion  that  this  50 .  dollar-due  bill 

was  given  for  forbearance  money  for  60  days^  when  this 

renewed  note  was  given  and  accepted  by  the  plaintiff,  then 

in  his  opinion,  it  would  constitute  usury,  whatever  might 

be  the  form  or  pretext  made  use  of  to  elude  it^  as  they  were 

cotemporaneQUs  debts  f  one  given  for  the  acceptance  o^ 

the  other,  which  might  well  be  considered  as  different 

'.  *  *  * '  • 

narts  of  the  same  transaction.  But  that  if  the  original 
note,  which  was  fair  in  its  creation,  had  remained  in  the 
plaintiff's  hands,  uncancelled  and  not  destroyed,  and  this 
^r^any  other  due  bill  had  been  given  for  forbearance  for 
60  days,  such  due  bill  only  would  have  been  considered  as 
usurious;  but  the  original  fair  transaction  would  have  re- 
mained good  and  valid  in  law  ;  and  this  was  the  true  dis- 
tinction which  would  be  found  to  run  through  all  the  cases 
in  the  books  upon  this  subject :  Whereas,  on  the  contra- 
xy,  it  appeared  in  this  case  that  the  original  fair  note  was 
nriven  up  or  cancelled,  and  a  new  contract  made  by  giving 
and  taking  this  new  note  for  500  dollars,  tinctured  with  the* 
\isurious  transaction  of  this  premium  due  bill,  which,  m 
Ills  opinion,  made  the  whole  usurious. 

The  jury,  without  any  hesitation,  found  fpr  the  de- 
fendant. 

*  A  motion  was  now  made  for  setting  aside  the  verdict, 
and  for  a  new  trial,  on  the  ground  of  misdirection  of  the   / 
Judge  in  the  court  below,  and  that  the  verdict  was  against 
law  and  evidence. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court. 
I  have  again  given  this  case  the  best  consideration  in 
toy  power  since  the  argument;  and  from  a  review  of  the 
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Iftw  authorities  upon  the  subject,  I  am  of  opiaion  th^  there 
^re  no  grounds  for  setting  aside  this  verdict.     One  uni- 
form principle  seems  to  run  through  the  wh<4e  of  thero, 
namely,  that  where  the  original  contract  is  not  usurious, 
it  shall  never  be  made  so  by  matter  expost  facto ^  fBuis, 
p.  17.     7  Bac,  Tit,  Usury ^  SOO,    also,  Ord  On  Usury, 
100  and  101,  1  Wm.  Black.  Sep*  462,  J  as  where  a  man 
tends  money  on  a  legal  interest,   and  after  a  subsequent 
Agreement  is  made  for  more  interest,  which  is  usurj^  that 
%vill  not  avoid  the  first  contract;  per  l^oltj  Chief  Justice. 
("7  Bac.  200.    Ord  On  Usury,  100.    1  Saund.  294.   Crok 
J^liz*  20. J     But  where  there  be  a  corrupt  agreement  at 
the  time  of  making  the  contract,  or  lending  the  money, 
then  the  bonds  and  all  assurances  are  void.     (1  Mod*  69.) 
So,  in  like  manner  in  2  Mod,  307,  it  is  laid  down,  that  to 
avoid  a  security,  by  reason  of  usury,  the  contract  itself 
must  be  usurious  to  make  it  void.     And  in  Haxvk.  P.  C 
chap,  82  and  21,  it  is  laid  down  that  it  is  fiot  material 
whether  the  payment  both  of  principal  and  the  usurious 
interest  be  secured  by  the  same  or  different  conveyances, 
but  alt  writings  whatever  for  strengthening  such  a  contract 
are  void.    (7  Bac.  200.) 

Now  to  apply  the  circumstances  of  this  case  to  their  le- 
^al  principles,  there  can  be  no  doubt,  as  I  mentioned  in  my 
'  charge  to  the  jury,  that  if  the  plaintiffhad  retained  the  firs* 
note  in  his  hands,  which  was  fair  and  good  when  drawn, 
and  at  the  time  it  became  due,  had  taken  this  premium 
due  bill,  or  any  othef  instrument  for  forbearance  for  sixty 
days  longer,  which  was  more  than  7  per  cent,  for  the  use 
of  the  500  dollars  for  that  time,   such  due  bill  or  instru- 
ment only  would  have  been  usurious,  while  the  original 
note  Would  have  remained  unimpeachcd  in  the  hands  of 
the  holder.     But  here  the  original  contract  was  rescinded, 
and  a  new  one  entered  into,  (for  I  take  every  renewal  of  a 
note  to  be  a  new  contract,)  and  at  the  time  when  this  new 
contract  was  made,  this  50  dollar  premium  note  was  given 
for  the  forbearance  of  the  payment  for  60  days ;  and  al- 
though it  is  made  payable  by  a  separate  instrument  matfe 
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eo  inaimnu^  k  must  be  coosidercsd  as  a  <ptrt  of  die  said  new 
contract,  whidi  makes  tlie  whole  usurious. 

I  am  therefore  of  opinion  that  the  rule  for  a  new  trial 
flhould  be  discharged. 

Justices  C^koci,  Nottj  Huger  and  Gantt^  concurred. 

« 

Ca»J  Quere?  If  it  riiould  not  be  ao  cooMdered  in  eaves  of  judg- 
ments confessed,  and  moctga^^eA^eo  to  secure  an  indoner  for  indonir 
uig  notes  to  be  renewed  in  bank  ?  Persons  are  daily  in  the  habit  of 
giying  such  judgpnents  and  nnortgages,  and  we  have  always  thought  thst 
they  would  be  postponed  to  subsequent  judgments  or  mortgages  given 
/9r  a  dtbt  actuali§  ducy  and  more  especially  afier  the  original  note,  fat 
the  indorsing  of  wliich  such  security  had  been  given,  has  been  chanjgf- 
ed,  and,  by  a  renewal*  a  new  one  substituted.  (See  Boberti  onFrftud, 
Conv.  489.)— R. 


The  State  vs.  Mrs.  CoIlins.' 

A  feme  coyert,  living  alone  from  her  husband  and  not  under  bis  power, 
is  liable  to  an  indictment  for  retailing  spirituous  liguors  without  a  11* 
cense. 

Motion  for  a  new  trial. 

X  HIS  case  canjie  up  by  way  of  appeal  from  the  City 
Court,  in  which  an  indictment  was  found  against  the  de- 
fendanty  Mrs.  Collins^  for  selling  spirituous  liquors  in  th^ 
city  of  Charleston  without  a  license.  The  selling  of  the 
liquors  was  very  clearly  proved  against  her ;  and  it.  was 
also  proved  by  Mr.  Roach^  the  city  treasurer,  that  she  had 
no  license  to  retail  liquors ;  and  further,  that  her  landlord, 
Mr.  McGuiere^  in  whose  house  she  hired  a  shop  or  room, 
had  never  taken  out  such  license. 

Ope  of  the  witnesses  proved  that  he  had  heard  she  wa^ 
a  married  woman,  but  where  her  husband  was,  or  whether 
he  was  dead  or  alive,  he  did  not  know. 

The  counsel  for  the  defendant  contended  that  this  india* 
ment  would  not  lie,  because  the  defendant  was  a  married 
woman.  -  That  although  the  mode  of  proceeding  under 
the  statute  was  by  indictment,  yet  in  principle  it  was  to  be 
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regarded  as  analogous  to' a  qui  tarn  acttoii«  vrbich  was  a  c\ 
vil  remedy,  and  that  in  such  an  actioh,  the  husband  mua^ 
be  joined  with  the  wife. 

After  argument  in  the  City  Court  for  and  agaisst  thia 
objection,  the  Recorder  overruled  it,  and  decided  Chat 
a  feme  covert  was  liable  for  any  offence  not  capital  against 
the  common  law  or  statute ;  and  if  the  oience*  be  of  such  n 
nature  that  i%  might  be  committed  by  her  without  the  con- 
sent of  her  husband)  she  might  be  alone  prosecuted  for  it 
by  indictment.  And  in  support  of  this  doctrine,  he  relieU 
upon  1  Hawk.  P*  C.  p.  4,  sec.  13,  and  the  various  autho- 
rities referred  to  by  that  able  writer  on  criminal  law. 

With  respect  to  the  qui  tarn  action,  which  Was  so  much 
relied  upon  by  the  defendant's  counsel  in  the  argument, 
the  Recorder  observed^  that  he  regarded  that  altogether  as 
a  civil  proceeding  to  recover  a  pecuniary  penalt}',  in  which 
the  rule  was  ^i^erent  frpm  that  pp  an  inc)ictment,  which 
w^  founded  on  an  offence  committed  under  such  circum- 
stances  as  precluded  the  supposition  of  the  husband's  co- 
ercion,  as  he  had  never  been  seen  with  his  wife;  or  if  a 
marriage  ever  hac^  existed,  he  had  not  been  seen  for  so 
great  a  length  of  time,  that  he  might  be  considered  as  deail 
6r  out  of  the  country,  when  the  indictment  was  preferred. 

The  jury,  therefore,  upon  this  opinion  and  change  of  the 
Recorder^  found  the  defendant  guilt}'. 

The  present  therefore  was  an  appeal  from  the  charge  of 
the  Recorder,  and  a  motion  for  a  new  trial,  upon  the  fol- 
lowing grounds : 

1st.  That  the  prosecution  being  in  the  nature  oT  a  pe- 
nal" action  for  the  recovery  of  a  pebalty,  the  defendant,  by 
the  form  of  an  indictment,  could  not  be  deprived  of  the 
common  law  right  which  she  possessed  iii  such  action. 

2d.  That  the  husband  of  the  defendant  will  be  subject- 
ed to  the  payment  of  a  penalty  in  an  action  he  was  not 
called  upon  to  defend,  and  be  punished  in  a  prosecution  to 
which  he  was  not  a  party. 

3d.  That  the  state  having  admitted  Mrs.  Collins  to  be  a 
married  Avi6man,  it  was  incumbent  on  it  to  prove  that  sh^ 
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lived  separate  from  her  husband,  if  such  an  allegation  was 
necessary  to  render  her  liable  to  be  sued  alone  in  this  form 
of  indictment ;  as  the  law  presumes  man  and  wife  to  live 
together,  until  the  contrary-  is  made  to  appear. 

Mr.  Justice  Bay  delivered  the  opinion  of  the  court. 

Upon  the  first  ground,  I  perfectly  coincide  with  the  Re- 
corder, that  this  prosecution  is  not  in  the  nature  of  a  penal 
action  for  the  recovery  of  a  penalty,  which  is  a  civil  reme- 
dy o(  a  private  nature,  like  every  other  for  the  recovery  of 
a  debt  or  specific  sum.  But  it  is  a  prosecution  of  a  pub- 
lic nature  for  an  oiTence  against  the  community  ;  and  there 
can- be  no  doubt  but  that  an  indictment  will  lie  for  offences 
of  this  kind  against  the  police  and  good  order  of  the  coun- 
try, both  by  the  common  and  statute  law.  The  authority 
in  Haivk,  64,  referred  to  by  the  Recorder,  is  clear  upon 
that  point ;  and  those  he  refers  to,  f4>  Black.  5^J  lay  it 
down,  that  a  crime  or  misdemeanor  is  an  act  committed  or 
omitted  in  violation  of  a  public  law,  either  forbidding  or 
commanding  it ;  and  this  definition,  he  sa3's,  comprehends 
both  crimes  and  misdemeanors,  though  in  common  usage, 
the  word  crimes  is  made  to  denote  those  of  a  deeper  dye, 
while  the  smaller  or  lesser  faults  are  Comprised  under  the 
gentler  name  of  misdemeanors  only.  And  he  observes 
further,  "  that  one  of  the  objects  of  the  law  is,  to  secure 
the  public  peace  and  benefit  of  society,  by  punishing  every 
l)reach  or  violation  of  those  laws  which  the  sovereign  pow- 
er has  thought  proper  to  establish  for  the  government  and 
tranquillity  of  the  whole."  (^4  Black.  7.  J  And  again,  it 
is  laid  down  by  the  same  author,  (page  302,)  that  an  in- 
dictment will  lay  for  any  crime  or  misdemeanor  preferred 
to  or  presented  upon  oath  by  a  grand  jury. 

.  Whatever  doubt  might  have  been  entertained  upon  the 
subject  matter  of  this  prosecution  under  the  provisions  of 
the  act  against  billiard  tables  and  selling  liquors,  before 
the  case  of  Milfred^  that  .case  has  put  the  qtt'i  tarn  action 
at  rest  in  this  state,  nnd  settled  the  point  that  an  indict- 
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inent  will  lay  for  an  offence  against  any  of  the  paUic  acts 
or  laws  of  the  state* 

The  second  point  or  ground  of  objection  in  tlic  brief  is, 
that  the  husband  of  Mrs*  Collins^  the  defendant,  mig^t  be 
subjected  to  a  penalty  and  prosecution  to  which  he  is  not 
a  part5\     And  here  I  must  observe  that  it  appears  to  me 
that  the  counsel  for  the  defendsint  has  asspmed  a  fact  in 
this  case  which  does  not  appear  to  me  to  have  been  proved 
in  it ;  to  wit,   that  defendant  was  a  married  woman,  and 
was  tinder  coverture  when  this  prosecution  was  commen- 
ced  J     The  only  proof  upon  this  point  is  that  of  Mr.  IVraif^ 
who  says  he  had  heard  that  she  had  been  married ;  but 
where  this  husiiand  was,  or  whether  he  was  living  or  dead, 
he  did  not  know*     Now  he  does  not  mention  from  whom 
he  had  this  report,  or  that  it  was  commonly  reported  and 
believed  that  she  was  a  married  woman  in  the  neighbour- 
hood ;  or  whether,  if  it  was  true,  that  the  husband  had  ever 
been  seen  in  this  country,  or  if  he  had  ever  been  in  it, 
whether  he  had  not  gone  off,  and  left  and  abandoned  her. 
tj^^  For  ^ught  that  appears   to  the  contrary,  it  might  have 
been  from  Mrs.  Collins  herself  he  heard  this  story,  who  it 
appears  had  a  son,  whom  she  might  have  been  desirous  of 
having  it  believed' was  bom  in  lawful  wedlock.     I  think 
the  proof  on  that  head  was  verj'  vague  and  uncertain.  But 
admitting  it  to  be  true  for  argument  sake,  anditdoea  seem 
to  have  been  admitted^  as  the  opinion  of  the  Recorder  and 
the  arguments  of  the  Attorney  General  were  principally 
bottomed  upon  that  presumption,  that  she  had  been  amar-> 
ried  woman,  still  I  am  of  opinion  it  does  not  alter  the  le- 
gality of  the  conviction.     For  it  was  well  laid  down  by 
the  Recorder,  in  his  charge  to  the  jury,  that  a  feme  covert 
was  liable  for  any  offence  not  capital,  or  in  other  words, 
for  any  misdemeanor  which  she  might  commit  without 
the  presence  ol  her  husband  or  his  coercion.     For  Bfr, 
Hawkins  expressly  lays  it  down  in  the  authottty  referred 
to  by  the  Recorder,  "  that  a  feme  co\'crt  shall  answer  as 
much  as  if  she  were  sole,  for  any  offence.not  capital  against 
the  common  law  or  statute  ;  and  if  it  be  of  such  a  nature 
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that  it  may  be  committed  by  her  alone,  without  the  bus- 
faaiMl,  she  may  be  punished  for  it  without  tlie  husband  by 
way  of  Indictment ;  which,  being  a  proceeding  grounded 
on  the  breach  of  the  law,  the  husband  shall  not  be  includ- 
ed in  it  for  an  offf  nee  to  which  he,  was  no  wise  privy* — 
The  same  doctrine  is  laid  down  in  1  Bac»  Tit*  Baron  and 
Feme^page  487,  viz.  That  a  feme  covert  generally  shall  an- 
swer as.  much  as  if  she  were  sole  for  any  offence,  not  capi- 
tal against  the  common  law  or  statute,  and  that  she  may 
be  i^osecuted  for  it  by  way  of  indictment ;  tho  husband 
dial!  not  be  included  in  it  for  any  offence  to  which  be  wias 
no  wise  privy  ;  and  refers  to  Hawk.  p.  64,  96,  7U  Reeves ^ 
72.  And  in  11  Co.  61,  it  is  laid  down  that  the  husband 
ia  oot  liable  to  a  forfeiture  recovered  in  an  indictment 
against  the  wife. 

As  to  the  third  and  last  ground  in  the  report  or  briefs 
That  as  the  state  had  admitted  Mrs.  Collins  to  be  a  mar-^ 
ried'  woman,  it  was  incumbent  on  the  stale  to  prove  that 
they  lived  separate. 

If  this  kind  of  proof  had  really  been  necessary  on  the 
present  occasion,  I  do  not  see  how  that  fact  could  have 
been  better  or  more  satisfactorily  proved,  than  it  was  by 
Mr*  Wray^  the  first  witness,  who  swears,  that  he  had  been 
in  the  habit  of  buying  spirituous  liquors  from  defendant; 
that  she  complained  to  him  that  people  did  not  pay  her  for 
them  punctually,  &c.  and  lurther,  as  to  the  husband,  that 
he  did  not  know  where  he  was,  whether  living  or  dead. 
It  did  not  appear  that  be  ever  saw  him,  or  whether,  if  he 
had  ever  been  ia  this  country,  he  had  not  gone  off  and  left 
it.  If  this  be  not  sufficient  proof  of  his  not  living  with  her, 
it  is  difficult,  if  not  impracticable,  ever  to  prove  such  a  fact. 

Upon  the  whole  of  this  case  therefore,  under  all  the  cir- 
canstanccB  of  it,  I  do  not  see  any  grounds  for  calling  in 
question  or  setting  aside  this  conviction,  or  granting  a 
new  trial. 

I  am  therefore  of  opinion  that  the  motion  should  be  dis^ 

ttissed. 

Justices  Cokocij  Nott^  Huger  and  Gantty  concurred. 
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Cruiksiiasks  V*.  The  City  CoumciL. 

In  llils  case  the  ccurt  decided  the  same  point,  in  relation  to  tiie-«cl; 
»td  ordinance,  as  is  decided  in  the  caae  of  ffrnxaton  ys.  Cit^  Cnmdl, 
cnte  3i5  ;  ako^  that, 

'I  he  power  of  the  Citv  Council  to  lav  tuxes  and  assessments,  for  the 
purposes  of  pavemc!i*s,  drains,  &:c.  i.i  Chaileslon,  withoiltthe  intercen- 
lion  of  a  jur>',  is  as  constitutional  as  ihe  g-CTicntl  po\^er  of  the  Leghib- 
ture  to  by  taxes  upon  the  peop!e  of  tlio  state.  It  is  a  part  of  the  gt 
neral  sovereign  power  conferred  upon  the  corporation. 

Under  a  [general  power  to  tlic  City  Council  to  make  such  assessments 
on  the  inhabitants,  and  to  appoint  all  such  oflicers  as  may  be  neceafairy 
invi  requisite  for  carrj'inp  into  cfTecl  the  power  conferred,  it  is  nut  a 
valid  objection  to  an  assessment  that  it  was  nuiJc  by  the  officers  of  tbc 
corporaTiony  ^nd  not  by  the  corporatiou  itself;  for  the  City  Couoci]^ 
within  the  limits  of  t!ie  city,  is  in  tlie  nature  of  a  legisbtive  body,  for 
the  purpose  of  devising  and  m:tl^':t ;;  u'.l  bj.-laws,  and  tliose  acting^va* 
der  them,  ministerial  officers  or  y^'ents,  for  carrj'ing  them  into  execu- 
tion ;  besides  th«se  asses«ments  arc  submitted,  first,  to  the  approbatioR 
of  the  Council  and  approved,  and  any  one  has  a  rig^ht  to  make  his  ob- 
jections before  the  Council. — R. 


Marsh  aud  Howerik  ads.  Ex'ors.  and  Ex'rxx*  of  Dr. 

Bla'the. 

'Whci'e  two  vessels  were  passing  in  a  narrow  channel  (about  400  yards 
across,)  both  going  the  same  way,  and  it  became  apparent  that  they 
were  about  to  nin  afoul  of  each  other»  it  was  the  duty  of  ilie  vessel  to 
windward  to  keep  away ;  especially  when  she  was  warned  of  the  u^iy 
ger  :  and  the  owners  of  such  vessel  not  giving  the  way,  and  «'ho 
might  have  given  the  way,  itfre  liable  for  the  losses  sustained  by  the 
•vessel  so  nin  afoul  of. 

Where  two  vessels  meet  in  such  a  situation  that  neither  can  avoid  the 
coUiuen^  it  is  a  danger  of  the  sea,  but  ntt  othervUe, 

"Whether  peril  of  the  sea  or  not,  is  a  question  for  the  jury.     f^-J 

A  motion  in  arrest  of  judgment,  because  the  declaration  neither  stated 
the  day  nor  the  year,  when  the  wrong  complained  of  was  oomiAitted, 
and  that  it  did  not  sute  that  any  definite  quantity  of  rice  was  lort,  bat 
merely  stated  that  —  bushels  were  received  on  board  and  left, 
comes  too  late  after  verdict.  The  advantage  should  have  been  taken 
by  pleading.  l*hc  day  of  the  loss  and  the  quantity  lost  were  proved 
on  the  trial. 

Motion  for  a  new  trial  and  in  arrest  of  judgment.  Ver- 
dict for  the  plaintiff.     Tried  before  Mr.  Justice  Colcock, 
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.XHIS  wa%  an  action  of  assumpsit  against  Robert  Marsh 
and  jfames  C.  Hoxverin^  by  the  executors  and  executrix 
of  Joseph  Blythey  to  recover  the  value  of  a  cargo  of  rough 
rice,  shipped  at.  Georg-etown^  by  the  late  Dr.  Bhfthc^  on 
board  of  a  vessel  owned  by  the  defendants,  called  the  Non* 
^ttch^  and  chiefly  lost  on  the  voyage  to  Charleston^  by  the 
sinking  of  the  vessel. 

The  plaintiffs  adduced  thf  bill  of  lading,  or  receipt  for 
.the  rice, signed  by  the  master  of  the  vessel;  by  which  he 
engaged  to  deliver  the  rice  in  Charleston^  '*  the  dang^-rg 
of  the  sea  excepted."  They  adduced,  also,  an  affidavit  (rf 
jfohn  VTaleSyH  mariner  on  board  of  the  Nonsuch^  vho 
swore  that  he  had  been  accustomed  to  the  sea  in  the  rha« 
racter  of  a  sailor  for  twenty-two  years,  and  that  he  was  a 
seaman  on  wages  on  board  the  Nonsuch^  a  coasting  schoon* 
cr,  commanded^by  captain  Patchy  on  the  15th  May,  1815, 
"when  she  was  sunk  at.  Cat  hland  by  the  schooner  Plan- 
ters* Friendy  commanded  by  captain  Hsiverin.  That  the 
said  schooner,  the  Nonsuch^  was  lopidcd  with  rough  rice, 
and  was  bound  to  Charleston  ;  and  the  other  schooner, 
to-Mrit,the  Planters*  Friend^  was  also  loaded  and  bound  to 
Charleston.  That  when  off  Cat  Island^  the  schooner  Non- 
such was  not  able  to  weather  the  point  of  land  ahead,  with* 
put  tacking,  the  wind  being  about  east,  and  was  sailing 
Itrith  her  starboard  tacks  on  board,  and  the  Planter^ 
Friend  with  her  larboard  tacks  on  board ;  and  that  he 
thinks  the  Nonsuch  was  going  at  about  the  rate  of  three 
knotS)  and  the  Planters'*  Friend  full  in  the  wind,  and  with 
the  tide  at  about  seven  knots  ;  and  at  the  time  when  he  iirst 
discovered  danger,  he  informed  captain  Pa^rA  •  of  it,  who 
said  he  believed  he  could  clear  her,  the  Planters^  Friends 
But  it  at  length  became  m.nnifest  that  some  injury  would 
.  accrue  if  both  vessels  kept  their  course,  and  this  deponent 
called  loudly  and  often  to  the  captain  of  the  Planters^ 
Friend  ta  bear  away,  who  returned  no  answer  ;  that  it  was 
then  fully  in  the  power  of  the  captain  of  the  Planters* 
Friend  to  have  avoided  the  accident,  but  it  was  then  too 
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late  for  the  captain  of  the  Nonsuch  to  have  got  out  of  th« 
Way :  that  the  Planters^  Friend  run  her  bow  en  the  iVoft* 
such  amid  ships,  and  in  consequence  of  such  running  upon 
the  Nonsuch^  she  filled  with  water  and  sunk  immediately  $ 
the  crew  not  having  time  to  save  their  clothing.  • 

Mr.  Moses  Myers  proved  that  it  took  from  18  to  37 
busheb  of  rough,  to  make  a  barrel  of  clean,  rice,  according^ 
to  the  quality,  and  that  the  rice  niust  be  very  good  if  twea* 
ty  bushels  of  it  turned  out  a  barrel. 

'  Ml".  John  Mn  Taylor  was  next  sworn,  who  stated  that 
the  plahter*s  usual  cdculation  was  twenty  bushels  to  the 
barreL 

It  was  adpiitted  that  the  defendants  were  owners  of  the 
Tessel  Nonsuch. 

On  the  part  of  the  defendants,  it  was  admitted  that  500 
bushels  of  the  damaged  rice  were  offered  to  Dr.  Blythe^ 
dnd  that  !t  was  afterwards  sold  at  15  cents  per  bushel,  in 
Georgetown^  which  was  all  that  was  saVed. 

Captain  Benjamin  was  sworn,  who  stated  that  he  had 
been  about  nineteen  years  in  the  trade,  and  that  he  com- 
manded a  coaster;  from  his  knowledge  of  the  place,  h^ 
knows  how  they  were  situated^  f.  e.  the  Nonsuch  and  the 
Planters^  Friend*  That  the  vessel  which  was  before  the 
nirind  should  have  given  way ;  that  this  is  the  universal 
practice,  because  the  vessel  so  situated,  is  under  perfect 
conimand.  That  in  his  opinion  the  Planters*  Friend  was 
in  the  wrong ;  that  he  would  not  have  thought  himself  ex- 
empt from  liability,  but  would  have  pursued  the  other  ves- 
sel ;  that  is,  the  usual  course.  That  it  was  not  a  sea  dan» 
ger  ;  **  if  so,  we  had  better  stay  at  the  wharves,  for  we  arc 
constantly  tacking.".  He  further  stated,  that  Patch  and 
the  other  were  young  and  inexperienced.  That  he  thought 
he  would  have  done  as  Patch  did ;  also,  stated  that  about 
6  1-4  or  7  cents  was  the  freight  for  rice  at  that  time  ;  and. 
observed  that  the  two  captains  stood  upon  etiquette; 
meaning  that  he  believed  they  were  rather  punctilious 
about  giving  way.  Captain  Tarbox  was  next  sworn,  and 
deposed  that  ^  he  saw  a  little  o/it.^^    The  vessels  were 
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.between  Cat  Island  and  Musquitoe  CreeL  That  the  Non* 
Mieh  waa  about  four  hundred  yards  ahead,  and  about  fifty 
yttrds  from  rtie  shore ;  that  the  channel  was  very  narrow, 
and  that  the  Nonsuch  hiad  no  head  way,  no  chance  to  dcr 
»ly  thing,  nor  could  she  get  out  of  the  way.  That  the 
Planters^  Friend  waa  full  in  the  wind,  and  went  into'the 
Nonsttch  in  stays*  That  the  Planters*  Friend  could  have 
avoided  the  Nonsuch  easily.  That  he  was  about  300  yards 
off,  a  little  above  major  Brown's  place.  Witness  said  that 
he  was  a  pilot,  and  that  the  channel  was  about  400  yards 
wide  at  that  plkce. 

Captain  Howling'  was  next  brought  forward,  and  swore 
to  the  following  facts  :  That  he  had  been  a  branch  pilot 
about  eight  years.  He  knew  the  place  described  by  the 
affidavit,  and  that  the  channel  was  narrow ;  that  he  thought 
Patch  did  all  he  could,  and  that  the  Nonsuch  was  a  hea\y 
boat,  and  flat  bottomed ;  that  he  thought  it  q,  danger  of  the 
sea^  if  it  could  not  have  keen  gvoided^  (alluded  to  Patchy 
not  to  the  captain  qf  thp  Planters^  Friend^)  and  that  he 
thought  the  owners  of  the  Planters^  Friend  liMcm 

Captain  Lehre^  the  next  witness,  stated  that  he  had  been 
all  his  life  in  this  trade  ;  that  it  was  the  duty  of  the  vesse) 
behind  to  keep  away ;  that  he  would  have  done  as  Patch 
4id ;  that  he  should  think  it  a  danger  of  the  sea  ;  and  thaf 
he  knew  Patchy  and  thought  him  capable  of  this  naviga- 
tion. On  his  cross  examination,  he  said  he  thought  it  a 
danger  of  the  sea,  because  it  was  an  unavoidable  accident; 
that  he  never  knew  a  case  of  this  kind  before,  and  knew  no 
practice  on  the  subject. 

Captain  Wilcox  was  sworn  next,  and  deposed  that  he 
had  been  five  or  six  years  in  the  trade ;  that  the  channel 
was  narrbw,  being  not  more  than  a  half  mile  wide  ;  that  it 
is  impossible,  without  being  present,  to  say  whether  Patch 
could  have  avoided  the  accident ;  he  thought  from  the  re- 
presentations of  the  case  he  would  have  done  what  Patch 
did  ;  and  that  he  should  call  it  a  danger  of  the  sea^  unless 
the  man  ran  wHfiUly  into  him.     Qn  his  cross  examination, 
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he  said  tliat  he  nevtr  knew  of  a  case  exactly  like  thSs. 

The  vei'dict  was  for  the  pla'mtifF, 

The  defendants  now  moved  for  a  Dew  triar,  on  Ae  fol- 
lowing  grounds : 

1st.  That  the  presiding  Judge  misdirectec}  the  jury  itt 
Ltatin^  to  thtin  that  when  two  vessels  meet  iifsuch  a  si- 
tuation that  neither  can  avoid  the  collision,  it  is  a  danger 

of  the  sea,  and  not  otherwise. 

It  ■   •     ■ 

2d.  That  thf  jur}%  in  calculating  their  verdict,  commit- 
ted a  mistake,  inasmuch  as  they  founded  their  calculation 
of  the  value  of  the  rice  lost,  upon  the  presumption  that 
twenty  bushels  in  the  rough  were  equal  to  a  barrel  of  six 
hundred  weight  of  clean  rice,  which  was  unreasonable  as 
a  general  estimate,  and  not  warranted  by  the  evidence  of 
the  case. 

3d.  That  the  jury  have,  by  their  verdict,  determined 
that  the  defendants  shall  pay  for  a  quantity  of  empty  bar-t 
rels,  for  the  carriage  of  which,  no  freight  was  expected. 

4th.  That  the  verdict  was  otherwise  against  the  law,  and 
evidence  of  the  case. 

The  defendants  will  also  move  the  Constitutional  Court 
for  an  arrest  of  judgment  on  these  grounds  : 

Ist.  That  the  declaration  neither  gives  the  day  nor  the 
year  on  which  the  wrong  complained  of  was  committed, 
*  2d.  That  the  declaration  does  not  state  that  any  definite 
quantity  of  rice  was  lost,  but  nierely  states  th;it  —  bush*^ 
els  were  received  on  board,  and  lost. 

Mr.  Justice  Colco'ck  delivered  the  opinion  of  the  court. 

In  this  case,  the  only  question  of  any  importance  is,  whe- 
ther the  defendants  are  exempted  from  their  responsibility 
by  the  peculiar  circumstance  attending  the  case  ?  Whe- 
ther it  was  the  result  of  inevitable  accident,  or  as  the  de- 
fend'ant\s  counsel  put  the  case,-  whether  it  is  "  a^danger  of 
the  sea,"  within  th^  meaning  of  the  exception  contained  in 
their  receipt  ?  I  consider  the  terms  "  inevitable  accident** 
and  **  perils  of  the  sea''  as  convertible  terms,  so  far  as  they 
relate  to  the  responsibility  of  the  carrier  to  the  owner.    In 
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a  large  sense  (says  Marshal^)  all  the  accideuta  or  misfor* 
tunes  to  which  those  eng.grd  in  roaritime  adventures  are 
expoaed,  may  be  said  to  arise  from  the  perils  of  the  sea; 
and  conformably  to  this  idea,  a  loss  by  capture  was  for- 
txu^rly  hulden  in  our  courts  to  be  a  loss  by  the  peril  of  the 
sea;  but  in  more  modern  times,  it  has  been  found  conve- 
nient to  distinguish  the  Iossls  to  which  ships  and  goods  at 
sea  are  liable,  by  the  more  immediate  causes  to  which  they 
may  be  more  particularly  ^criiied.  In  this  view,  losses 
by  the  perils  of  the  sea  are  now  restricted  to  such  acci- 
dents or  misfortunes  only  as  proceed  from  mere  sea-dam- 
age ;  that  isj  such  as  arise  ex  vi  divina^  from  stress  of  wea- 
ther, wim>  and  waves,  from  lightning  and  tetfipest,  rocks 
and  sands,  &c»  A  collision  therefore  which  would  excuse, 
must  be  such  as  could  not  be  avoided  by  human  prudence 
and  skill.  In  other  words,  it  must  be  the  effect  oi  the  vif 
(Rvina-^  the  operation  of  wind  and  waves  coml)ined  to  a 
degree  not  to  be  resisted  by  human  skill  or  forethought ; 
as  if  two  vessels  meet  in  a  htcjrm  at  night,  or  even  in  the 
day,  when  there  is  clearly  no  blame  attributed  to  either 
side*  "  fonnerly,  by  the  maritime  law,  as  stated  by  Valin^ 
Pothier  and  Emerigon^  under  such  circumstances  each 
vessel  bore  apart  of  the  loss.  But  by  the  law  of  En- 
gland, if  it  appear  to  have  been  unavoidable,  without  fault 
in  any  one,  the  owner  <:)f  the  ship  or  cargo  damaged  must 
bear  the  loss.  (2  3Iarsh,  493. J  But  when  resulting 
from  the  want  of  diligence  or  skill  in  either,  it  makes  the 
common  carrier  liable.  If  the  captain  of  the  vessel  which 
causes  the  injury  be  in  fault,  he  is  answerable  to  the  own- 
ers of  the  injured  vessel,  and  they  to  the  person  for  whom 
they  carry.  And  upon  examination,  it  will  be  found  that 
the  cases  so  strongly  relied  en,  on  the  part  of  the  defen- 
dants, support  this  doctrine. 

The  case  of  Pickering  and  Barchuj  did  not  in  fact  turn 
OT  this  point.  It  was  decided  early  in  the  reign  of  Charles 
the  Firsts  when  capture  or  destruction  by  the  king's  ene- 
imes  was  comprehended  in  the  words  "  perils  of  the  sea,**' 
and  it  was  determined  tbtu  the  owners  were  not  answera- 


■ 
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ble,  because  ^  the  taking  by  pirates  vras  a  peril  of  the  sea.'^ 
(Abbott^  267. J  / 

The  case  of  Bever  and  Tomlinson^  was  the  case  of  a 
vessel  designedly  struck  by  the  vessel  of  an  enemy ;  the 
case  never  came  to  judgment,  but  Mr,  Abbott^  in  speaking 
of  it,  says,  the  express  exception  afforded  room -to  contend 
that  the  exception  of  the  king^s  enemies,  which  arises  out 
of  the  general  rule  of  law,  was  meant  to  be  excluded  in  the 
particular  instance ;  so  that  this  was  not  treated  as  a  case 
of  collision. 

The  case  of*  Baker  and  Fisher  was  considered  as  a  case 
of  collision  ;  but  it  is  expressly  said  that  it  was  a  matter  of 
doubt  whether  the  master  of  the  defendant's  ship  ought  to 
have  understood  the  course  which  the  others  would  pur« 
sue  and  borne  to  leeward  to  avoid  them.  That  no  blame 
was  considered  as  imputable  to  him  for  not  having  done 
so ;  nor  was  any  fault  attributable  to  the  persons  who  had 
the  conduct  of  either  of  the  other  ships.  (Abbott^  p^  909^J 

Even  a  loss,  happening  from  a  natural  cause;  will  not 
always  be  considered  as  within  the  exception  ^*  perils  of 
the  seas/'  If  a  vessel  strike  on  a  shallow  or  rock,  the  si- 
tuations of  which  are  generally  known,  it  may  be  a  ques- 
tion whether  it  was  not  the  fault  of  the  master  that  the  ves- 
sel went  on  it.  If  she  be  forced  on  a  rock  by  adverse 
winds,  or  if  a  shallow  be  suddenly  created  by  tempest  or 
other  violent  convulsion  of  the  sea,  the  owners  would  be 
excused.  But  where  it  might  have  been  avoided  by  skiU 
and  prudence,  they  would  be  liable.     (Abbott^  210, J 

But  the  question  was  left  to  the  jury,  according  to  the 
decision  of  the  Constitutional  Court  in  this  very  case, 
(which  is  supported  by  the  doctrine,  as  laid  down  in  Ab^ 
bott^  204,)  with  an  opinion,  that  the  facts  wel)  wairanted 
them  in  finding  a  verdict  for  the  plaiptifTs;  and  I  think  the 
case  can  admit  of  no  doubt.  (\  Nott  &?  McCord^  170.J 
By  a  reference  to  the  testimony,  it  will  b§  sefn  that  every 
witness  who  gave  an  opinion  on  the  point,  %zi^  it  was  the 
dut>'  of  the  captain  of  the  Planters*  Friend  to  have  boflie 
away ;  and  that  he  could  easily  have  done  so,  she  t>eing 
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full  in  the  wind.    Some  of  the  witnesses  thought  it  a  dan- 
ger of  the  sea ;  but  that  opinion  was  not  to  influence  the 

• 

JQry  ;  because  of  the  limitation  which  was  given  to  it  by 
most  of  the  ivitnesses,  ^^  if  it  could  not  have  been  avoid- 
ed,^' which  was  in  fact  the  whole  question*  But  captain 
Benjamin'^  the  oldest  and  most  experienced  seaman,  who 
was  examined,  said  he  could  not  think  it  a  danger  of  the 
sea ;  **  if  so,  they  had  better  lie  at  the  wharves ;  for  in 
that  navigation  they  were  always  tacking/^  Both  captain8> 
were  young  and  inexperienced,  and  tio  doubt  stood  on  eti- 
quette ;  and  it  is  impossible  to  read  the  protest  of  the  sea- 
man jfohn  WaleSy  wht)  was  on  board  the  Nonsuch^  without 
coming  to  that  conclusion,  and  that  in  truth  captain  Patch 
himself  was  guilty  of  great  negligence;  for  he,  the  wit-r 
ness,  repeatedly  warned  him  of  his  danger,  and  his  an* 
•swer  was,  he  thought  he  could  clear  her*  He  was  bound 
to  be  isure  of  it*  It  was  better  to  lose  a  little  way  than 
run  the  risk ;  and  in  passing  the  other  vessel,  he  might 
then  have  conversed  with  the  captain.  It  is  true,  that  at 
the  last  moment,  he  could  not  have  avoided  the  other  ves-  • 
sel,  though  he  could  have  come  to,  even  the  moment  be- 
fore they  struck ;  but  he  was  blameable  for  not  using 
more  caution  at  an  earlier  period* 

As  to  the  other  two  grounds,  the  court  cannot  ascertain 
by  what  data  the  verdict  was  found,  and  therefore  they 
cannot  perceive  that  the  jury  have  allowed  freight  for  emp- 
ty barreb,  (if  indeed  they  were  empty,)  or  allowed  too 
few  bufthels  of  rough  rice  to  the  barrel. 

The  motion  in  arrest  cannot  prevail,  because  it  is  too 
late  after  verdict  to  complain  of  a  blank  in  the  declaration 
as  to  the  date  or  the  number  of  bushels ;  for  that  is  cured 
by  the  verdict.  If  the  defendant  wished  to  take  advan- 
tage of  it,  he  should  have  done  so  by  his  pleadings*  It 
was  proved  on  the  trial  on  what  day  the  loss  occurred,  and 
what  were  the  number  of  bushels  lost* 

The  motion  isrefused* 

Justices  Bay^  Nbtt^  Huger  and  Gantt^  concurred. 

fa. J    Mdr9h  and  ffavetin  ads.  JUytke,    f X  JVoif  Cf  Mc  Cwd^  170. J 
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John  J.  Smith  ads,  Richard  B.  ScRRvfeK. 

Where  money  is  paid  by  a  debtor  to  a  c^rcditor  who  has  »elre«I  de- 
mands ap^ainst  him,  and  no  directions  ^vcn  how  it  shall  be  applied, 
the  creditor  may  apply  it  as  he  pleases;  therefore,  where  tlie  credi- 
tor holds  two  bonds  of  his  debtor,  both  due,  and  pa\able  with  interest, 
and  money  be  paid  him  without  directions  as  to  its  application,  lie" 
may  apply  it  to  th€  part  exiinguislimcnt  of  the  principal  and  interest 
due'  at  the  time  on  both  bonds  ;  and  he  is  not  bound  to  apply  it  to 
one  bond  until  it  be  aatisbcd,  and  then  to  the  otlier. 

Assumpsit  for  money  said  to  be  overpaid  by  the  plaintiff. 
Plea  Jion  assumpsit^  and  a  hilance  still  due  the  dcfen* 
dant.   '  Tried  before  Mr.  Justice  Gantt. 

mSS  this  case,  it  appeared  that  the  plaintiff  had,  at  two  dif- 
ferent times,  borrowed  money  from  Mrs.  Ann  yoyner^  and 
hnd,  at  each  time,  given  liis  bond  for  the  payment  of  the 
Ramr,  with  interest  gt  a  future  period.  During  the  life- 
Jimf  of  Mrs.  Ann  Joiiner^  a  separate  suit  was  brought  on 
f^ach  bond,  and  verdicts,  &c.  obtained.  In  181-,  a  pay- 
jnent  of  S  707,  was  made  by  /?•  Lubbock  to  Mr.  Portfous^ 
thp  plaintiff's  attorney,  on  account  of  these  executions, 
without  anv  directions  from  the  defendant  or  the  said  /?. 
Lubbocky'3&  to  Its  application.  It  was  therefore  applied  to 
the  principal  and  interest  due  at  that  time  on  both  bonds, 
1(as  per  statement  sent.)  The  subsequent  payments  were 
applied  in  the  same  manner,  until  one  bond  was  paid  off. 
From  the  indulgence  which  was  given  by  the  plaintiff,  it 
became  necessary  to  revive  the  judgment  by  scire  facias^ 
after  the  present  defendant,  and  who  was  one  of  the  execu- 
tors of  Mrs.  yoyner^  had  qualified  on  the  will.  The  action 
I  was  brought  on  one  judgment  only,  as  the  other  was  consi- 

dered  paid.  No  objection  was  made  at  the  time  to  the 
application  of  the  different  payments  to  the  interest  due  on 
both  bonds,  nor  for  a  long  time  afterwards.  There  was 
still  a  balance  due  of  S  300  4  on  the  last  judgment. 

In  1 819,  this  suit  was  brought  to  recover  a  sum  of  money 
overpaid,  as  it  was  said,  by  the  defendant. 

Th<!  ground  on  which  it  was  urged  he  was  entitled  to  a 
recovery  was,  that  the  payments  should  have  been  applied 
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i6  one  of  the  bonds  until  that  was  extinguished,  and  Dot 
to  the  interest  due  on  both. 

Verdict  for  the' plaintiflp. 
,    The  present  motion  for  a  new  trial  waft  made  on  tlie 
ibllowing  giounds :  ^ 

1st.  Because  the  charge  of  his  honor  the  Judge  was 
eontrary  to  la\V,  initsmuch  as  the  creditor  had  a  right  so  to 
apply  (he  payment,  as  to  extinguish  the  interest  due  om 
both  bonds  ;  particularly  so,  when  he  is  not  specially  di- 
rected in  what  manner  the  payments  should  have  been  ap- 
plied :  and  his  Itonor  decided  that  the  payments  should 
have  been  applied  to  the  satisfaction  of  one  bond  before 
any  part  of  the  payment  should  be  appropriated  to  the 
other  ;  thereby  leaving  the  interest  unsatisfied. 

2d.  Because  the  jury,  if  the  principle  on  which  the 
court  decided  be  correct^  did  not  allow  the  balance  due  on 
llie  bond  on  which  but  few  of  the  payments  had  been 
made ;  which,  if  they  had  so  done  would  have  reduced 
the  verdict  to  a  sum  less  than  S  85  71  cents,  and  conse* 

« 

quently  summary  process  costs  only  would  be  allowed. 
•   3d.  Because,  by  the  verdict  of  the  jury,  the  plaintiflfin 
tlie  present  action  has  been  permitted  to  appropriate  the 
payments  on  the  two  bonds  to  promote  his  own  interest, 
and  not  to  answer  the  ends  of  law  and  justice. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  courtt 
Where  money  is  paid  by  a  debtor  to  a  creditor  who  has 
r«everal  demands  against  him,  and  no  directions  are  given 
how  it  shall  be  applied,  as  a  general  rule,  the  creditor  may 
dpply  it  as  he  pleases.  (2  Strange^  1194.  Godard  vs. 
Cox^  14  East^  242,  J  Both  the  bonds  bore  interest.  Both 
were'due.  I  therefore  think  the  defendant  made  a  just  as 
well  a«  legal  application  of  the  money. 

But  it  cannot  be  contended  with  any  hope  of  success, 
that  the  plaintiff  should  recover  in  the  case ;  for  on  the  re- 
vival of  the  second  judgment,  a  statennent  was  given  to 
him,  by  which  he  must  have  known  and  seen  how  the  mo- 
ney had  been  applied.    He  is  then  considered  as  having 

47 


I 


87d  Charleston,  1881, 

acquiesced  ih  the  application  of  the  money ;  for  if  he  did 
not,  why  not  then  object  ?  The  court  had  the  power  to 
have  relieved  him,  and  if  he  had  been  entitled  to  any  re- 
liefy  would,  no  doubt,  have  granted  it.  Even  in  cases 
where  one  has  a  receipt,  which  he  fails  to  produce  on 
the  trial,  he  is  not  permitted  to  recover  the  amount  by  ac- 
tion after  a  verdict  has  passed  againsf:  him  ;  C Hampton 
smd  Marriott^  Grimke^  i^c^J  because  this  would  tend  to 
endless  litigation. 

The  motion  is  granted. 
'  Justices  Richardson^  Huger  and  Bmj^  concurred. 


S.  R.  Cannon,  indorsee,  vs.  James  Beggs. 

A  note  in  these  words,  **  due  T.  N.  on  demand,  three  hundred  dollar^ 
&c.**  ffeldiiaX  interest  would  onl^  commence  from  the  time  of  a  de- 
mand.   C^O 

Tried  before  Mr.  Justice  Co/coc>f,  at  Barnwell,  April,  1821. 

rp 

X  HIS  was  an  action  of  assumpsit  on  a  note,  in  the  fol- 
lowing words,  viz.  "  Due  Thomas  Newman^  Esq.  on 
demand,  three  hundred  and  ten  dollars,  1st  November, 
1810,"  signed  by  t}ie  defendant,  and  indorsed  to  the  plain- 
tiff* On  this  note  there  was  a  credit  for  2 109  50-100, 
paid  5di  December,  1815. 

The  only  question  in  this  case  was,  when  interest  should 
commence  i 

His  honor,  the  presiding  Judge,  charged  the  jury,  that 
interest  would  only  commence  from  the  time  of  a  demand 
made ;  of  which  the  only  evidence  was^  the  payment  on 
the  note,  from  which  it  may  be  inferred  or  presumed  a 
demand  was  made,  and  the  jury  found  interest  from  that 
tim6  only. 

The  plaintiff  appealed^  and  moved  for  a  new  trial  : 
Ifit.  Because  his  honor  erred  in  charging  the  jury,  that 
a  demand  was  necessary  to  entitle  the  plaintiff  to  interest. 
2d.  Because  this  note  or  due  bill,  (differing  from  com- 
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men  notes,  payaUe  on  demand,)  acknowledged  a  debt  due 
ac  the  time,  and  therefore  ought  to  have  carried  interest ; 
since,  (as  it  is  submitted)  the  demand  had  relation  to  the 
payment  of  the  principal,  and  not  to  the  accruing  of  iuf 
terest* 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court* 
There  being  a  difference  of  opinion  on  this  subject,  I 
have  been  led  to  investigate  it  with  some  diligence,  and 
the  result  is,  that  I  am  confirmed  in  the  opinion  given  bet 
low,  that  the  plaintiff  is  entitled  to  interest  only  from  the 
time  of  the  demand.  Mr.  Chitty^  in  his  Treatise  on  Bills^ 
speaking  of  interest,  says,  ^^  when  interest  is  made  paya^ 
ble  by  the  bill,  &c.  itself,  there  is  po  doubt  of  its  being  re- 
coverable ;  and  as,  according  to  several  cases,  is,  in  gene- 
ral, payable  on  all  liquidated  sums,  from  the  instant  the 
principal  is  due,  it  is  recoverable  on  all' bills  of  exchange 
and  notes  of  hand,  payable  at  a  day  certain  or  after  dt" 
mand.^^  If  payable  on  demand^  (6  Modern^  138.  5  Ve^ey^ ' 
Jun.  803,^  in  some  cases,  it  is  said  that  interest  is  pay« 
able  from  the  date  of  the  note,  &c."  He  then  observes, 
^  and  it  is  generally  understood  that  a  bill  or  note  carries 
interest  only  from  the  time  of  the  demand  of  payment,  un* 
less  the  delay  were  occasioned  by  the  defendant ;  a^  his 
being  out  of  the  kingdom  at  the  time  it  was  due  ;"  and 
then  follows  the  reason  on  which  the  doctrine  is  founded  ; 
^  for  interest  being  in  the  nature  of  damages  for  non-pay- 
ment, it  would  be  unreasonable  to  suffer  the  holder,  by 
his  own  laches  to  acquire  a  benefit,  and  to  subject  the 
drawjBr,  acceptor  or  indorser  to  damages,  when  he  was 
guilty  of  no  default,"  CChitty,  318,  295 ;  J  and  for 
these  positions,  refers  to  high  authority,  which  upion  ex- 
amination, will  be  found  to  support  jthem.  In  7  Term. 
Rep.  124,  (Farquar  vs.  Morris^)  in  a  ca^  on  a  bond  • 
in  which  no  time  of  payment  was  mentioned,  and  no  in- 
terest required,  the  court  said  the  debt  is  due  at  the  date, 
and  interest  must  he  calculated  from  that  time.  The  first 
position  is  also  to  be  found  in  the  case  of  Thompson  vs. 
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Ketcham^  f8  Johns.  Rep.  189",  192; J  but  these  were 
not  cases  payable  on  demand*  Nothing  was  said  as  to 
any  time  or  place  of  payment,  and  in  speaking  of  liquida* 
ted  demands  drawing  interest,  the  same  thing  is  meant. 

Where  two  sit  down  to  adjust  an  account,  and  strike  a 
balance,  and  it  is  done,  and  the  balance  acknowledged 
'Without  saying  any  thing  about  payment,  the  debt  is  due 
immediately,  and  interest  allowed  from  the  time.  In  2 
Black.  Rep.  761,  Blaus^  assignee  of  Bradley^  vs.  Htn- 
kricks^et.al.  which  was  a  case  on  an  account  stated,  il 
was  decided,  that  interest  from  the  date  be  allowed ;  and 
in  diat  case,  Phwderiy  Biackstone  and  Nares^  say  interest 
IS  due  on  all  liquidated  sums  from  the  instant  the  princi- 
pal becomes  due  and  payable ;  therefore,  on  all  bills  of 
exchange,  notes  of  hand  payable  at  a  certain  day,  or  i\fter 
demand,  if  payable  on  demand,  interest  is  due  :  So  also,  in 
the  case  of  BrafiS  Crosley  vs.  Lord  Mayor  of  London^  (Z 
Wilson^  Si06^J  it  is  there  apparent  that  a  note  payable  on 
demand  is  not  considered  as  carrying  interest  from  the 
date^  and  is  distinguished  from  cases  where  no  time  U 
inentioned. 

But  it  is  contended  that  it  should  carry  interest  from 
the  date,  because  it  is  a  debt  due  i.-i  presently  the  'solven- 
dum  infuturo. 

I  ask  if  this  is  not  equally  the  case  with  every  note  of 
hand  in  which  the  maker  snys,  I  promise  to  pay,  one  year 
after  date,  for  value  received  \  Is  not  this  as  much  an 
acknowledgment  of  a  debt  immediately  due  ?  There  is  a 
promise  to  pay,  and  an  acknowledgment  of  value  receiv-* 
ed.  The  debt  then  exists  at  the  date  of  the  note.  But  in 
.  such  case  interest  is  allowed  only  from  the  time  the  note  is 

* 

payable*  Why  not  apply  the  same  principle  to  the  due 
bill,  which  is  also  payable  at  a  future  time,  viz:  on  de- 
mand I  Is  it  now  a  bill  of  exchange  ?  Here  the  note  was 
immediately  transfcrrtd  by  Neivman  to  Cannon;  it  was  a 
draft* on  himself,  payable  on  demand.  Had  it  been  on 
his  hanker,  there  could  have  been  a  doubt  that  interest 
would  not  be  allowed  until  the  demand.     Why  ?  Because 
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it  is  sakl  the  dra^vtc  und«rrtake8  to  demand  :  So  in  tim 
cas<;,  I  say  the  payce^  by  the  terms  of  the  contract  on  thtf 
due  btil^  undertakes  to  make  the  demand. 

Justices  Richardson^  Gantt  and  Bay^  concurred. 

('o. J    It  fias  usually  been  held  on  the  circuilSj  to  comincnco  from 


JoiLN  Dixon  &  Co.  Assignees  of  the  City  SherifT,  vs.  M, 

*    E.  Vanezara. 

Where  a  debtor,  in  the  prison  bounds^  petitions  for  the  benefit  oi'  the 
inaohvent  ihbiov^G  act,  and  submits  his  schedule,  imuI  a  suggestion  of 
fraud  isfiltd  a;-'ainst  him,  under  which  he  is  found  grviilty'by  the  jury 
and  remanded  to  gaol,  the  buil  is  thereby  discliurj^ed ;  for  by  such 
false  sched\;Ic  he  is  disabled  from  taking*  the  benefit  of  either  tlie 
prison  bouniht  act  or  the  inwlvent  d^'htar^i  mi. 

It  seems  iii;kt  wliircver  the  law  int.. .feres,  and  in  any  manner  txikes  the 
principal  from  the  custody  of  th'„  bail,  it  ib  coiihldjredas  a  surrender. 

XHIS  was  an  action  of  rl' ht  hrounjht  by  the  plaintiffs; 
the  assignees  of  the  sheriif,  aj'^a-n.^t  the  <K*  fondant,  as  securi- 
ty of  John  Htlfndy  w.\  u  l,ond  taken  by  the  city  sheriflF, 
pursuant  to  the  dire.' lions  of  the  imrj^jcnt  dcbtor\s  act ; 
the  condition  of  whiJi  was  th:\t  yohn  Hcl/nd  should  re- 
main within  the  i ul'S,  limits,  or  bounds  of  the  gaol,  and 
should  within  fortv  clav3  from  its  diUe,  render  to  the  clerk 
of  the  City  Court  a  sclicdulc  ka\  oath  of  the  whole  of  his  es- 
tate, both  real  and  personal,  or  so  much  tlitrcrof  as  tvou!(< 
satisiy  the  debt  for  which  he  wiis  arrested. 

The  plaiiuiiVs  \\\  tlieir  declaration  set  forth,  that  John 
//e//Wr/ applied  in  the  usual  manner  for  the  benefit  of  the 
insolvent  debt:r'*s  act  ;  thiit  the  pl.rr/^iiffs  fiUd  a  suggestion 
of  fraud  agniiist  liim,  under  which  he  was,  by  the  jury, 
found  guihy  ;  that  hti  v/ar.  conr.equenily  remanded  to  gaol, 
that  being  '"  r  rommiiud  to  tlu-  boiindo,  linrits  and  rulc« 
of  the  gaol  of  Charki-ton  di^tviit,  there  to  be  held  in  the 
custody  of  the  said  lU.  Ft  Va::  zara^  his  ba:l,  for  the  said 
limits  and  bounds,  the  haid  Jj\  L.  ]\itu:za>'(i  not  regarding 
iicr  dutv  ;\s  1:  ''!  i.iV  \\w  i.i;;l  vuIl-.^  limits  and  bounds  of 
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the  said  gaol  for  the  said  John  Helfr'id^  on  the  ^— —  day 

of y  \\\  the  year ,  Irrely  and  voluntarily  suffered 

and  permitted,  without  the  leave  or  licence,  and  against 
the  will  of  the  said  John  DiXon  £sP  Co.  the  said  John  HeU 
frid  to  escape  and  go  at  large  out  of  the  said  rules,  lioiits 
ancf  bounds,  and  out  of  the  custody  ol  her,  the  said  M^  E* 
VanezarUj  wheresoever  the  said  Jolm  Helfrid  would, 
without  restraint,  and  whereby  the  said  writing  obligatory 
became  forfeited." 

The  defendant  pleaded  a  general  demurrer  to  the  de- 
•  daration,  and  contended,  that  she  was  not  liable, 

Ist.  Because  the  bond  taken  by  the  city  sheriff  was  void, 
as  he  had  no  authority  by  law  for  taking  such  a  bond. 

2d.  Because  by  the  order  of  the  court,  John  Helfrid 
was  remanded  to  gaol,  by  which  the  security  was  releasi 
ed  from  all  further  responsibility. 

Sd.  Because  if  the  suit  could  be  sustained,  a  scire  faci^ 
as  ought  to  have  been  brought,  and  not  an  action  of  debt, 
upon  the  bond. 

.  As  the  council  on  both  sides  declared  their  intention  to 
appeal,  his  honor  Judge  Drayton^  the  Recorder,  decided, 
the  case  instant cr^  and  sustained  the  demurrer  upon  the 
first  and  second  grounds  taken  in  the  argument. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court. 
In  this  case  tl)e  court  concur  with  the  Recorder  on  lh« 
second  ground,  that  the  bail  was  released  from  all  further 
responsibility  by  the  recommitment  of  the  principal  to 
gaol.  The  acts  of  1759  and  1788,  were  intended  for  the 
relief  of  the  poor  and  unfortunate  debtors  who  might  be 
disposed  to  make  a  fair  and  just  surrender  of  all  their 
property,  or  so  much  as  might  be  necessary  to  pay 
the  debt  on  which  they  should  be  confined.  But  while  it 
provides  for  the  relief  of  such  as  are  honest,  it  protects  the 
creditor  ajrainst  the  machinations  of  the  dishonest.  By 
the  third  section  of  x!nt  prison  bounds  act^  all  prisoners  ta- 
ken in  exmuion^  shall  be  entitled  to  the  bounds,  on  gi%ang 
bond  to  remain  within  them,  and  also  wiihin/orf//  days  to 
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iBalce  a  schedule  on  oath  or  affirmation  of  his  or  her  whole 
estate,  or  so  much  thereof  as  will  pay  and  satisfy  the  sum 
due  on  the  execution  on  which  he  or  she  shall  be  con&ned, 
fGrimic^  P.  Z.  456  ;J  and  the  7th  section  declares,  that  if 
the  schedule  be  not  made,  the  party  shall  no  longer  be  en-, 
titled  to  the  bounds  ;  and  then  it  proceeds  to  sav,  if  it  be 
suspected  that  the  return  is  false,  the  Judge  shall  impan*> 
Del  a  jury  to  try  the  fact.  The  tenth  section  then  declares, 
that  whoever  shall  make  a  false  schedule  shall  be  deemed 
guilt}^  of  perjury  ;  shall  be  liable  to  be  again  arrested  and 
disabled  from  taking  the  benefit  of  that  act^  or  the  insohent 
debtor^s  act.  From  which  it  is  clear  that  the  principal  was 
properly  remanded  to  gaol,  and  being  so  legally  taken  from 
the  custody  of  his  bail  by  the  authority  of  law,  she  was 
thereby  released  from  further  responsibility.  Wherever 
the  law  interferes,  and  in  any  manner  takes  the  principal 
from  the  custody  of  the  bail,  it  is  considered  as  a  surren- 
der. .  f  4  Johns.  Rep.  407.  6  Term.  Rep.  247.  1  Mass. 
Rep.  283.     2  Johns.  Cases^  283,  482.) 

Tlic  motion  is  therefore  dismissed,  and  the  judgment 
below  affirmed. 

Justices  Nott^  Gantty  Richardson  and  Httgery  concurred. 


John  Duncan  vs.  John  Brown. 

Where  the  defendant  had  been  discharged  under  the  insolvent  debtor's 
act,  from  confinement,  at  the  suit  of  the  plaintiff,  tl>e  court  Held,  that 
that  act  did  iiot  prohibit  the  plaintiff  *s  suing^  the  defendant,  (1)  for 
d^ts  which  had  been  paid  by  the  plaintiff  as  the  defendant's  indor- 
8er  rince  his  diacharge^  but  whi^h  notes  were  in  existence  at  th« 
time  of  such  discharge  ;  and  (2dly)  ft)r  debts  due  by  the  defendant  to 
the  plaintiff  before  the  aiTest  and  discbarge,  but  which  had  not  been 

.  sued  on;  nor  on  which  any  dividend  had  been  received;  that  the 
kw  operates  a  discharge  only  as  to  such  suits  that  are  pending^  or  on 
the  debts  of  those  creditors,  (whether  suing  or  not)  who  may  think 
proper  to  receive  a  dividend. 

Motion  to  discharge  the  defendant  from  Bail. 

J.  HIS  was  demotion  to   discharge  the   defendant  from 
bail  on  the  ground  that  he  bad  been  discharged  under  the 
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iosolvent  debtovs  act  in  1819,  from  confinenitiit,  at  tlis 
suit  of  the  present  plaintiff,  und  therefore  was  not  again 
liable  to  be  sued  by  the  same  plaintiff. 

There  were  two  descripiions  of  debts  foi*  which  the 
plaintiff  was  now  suing  the  defendant, 

Ibt,  Debts  which  had  lieen  paid  by  the  phdntiffas  ihc 
defendant's  indorser  shice  his  discharq-e^  but  which  notes 
were  in  existence  at  tht-  time  of  his  discharge. 

2d.  Debts  due  by  the  defendant  directly  to  the  plaiiKifF, 
but  not  sued  for. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  cour'. 

As  to  ti)e  first  description  of  debts,  I  entertain  no  doubt. 
The  defiiiidant  is  not  disc;jar£;ed  from  su^li  by  having  tal:- 
en  the  benefit  of  the  act;  for  as  to  them  the  plaitiiiffcanr.at 

be  said  to  have  been  a  creditor  at  xhr  lime  of  the  arrest  or 
discharge,  and  he  is  not  therefore  ei.w braced  or  even  con- 
templated in  any  ]>art  of  the  act.  The  case  of  Wallvs, 
The  Court  of  ]Vari!i'::s^  (1  Day  434.)  at  first  created  some 
doubt  in  my  mind,  but  a  more  attentive  reading  satisfied 
me  that  the  case  could  not  be  considered  as  embracing  the 
question  now  before  nn-  ;  and  I  am  of  opinion  that  the 
plaintiff  is  not  ])revented  from  suing  on  a  note,  due  before 
the  arrest  and  discharge,  whicli  h.Lid  not  been  sued  oa, 
or  on  which  no  dividend  has  been  received.  That  the 
law  operates  a  discharge  only  as  to  such  suits  as  are  pend- 
ing, or  on  the  debts  of  those  creditors,  (whether  suing  or 
not,)  who  may  think  proper  to  receive  a  dividend. 

The  act,  it  is  true,  as  said  in  the  case  above  referred  to, 
docs  contemplate  three  descriptions  of  persons  ; 

list.  Suitors  or  suing  creditors. 

2d.  Those  coming  in  and  accepting  of  a  dividend  of 
the  insolvent  debtor's  estate  and  eflccts ;  and 

3d.  Those  who  had  neither  chosen  to  have  or  accepts 
dividend. 

But  the  first  description  of  persons  may  be  comprehen- 
ded in  the  second  and  third.  Thus  a  suitor  may  or  may 
r»otacccpt  a  dividend,  and  there  i&  nothing  in  the  act  tc 
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compel  him  to  do  90,  eveq  on  the  demand  for  which  he 
sues ;  or  a  suitor  may  not  be  a  suitor  as  to  some  demands* 
What  is  the  object  of  the  act  ?  The  title  shews  it  to  be, 
to  relieve  unfortunate  debtors  from  imprisonment.  It  is 
not  a  bankrupt  act,  except  so  far  as  the  creditors  may 
choose  to  make  it  one.  It  declares  that  one  imprisoned, 
may  be  discharged  on  certain  terms,  by  giving  in  a  juit 
schedule  of  all  his  property,  and  taking  the  oath  prescrib- 
ed. It  then  proceeds  to  the  matint^r  in  which  the  property 
is  to  be  disposed  of,  and  the  manner  and  extent  of  the  dis'-* 
charge  of  the  insolvent : 

1st.  It  directs  that  the  property  shall  be  assigned  by  a 
short  endorsement  on  the  petition  to  the  *•  creditor  or  cre- 
ditors, at  whose  suit  he  is  charged,  or  to  such  person  as  the 
court  shall  direct,  and  that  the  assignment,  to  be  made  as 
aforesaid,  shall  be  in  trust  for  such  suitor  or  suitors,  and 
such  other  the  creditors  of  the  said  petitioner  as  shall  be 
willing  to  receive  a  dividend  of  his  real  estate,  goods  and 
effects,  and  shall,  within  twelve  months  after  the  time  of 
exhibiting  the  petition,  make  their  demand." 

Thrs  being  done,  and  the  petitioner  delivering  up  all  his 
vouchers  and  title  deeds  to  the  assignees,  he  **  shall  be 
forthwith  discharged  by  order  of  the  court  aforesaid  from 
such  suit  or  suits,  and  also,  thenceforth,  be  acquitted  and 
discharged  of  and  from,  and  against  all  such  other  of  hia 
or  her  creditors  as  shall  have  received  their  dividend 
aforesaid,  from  all  debts,  contracts  and  detnands  whatsoe- 
ver.'' 

The  first  inquiry  (in  giving  construction  to  this  clause) 
is,  to  whom  is  the  assignment  to  be  made  ;  to  the  credi- 
tor or  creditors  i  But  there  is  no  obligation  qn  them  to 
accept,  or  on  the  court  to  appoint  them ;  for  the  act  says, 
to  them  **  or  such  other  person.*'  Nothing  is  to  h€  collect- 
ed then,  from  the  fact  that  they  may  be  assignees.  Next,' 
for  whose  bieneflt  is  the  assignment  to  be  made  ?  For  the 
benefitofthose  who  shall  be  willing  to  receive  a  dividend 
of  !iis  estate,  whether  suing  creditors  or  not  suing  credi- 
tors ;  for,  according  to  all  the  rules  of  construction,  the 
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words  "  willing  to  receive,"  refer  as  well  to  suitor  or  sui- 
tors as  to  other  creditors  who  may  take  a  dividend.  When 
the  act  speaks  of  his  discharge,  it  first  simply  discharges 
him  from  the  suit  or  suits  which  may  be  pending.  'I'hese 
%vords  are  certainly  not  suflicient  to  comprehend  all  the  de- 
mands which  a  suing'  creditor  ma^have.  Can  it  be  said 
that  a  specification  of  particular  debts  means  all  debts  l — 
When  the  legislature  intend  to  discharge  the  insolvent 
from  all  debts  which  he  owes  to  any  particular  dtrscription 
of  creditors,  it  says  so  in  express  terms  ;  as  in  tfie  latter 
part  of  this  clause,  in  which  he  is  discharged  from  the 
debts  of  those  who  take  dividends,  the  words  are,  '*■  he  is 
acquitted  and  discharged  from  all  creditors  who  take  a  di- 
vidend." Of  what?  Of  all  debts,  contracts,  and  demands 
whatsoever.  It  is  then  manifest  that  he  is  not  discharged 
from  any  debts  not  sued  for,  and  the  11th  clause  of  the 
act  confirms  this  construction ;  for  there,  all  creditors  who 
do  not  receive  a  dividend  are  allowed  to  perpetuate  their  ' 
demands  in  a  particular  manner.  And  I  would  ask,  what 
reason  can  be  given  why  a  person  wno  has  sued  on  one 
oat  of  twenty  debts,  should  be  compelled  to  take  a  divi- 
dend for  the  nineteen  debts  not  sued  for,  any  more  than 
one  who  has  a  single  debt  against  the  insolvent,  for  which 
he  has  not  sued.  Surely  the  act  did  not  mean  to  impose  a 
penalty  on  one  who  should  sue  an  insolvent  debtor. 

The  arguments  which  go  to  show  that  the  relief  afford- 
ed by  this  act  is  only  partial,  would  be  well  addressed  to 
the  legislature,  but  can  have  no  effect  on  the  court. 

Our  duty  is  to  say  what  they  have  done,  and  not  what 
they  ought  to  do ;  and  I  am  happy  to  be  relieved  from 
that  which  has  been  found  by  all  who  ever  engaged  in  it, 
the  most  difficult  subject  of  legislation. 

The  majority  of  the  court  concur  in  thiB  opinion.     The 
unotion  is  therefore  dismissed. 

Justiccs'iVb^r,  Huger  and  Richardsgn^  concurred. 

Mr.  Justice  Gantt^  dissented. 
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EoLssTOK^  VS.  MietAVLXTy  Executor. 

On  a  breach  of  warranty  expressed  or  implied,  in  the  tale  of  an  arlir 
cle,  the  damages  to  be  recovered  must  be  rateable  with  the  loss ;  and  if 
a  total  loss,  the  whole  sum  paid,  with  interest,  may  be  recovered  back. 
3ee  Dcehs  vs.  JWe^  f  1  JVb«  ^  JPCord,  210  J 


GrvBirs,  e/.  ux.  vs.  Portsous,  Adm*r. 

Where  the  plaif^tiffsued  the  defendant  in  debt,  on  judgment  obtain- 
ed agaipst  him  as  administrator,  suggesting*  a  devaatavit,  the'  originul 
judgment  to  which  the  defendant  had  not  pleaded  plene  admimstravit, 
^nd  the  execution  issued  on  that  judgment  and  returned  tmlUi  bona,  al- 
so, the  defendant's  account  as  administrator,  filed  with  the  ordinary  and 
sworn  to,  admitting  a  large  balance  in  his  hands  due  to  the  estate,  exceed- 
ing the  amount  of  the  judgment,  is  quite  sufficient  evidence  of  a  devcum 
iavit,"     See  f  2  PhtlHpa  Ev.  296,  Tappan  vs.  ICain,  12  Johns.  120.  J 

Indeed  it  has  often  been  held,  that  "  a  former  judgment  a^inst  ex- 
ecutors, and  a  Ji.  fa,  returned  tmlla  bona,  are  conclusive  evidence  of  a 
devastavit,**  See  Piatt  vs.  Robins  U  Swarttooutf  fl  Johns,  Ca.  276, 
and  a  number  of  cases  tha^e  referred  to  :  as  Salk,  310.  1  Lord  Raym. 
5&9.J     Eruing  vs.  Peters,  f  3  Tej-w  Rep.  685.  J— U 

"Where  the  verdict  is  for  damages  beyond  the  amount  laid  in  the 
writ<  the  plaintiff  must  enter  a  retnitiitur  for  the  surplus,  or  a  venire  de 
novo  will  be  awarded.  See  Mooney  vs.  ff'elsh,  ("X  Const.  Rep,  X^^tJ 
also  Brovn  vs.  Gibson,  f  1  JV'brt  6f  M^Cord,  326.J 


State  vs,  Joseph  Holding. 

Where  an  attorney  W9s  convicted  of  an  attempt  to  suborn  a  witness  to 
commit  perjury,  the^Constitutionul  Court  ordered  him  to  be  stricken 
from  the  roll  of  attorneys, 

X  HIS  was'a  rule  served  upon  Joseph  Holdhng.^  an  attor- 
ney at  law,  to  shew  cause  why  he  should  not  be  stricken 
from  the  roll  of  attorneys.  The  rule  was  ordered  in  Oclo- 
bcr  Term,  1820,  at  IVill'zamaburgh^  by  Mr.  Justice  Rich- 
ardson^  in  the  following  terms  : 

*'  Whereas,  Mr.  jfo^seph  Iloltiinif^  an  attorney  at  law,  of 
the  Court  of  Con^mon  Picas  and  Sessions  of  this  Stale,  has 
been  convicted  of  the  crime  of  attempting  to  suborn  a  wit- 
peas  to  commit  perjury  ;  whereupon,  l)y  reason  of  the  said 
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conviction,  and  of  the  evidence  adduced  in  support  of  the 
indictment  for  the  said  crime,  against  the  said  Joseph 
Holdings  it  is  ordered,  that  the  said  Joseph  Holding  <lo 
shew  cause  at  the  next  session  of  the  Constitutional  Court 
of  Appeals,  to  be  holden  at  Charleston^  why  he,  the  said 
Joseph  Holdings  should  not  be  stricken  from  the  roll  of 
attorneys,  and  be  deprived  of  his  commission  as  attorney 
at  law.  It  is  further  ordered  that  this  rule  be  served  up- 
on the  said  Joseph  Holdings  and  the  service  be  certified  by 
the  sheriff  of  this  district,,  and  endorsed  upon  the  said  rule 
and  transmitted  to  the  said  Constitutional  Court  of  Ap- 
peals, at  Charleston." 

After  the  conviction  upon  the  indictment,  for  an  attempt 
to  suborn  a  \vitness  to  commit  perjury,  the  defendant  mo- 
ved  this  court  for  a  new  trial,  and  in  arrest  of  judgnncnt 
upon  several  grounds.  But  these  were  unanimously  over- 
ruled by  the  court,  and  the  judges  were  satisfied  that  the 
evidence  adduced  at  the  trial,  fully  supported  and  justified 
the  conviction  of  the  said  Joseph  Holding. 

Mr.  Justice  Richardson  delivered  the  opinion  ^f  the 
court. 

Two  questions  are  presented  by  the  rule : 

1st.  Has  this  court  the  authority  to  order  the  accused 
to  be  stricken  from  the  roll  of  attorneys  ? 

2ndly.  Ought  the  court  to  make  such  an  order  under 
attending  circumstances,  and  the  charge  proved  by  the  ver- 
dict ? 

Upon  the  authority  of  the  court  to  make  such  an  order, 
there  can  belittle  doubt.  "  Attorneys,  says  Bacon^  (vol. 
1,  30G,)  are  officers  of  the  court,  and  liable  to  be  punished 
in  a  summary  w^ay,  either  by  attachment,  or  having  their 
names  struck  out  of  the  roll  of  attorneys,  for  any  ill  practice 
attended  with  fraud  and  corruption,  and  committed  against 
the  obvious  rules  of  justice  and  common  honesty •"  f  2 
Hawkins^  2 17-1 8-1 9.  J  "  If  an  attorney,  (says  Tlrfrf,  60) 
has  been  fraudulently  admitted,  or  his  misconduct  has  been 
gross,  or  if  be  has  been  convicted  of  felony  or  other  of- 
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fence  which  renders  him  unlit  to  be  continued  an  dttor- 
ney*  tbe  court  will  order  him  to  be  struck  off  the  roll." — 
fl  Inst.  101.  2  Inst.  215.  J  The  adjudged  cases  which 
shew  that  it  is  compttent  for  the  court  to  exercise  such 
power,  are  many.  f2  Black.  Rep.  991.  4  Biirr^  20Gb, 
8  Mod.  109.  4  Mad.  367.  4  Cro.  Charles,  74.  2  Atk. 
173.  12  Mod.  QS7.J  In  the  modern  case,  ex  parte^ 
Brownsal,  fCowper^Q^T^J  the  defendant  having  been  con- 
victed of  felony,  and  burnt  in  the  hand,  was  struck  off  the 
roll.  Lord  Mansfield  SAid,  we  have  consulted  all  the  judg* 
es,  and  they  are  unanimously  of  opinion  that  the  defen- 
dant, having  been  burnt  in  the  hand,  b  no  objection  to  his 
being  struck  off  the  roll,  and  it  is  on  this  principle  that  he 
is  an  unfit  person  to  practise  as  an  attorney.  It  is  not  by 
way  of  punishment ;  but  the  court  on  such  cases  exercise 
their  discretion,  whether  a  man  whom  they  have  formerly 
admitted,  is  a  proper  person  to  be  continued  oi\  the  roll  or 
not.  The  case  of  the  King  vs.  Southerton^  f  6  East,  143,Jf 
and  that  Ex  parte.  Hill  ^  Hargrave,  (2  IV.  Black.  Fep. 
99,^  are  similar  instances  of  the  exercise  of  this  power  in 
modem  times.  To  these  adjudications,  and  to  the  autho- 
rities of  the  best  compilers,  I  may  add,  that  the  English 
statutes  of  3  Edxo.  1  c.  29^  and  4  Hen.  4,  which  are  in  af- 
firmance of  the  common  law  in  this  respect,  CSee  4  Inst. 
101,)  and  have  been  made  offeree  in  this  state,  (P.  L.  28, 
38,^  and  our  own  acts  of  the  general  assembly  for  regula- 
tiBg  the  admission  of  attorneys,  (2  Fanst^s  Collection^  89,) 
direct  the  Judges  to  be  assured  of  the  *'  character  and 
fitness"  of  the  applicants  for  admission  to  the  practice  of 
}aw,  which  strongly  implies  that  hone  but  men  of  integrity 
should  be  in  the  profession.  The  power  to  strike  an  at- 
torney off  the  roll  is  then  unquestional.le. 

It  remains  for  me  to  consider  the  second  question,  i.  c. 
Shall  that  power  be  exercised  in  the  present  c^se  ? 

No  evidence  of  a  former  good  character,  nor  testimonial 
of  reputed  integrity  has  been  laid  before  the  court,  in  or- 
der to  weaken  the  unavoidable  inference  aiising  from  the 
conviction  of  a  crime,  in  itself  infamous  ;  and  wc  are  u  ft 
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to  sispect,  that  facts  would  not  have  warranted  an  attempt 
to  draw  from  that  source  any  extenuation  of  the  charge 
propourtded.  The  charge  then  remaining  without  abate- 
ment, regard  for  the  character  of  the  attorneys  of  the 
court,  for  the  safety  of  litigants  who  must  apply  for  justice 
through  such  officers,  and  for  purity  in  the  administration 
of  the  laws,  all  reqnire  that  a  member  so  capable  of  evil 
practice,  and  marked  by  the  conviction  of  a  dangerous  and 
infiimous  crime,  should  no  longer  remain  upon  the  rolU 

I'he  rule  is  therefore  made  absolute,  and  it  is  ordered 
that  the  said  'Joseph  Holding  he  stricken  off  the  roll  of  at- 
torneys, and  be  rendered  incompetent  to  practise  the  pro^ 
fession  of  an  attorney  at  law  in  the  State  of  South-Ca- 
rolina. 

Justices  Nott^  Johnsoiiy  Hvger^  Gantt  and  Cohocky  con* 
cun'ed. 


Thi:  State  vs.  Uriah  W.  Clarke,  eL  al. 

The  court  Ilchl  that  a  writ  foT  certioran,J  which  had  been  allowec^ 
must  be  considered  as  legally  allowed,  until  reversed. 

And  thut  a  Judcjc  may  grant  further  time  to  issue  a  writ  or  make  up  a 
procet'dinfj,  which  had  been  before  ordered,  at  any  lime,  within  a 
year  and  a  day  after  the  first  oydcr,  is  so  usual,  and  has  been  so  com- 
mon, that  the  praclice  is  not  to  be  disturbed  at  this  day. 

JL  HIS  was  a  motion'made  in  October  Ter/n,  1820,  before 
Mr.  Justice  Rkhardaon^  to  grant  further  time  to  issue  a 
wric  o\  cvrUorai'i^  which  writ  had  been  before  granted  to 
the  defendants. 

The  circumstances  as  they  appeared  at  the  time  of  ma- 
king the  motion,  were  the  following : 

A  motion  had  been  made  at  Ma^j  Tvrm^  1820,  for  a  cer* 
tioran^  on  the  part  of  the  defendants,  to  bring  before  the 
court  at  the  Octohtr  Term  following,  the  proceedings  of  a 
court,  held  hv  certain  Tustlccs  of  the  Peace,  in  a  case  of 
fcrci'oic  tnirv  and  detainer,  returnable  at  October  Term; 
which  motion  was  rjranttd  at  that  time.  The  defendant's 
attonu'V  did  'n^t  issue  his  certiorari;  and  on  the  last  dav 
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q(  October  Term^  1820,  hiovcd  for  fur thct^  time  to  issue 
his  certiorari^  which  rpotion  \vas  granted. 

The  order  was  as  follo'vs  : 

On  motion  of  Clarke  and  Singleton^  defendant's  attor- 
neys, and  it  appearing  lo  the  court  that  the  defendant's 
counsel  was  under  a  mistake  or  misapprehension  as  to  the 
compromise  or  adjustment  of  this  case,  for  the  furtherance 
of  justice  between  the  partiis,  Ordered^  that  the  rule  of  this 
court,  granted  for  a  certiorari^  retiu*nul>le  to  May  Term 
last,  be  extended  to  next  term  in  October^  loth  July,  18£0. 

The  State  appealed  on  four  grounds,  viz  ; 

1st.  liecause  a  writ  of  restitut?Gn^  as  was  alleged,  had 
been  awarded  by  the  Justices,  and  posstssion  given  to  the 
owners  before  the  certiorari  was  moved  for. 

2d.  That  having  neglected  to  issue  the  c^rtiorari^  until 
return  day  had  passed,  the  defeiulants  had  volunt:ir5ly 
abandoned  their  case,  and  should  nf>t  hu\  e  be.n  allowed  to 
commence  anew,  unless  bv  satlsfa(  ii  iv  afr.r):r\its  to  the 
court,  they  could  shew  thai  they  were  pr(.vent*'d  from  is* 
suing  a  c^rfiorari,  by  circumstances  net  within  their  con- 
trol. 

3d.  Because,  bvthe  law  thev  are  not  entitled  to  a  c^rf/- 
erariin  any  event;  the  judgment  of  the  court,  as  to  the 
force  and  entry ^  being  Cnal  and  conclusive. 

4th.  Because  the  granting  o\  the  motion  was  cont^'arj*  to 
law,  and  the  circumstances  that  were  offered  against  it. 

Mr.  Justice  Richardson  dtlivered  the  opinion  of  the 
court. 

The  leave  to  issue  a  writ  oi  certiorari  had  !)cen  given  ia 
May  Term^  1820,  and  no  appeal  was  made  from  that  deci- 
sion :  so  that  the  only  question  at  the  time  of  the  motioa 
to  allow  further  time  was,  not  whether  the  writ  should 
have  beeii  originally  ordered,  but  simply  whether  the  court 
could  now  grant  further  time  to  issue  a  writ  which  had  . 
been  before  allowed  ;  and  which,  for  the  purposes  of  this 
motion^  must  be  assumed  to  have  been  legally  allowed,  in- 
asmuch as  it  had  nevtr  been  reversed  ? 
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Tliat  a  Judge  rtiay  grant  further  time  to  issue  a  writ,  ot 
make  up  a  proceeding  which  had  l)f  t  n  before  ordtrcd,  ai 
any  time  wiihin  a  vear  after  the  Hrst  order,  is  so  usual,  and 
has  teen  so  common,  that  the  practice  is  not  to  be  di&tur!> 
cd  at  this  day. 

The  motion  is  therefore  refuse  d,  unanimously. 

Justices  Colcock^  jfo/mscn^  ar.d  A^otty  concurred. 


E.  McBiuDr,  Ex'ix.  of  Dr.   McBridi:,  deceased,  vs. 

Captain  Watts. 

In  &n  action  by  the  executrix  of  a  deceased  physician,  against  the  cap- 
tain ofa  ship,  for  medicine  and  attcml.incc  on  llic  mate  of  the  ahipt 
thc-pliyslcian*a  book  of  original  entries  pro\'ed  in  tlie  usual  wa3%and 
the  testimony  of  a  witncfbs  who  said  he  presented  tlie  bill  tu  the  cap* 
tain,  who  made  no  objections  to  it,  but  uho  coUld  not  say  positively 
tlial  he  said  he  would  pay  it,  but  the  impression  on  bis  mind  W'as,t]ial 
he  intended  to  pov,  was  Ifeid  by  the  court  sulficiejnt  evidence  to 
make  the  captain  liable ;  and  ihat  it  was  not  a  case  within  the  Statute 
of  Krauds. 

It  seems,  also,  that  a  master  of  a  ship,  by  the  ancient  marine  law,  when 
a  seaman  is  sick  or  disabled,  U  bound  to  provide  every  thing  neces- 
sary for  bis  recover}',  and  his  a  ri(;bt  to  deduct  the  amount  out  of  bis 
n'ages. 

Charleston  Cotirt  of  Appeals,  May  Term,  1821.     Motion 

for  a  new  trial. 

X  HIS  was  a  summary  process  for  the  amount  of  a  doc- 
tor's bill  for  medicine  and  attendance,  on  the  mate  of  cap- 
tain JFc^tts^  ship,  while  he  was  ill  of  a  fever  in  Charleston* 
In  support  of  this  bill,  Ur.  McBride's  original  book  of  en- 
tries was  produced  and  proved  in  the  usual  manner.  In 
uddition  to  which,  a  witness,  Mr.  Barker^  proved  that  he 
had  tendered  this  bill  to  captain  IVatts^  who  made  no  ob- 
jection to  it ;  but  he  could  not  say  positively  that  he  said 
he  would  pay  it,  but  the  impression  ou  his  mind  was,  that 
lie  intended  to  pay  it. 

To  this  it  was  objected  on  the  part  of  the  defendant,  that 
this  was  a  case  which  came  under  the  Statute  of  Frauds, 
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being  for  medicine  and  services  rendered  to  a  ihif-d  person ; 
and  therefore  to  make  captain  ll^atts  liable,  there  should 
have  been  sonje  memorandum  in 'writing,  promising  to 
pay  this  debt,  before  captam  Watts  could  be  chargeable. 

To  this  objection,  it  was  replied  that  physicians  books 
of  entries  were  evidence  both  as  to  the  person  chargeable, 
and  the  services,  &c.  rendered,  in  the  same  manner  as^shop 
keepers  books ;  and  this  it  was  urged  was  corroborated 
and  confirmed  by  the  testimony  of  the  witness  who  tender- 
ed  the  account,  as  he  did  not  object  to  it,  when  the  account 
ifrais  tendered  to  him.  If  the  defendant  had  not  consider- 
ed himself  as  liable,  or  if  he  had  not  employed  Dr.  Me 
Bride  to  attend  his  mate,  that  was  the  time  for. him  to  have 
denied  it.  Instead  of  which,  the  wi&iess  said  the  impres- 
sion of  his  mind  was,  that  he  would  pay  it ;  but  most  cer- 
tainly, that  he  made  no  objection  to  it. 

-    Mr.  Justice  Bay  delivered  the  opinion  of  the  court. 

After  hearing  counsel  on  both  sides,'  I  was  of  opinion, 
and  so  decreed,  that  the  doctor^s '  book  of  original  entries 
was  good  evidence,  both  as  to  the  medicine  administered, 
and  of  the  person  at  whose  instance  the  services  w^re  ren- 
dered, upon  the  authority  of  the  case  of  Foster  vs.  Siukler^ 
(1  Bay  38)  where  it  was  detcrmin<id,  that  a  shop  keeper's 
book  was  prima  fhcie  evidence,'  both  of  the  sale  and  deli-* 
very.  And  so  in  the  case  of  Maddox  ads.  Pitman^  (^Salk. 
690)  which  was  assumpsit  for  a  taylor^s  bill ;  proof  of 
the  hand-writing  of  the  servant  who  made  the  entries,  he 
being  dead,  was  held  sufficient,  and  Lord  Holt  held  it  good, 
though  no  proof  of  the  delivery  was  made.  So  in  the  pre- 
sent instance.;  I  thought  that  the  entries  made  by  Dr.  Mc^ 
Bride  yfet^  good  proof  that  Capt.  Watts  YvaA  employed  him, 
and  thefefore  that  this  case  did  not  come  under  the  Statute 
t}(  Frauds.  But  I  was  further  confirmedln^  this  opinion 
by  the  testimony  of  the  witness,  who  proved  that  when  the 
account  was  tendered  to  the  defendant,  he  made  no  objec- 
tion, to  it,  which  was  a  tacit  adnnssion  that  he  had  employ- 
ed the  doctor. 
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There  wa6  still  another  ground  in  the  case^  which  I 
thought  a  good  one,  to-wit :  that  a  nnaster  of  a  ship,  by  the 
•ncient  marine  law,  where  a  seatnan  is  sick  or  disabled,  is 
bound  to  provide  every  thing  necessary  for  his  recovery^ 
9nd  has  a  right  to  deduct  the  amount  out  of  his  wages. — 
ft  MolL  351,  Laxvs  ofOleron^  du  6,  J 

From  this  decree^  there  has  been  an  appeal  to  this  court^ 
where  the  case  has  been  again  argued ;  where  the  argu- 
ments which  had  been  taken  in  the  court  below  were  again 
urged*  But  I  can  see  no  ground  for  aiter'mg  the  opinion 
thtn  given  in  the  case,  and  therefore  think  the  rule,  for  the 
new  trial,  should  be  discharged. 

Justices  Cokock^  Nott  and  Gcnitty  concurred. 


Charlotte  M .  Heyward  vs*  Gcn'l.  Jotfw  A.  Cuth- 
BERT,  Ex'or.  of  Wm.  Heyward,  dec'd. 

No  damages  are  allowed  on  a  Judgment  in  Dower*  ^ 

X  HIS  was  a  petition  by  Mrs.  Heywardy  for  her  dower  in 
certain  lands  lying  in  the  district  oi  Beaufort^  whereof  her 
late  husband,  William  Heyivard^  had  died  seized* 

The  defendant  pleaded  in  bar  a  former  recovery  of  Xxsa 
thousand  dollars,  in  full  for  her  dower;  on  which  issue 
was  joined. 

That  issue  was  tried,  and  a  verdict  found  for  the  de- 
mandant. 

At  a  subsequent  time  a  motion  was  made  to  submit  the 
cause  again  to  the  jury,  to  assess  the  damages  which  she 
had  sustained  by  the  detention  of  her  dower.  That  mo« 
tion  was  resisted  on  the  ground,  as  was  contended,  that  a 
demandant  in  dower  was  not  "entitled  to  damages.  The 
objection  was  stntained  by  the  court,  and  this  was  a  mdtioa 
to  reverse  that  decision. 

* 

Mr,  Justice  Nott  delivered  the  opinion  of  tKe  court. 

The  only  question  in  this  case  is,  whether  a  wido^  I;"     . 
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estided  to  damages  in  an  action  for  slower.  Lord  Coh 
^ays,  that  by  the  Statute  of  magTia  charta^  chap.  7th,  sbt 
shall  tarry  in  the  chief  house  of  the  husband,  but  by  th« 
space  of  forty  days  after  the  dt  ath  of  hef  husband  ;  within 
which  time,  dower  shall  be  assigned  uuto  her :  but  of  lit- 
tle valuef,  says  the  same  author,  was  that  act,  for  no  penalty 
was  thereby  provided,  if  it  was  not  done.  (C^.  Liu  Lib,  1. 
Cm  5,  sec,  39.  J  In  nqte  4,  same  page,  it  is  observed,  that  be* 
fore  the  statute  of  Merton^  there  were  no  damages  in  dowen 
And  again,  in  the  text ;  ^^  but  for  the  relief  of  the  widow, 
it  was  provided  by  the  Statute  of  Merton^  made  An?w^  30, 
H*  3f  c.  1,^  which,  by  Bracton  is  called  nova  consiitutiOy 
the  wife  shall  recover  damages  in  her  writ  of  dower/'  The 
same  doctrine  is  laid  down  in  2  Saunders,  45,  WiHiam^ 
the  heir  of  William  vs.  Gxvyn.  In  Comyn,  it  is  said  the 
judgment  in  dower  shall  be,  that  the  demandant  shall  re* 
cover  one  third  part  of  the  tenements,  &c. ;  and  thbn  came 
the  Statute  of  Mertoriy  which  provides,  that  if  she  shall 
have  recovered  the  tenements  of  which  her  Husband  died 
seized,  the  tenant  shall  render  damages.  (5  Com,  67 3, J 
So  it  appears  that  until  the  Statute  of  Morton,  no  damage^ 
were  recoverable  in  dower^  Indeed,  if  they  were  recov* 
erable  before,  the  Statute  was  unnecessary^  It  is  admit* 
(ed  that  we  h^ve  no  act  of  the  legislature  allowing  dama- 
ges. It  only  remains  then  to  inquire  whether  the  Statute 
of  Merton  is  of  force  in  this  state  ?  There  is  some  difficul- 
ty in  ascertaining,  with  certainty,  which  of  the  English 
Statutes  are,  and  which  are  not  of  force  with  us.  But  I 
think  the  difficulty  is  not  great.  Two  learned  Judges  )iave 
digested  the  laws  of  the  State,  and  we  generally  reject  all 
the  Statutes  which  are  not  found  in  one  of  those  compila- 
tions.  It  is  true  that  somp  of  the  English  Statutes  have 
been  adopted  in  practice,  which  do  not  appear  to  have  been 
made  of  force  by^  any  act  of  the  legislature  ;  and  if  it  had 
been  the  usual  practice  in  this  state  to  allow  damages  in 
dower,  I  should  have  considered  it  as  sufficient  evidence 
that  the  provisions  of  the  Statute  of  Merton  had  been 
;idopted  here,  and  had  now  become  the  common  law  of  thjr 
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state.  But  the  practice  has  been  the  reverse.  I  cannot 
learn,  from  the  oldest  lawytr  in  the  state,  that  damages 
have  ever  been  allowed ;  and  I  think  it  would  be  too  bold 
an  innovation,  to  introduce  the  practice  at  this  late  day.—* 
There  mav  be  cases  where  it  would  seem  reasonable  that  a 
%vife  should  recover  damages  ibr  the  detention  of  her  dow-, 
er.  But  there  are  few  in  which  they  ought  to  be  cpnside- 
rahle ;  because  she  may  have  4ier  writ  at  any  time,  and- 
^  the  delay  is  not  usually  great.  And  thtrt  would  be  some 
difficulty  in  carrying  such  a  law  intp  effect  in  this  stat^ 
where  the  proceedings  are  many  times  carried  on  against 
|:he  executor  or  party  in  possession,  and  not  against  the 
heir.  But  it  is  sufficient  for  the  court  that  there  is  no  law 
'to  authorize  it. 

The  motion  must  therefore  be  refused. 

Justices  Colcock^  Huger  and  Richardson^  concurred. 

m 

Mr.  Justice  Gantt^  dissented. 

Bank  of   Sduth-Carolina  vs.  Humphreys   &    Ma- 
thews* 

.One  partner,  after  dissolution,  cannot  bind  the  other  by  drawing  a  note 
in  the  co-partnership  name,  unless  be  has  a  particular  power  vested  - 
in  him  fpr  .that  purpose. 
Nor  c^Q  one  of  a  6rm,  which  is  dissolved,  renew  a  note  in  the  bank,  in 
th»  co-partnership   name  ;  alUioug^h,  during  the  co-partnership,  the 
firm  had  written  a  letter  to  the  President  and  Directors,  requesting 
to  be  permitted  to  renew  their  note,  until  the  expiration  of  a  certain 
time,  during  which  time  this  renewal  was  given,  but  subsequent  to 
the  dissolufion.    It  was  Held  not  a  power  given  to  affix  the  name  to 
a  note  of  the  partnership  after  dissolution. 
•  Notice  of  a  dissolution  of  co-partnership,  published  in  a  Gazette,  which 
was  taken  by  the  bank,   was  Held  a  sufficient   notice   to  {he  bant : 
Uiough  the  defendant  had  had  dealings  with  the  bank. 

Tried  before  the  City  Court,  January  Term,  1821.     As- 
sumpsit upon  a  promissory  note  for  S  340. 

1  HE  question  in  this  case  was,  whether  the  note  declar- 
ed upon  was  such  as  under  the  circumstances  would  binc^ 
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the  partnership  ?  The  note  was  admittecT  to  have  been 
signed  by  Humphreys^  one  of  the  partners.  It  was  sub- 
scribed "  Benjamin  Matheivs  and  self,  by  J?.  JV.  Hum- 
phreys^^'' and  dated  on  the  26th  of  Aprils  1820.  The  dis- 
solution of  the  partnership  was  published  in  the  Courier 
and  the  City  Gazette^  on  the  —  day  of  Marcli^  1820. 

The  plaintiff  ^s  counsel  produced  a  letter  directed  to  the 
President -and  Directors  of  the  South-Carolina  BoTii^da" 
ted  on  the  3d  June,  1819,  subscril)ed  "  Humphreys  &f 
Mathervsy  This  letter  contained  the  following  paragraph. 
"  We  only  require  that  you  will  permit  us  to  renew  our 
notes  in  full  for  nine  months,  and  pay  the  interest  only,  and 
offering  the  same  endorsers  who  now  are  on  our  paper,  and 
at  the  expiration  of  that  time,  we  engage  to  talcc  at  least  10 
per  cent  and  as  much^more  as  possible.  Should  we  be 
able  to  commence  paying  the  above  ten  per  cent,  before 
the  expiration  of  the  time  specified,  we  will  do-so." 

Mr.  Stoll^  (a  clerk  in  the  bank,)  on  the  part  of  the  plain- 
tiff, proved,  that  in  June,  1819,  the  original  note,  on  a  re- 
newal of  which  this  action  was  brouj^ht,  was  due  by  the  de- 
fendants to  the  bank  ;  that  the  original  amount  of  it  was 
2425  ;  that  it  was  renewed  in  lull  in  July,  September  and 
November,  1819;  and  that  in  Jan.  1820,  it  was  also  re- 
newed  in  full.  In  M^rch,  it  was  reduced  to  S380,  in 
April  to  S340 ;  and  that  the  same  endorsers  continued  up- 
on the  note  during  all  this  time.  The  witness  sa;d  he  saw 
the  advertisement  of  the  dissolution  of  the  partnership  in 
the  Courier  and  City  Gazette^  and  that  these  papers  were 
taktn  by  the  bank. 

Captain  Jervey^  for  the  defendant,  stated,  that  during 
the  existence  of  the  firm  h'd.  had  taken  receipts  from  them, 
which  were  always  signed  "  Iliimphreijs  £5?  ^lathezvs."* 

He  never  saw  any  of  their  notes. 

The  defendants  contended  that  this  note  was  only  oblig- 
atory upon  Mr.  Humphreys^  the  signer  of  it ;  as  it  was 
given  after  the  dissolulion  of  the  partnership,  when  Mr. 
Humphreys  h^d  no  ^authority  to  bind  the  firm;  that  th  15 
upusual  manner  in  which  the  note  was  drawn,  sufticitiitly 
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shewed  that  it  had  been  executed  after  the  dissolution  of 
the  partnership,  independently  of  which,  a  notice  to  that  «t 
feet  had  been  published  in  the  Gazettes  pi  the  city. 

The  plaintiff's  counsel  argued,  that  the  letter  produced 
by  him,  amounted  to  a  precedent  authority  in  Humphreys 
to  draw  this  note ;  that  during  the  existence  of  the  part- 
nership, the  letter  of  the  3d  of  7une  had  been  writteaj  by 
which  the  members  of  it  were  bound,  as  the  conditions 
contained  in  the  letter  h^^d  been  acquiesced  in  by  the  bank. 
That  the  manner  of  subscribing  the  note  was  not  illegal, 
nor  did  it  manifest  that  the  partnership  was  dissolved; 
and  that  the  bank  had  never  had  any  legal  notice  of  the  dis- 
solution ;  because,  where  there  had  been  previous  dealings 
between  the  parties,  a  mere  publication  in  the  Gazette  was 
not  sufficient. 

The  Recorder  stated  to  the  jury,  that  after  the  dissolu* 
tion'of  a  partnership,  the  general  rule  was,  that  one  part* 
ner  could  not  bind  another  by  signing  the  partnership 
name  to  ^  note.,  and  that  to  render  a  note  so  signed  obliga- 
tor}', an  authority  must  be  vested  in  the  subscribing  part- 
ner. He  did  not  think  the  letter  produced  by  the  plaio- 
tiif  was  sufficient*  It  was  to  be  considered  in  the  same 
light  as  any  other  contract  entered  into  during  the  exist- 
ence of  the  partnership  ;  which  would  be  binding  accord* 
ing  to  its  nature,  and  for  a  breach  of  which,  an  actio?) 
might  be  supported  for  damages,  if  any  had  been  sustain- 
ed ;  but  that  a  contract  of  this  description  was  very  differ- 
ent from  a  pov/er  giving  an  authority  to  affix  the  name  of  a 
partnership  to  a  note  drawn  subsequently  to  the  dissolution 
of  the  firm.  He  thought  also,  that  notice  of  the  dissolution 
of  the  partnership  was  su'Kcicndy  established,  as  it  had 
been  proved  that  the  Gazettes  in  which  the  advertisement 
had  been  published,  v/ere  taken  by  the  plahitiff,  which  he 
regarded  as  tantamount  to  express  notice. 

The  juiy  found  a  verdict  for  the  defendants  ;  and  noti^ 
was  given  that  a  new  trial  would  be  moved  for,  upon  th? 
Inclosed  ground?. 
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Mr.  Justice  Colcock  delivtred  the  opinion  of  the  coirrt. 

It  would  be  superfluous  to  add  any  thing  to  the  obser- 
vations of  the  Recorder.  The  court  unanimously  concur 
in  the  view  which  he  has  taken  of  both  the  law  and  facts. 

The  motion  is  therefore  dismissed.  « 

Justices  Richardson^  Huger  and  Gantty  concurred. 


D'avjd  Deasa^^.  Executrix  and  Executors  RIarigault, 
Assignee  W.  A.  Deas.  Same  ads.  IMrs*  Marigault, 
and  others. 

On  a  plea  of  non  est  factum  to  &  bondj  under  the  act  of  1802,  any  com. 
petent  uithess  may  prove  the  hand-writing  of  the  obligor  in  tlie  place 
of  the  subscribing  witness,  unless  the  plea  of  the  defendant  be  veri* 
fiedby  his  oath. 

Tried  at  Charleston,  January  Term,  1821,  before  Judge 

RkharifJiOtu     Dtbt  on  Bond, 

j3i  EW  trials  in  these  cases  were  moved  for  btfore  the 
Constitutional  Court  in  Cbcvltston,  on  the  lolloping 
grounds : 

1st.  Because  the  plaintiffs  were  permitted  to  prove  the 
execution  and  delivery  of  the  bonds,  hy  only  proving  the 
haod-writing  of  the  defendant ;  although  the  witness  to 
the  bond  was  in  Charleston  or  its  vicinit\*,  and  was  known 
to  the  plaintiiKs  and  their  attorney ;  and  the  plaintiffs  did 
not  prove  the  hand- writing  of  the  witness. 

12d.  Because  the  plaintiffs  did  not  produce  the  witness  to 
the  assignment  of  the  bonds  nor  his  testimony  ;  afid  thus 
did  not  produce  the  best  evidence  in  their  power. 

3d.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

Mr.  Justice  Richardson  delivered  the  opinion  of  \he 
CQurt. 

•  In  each  of  these  cases,  the  plea  was  non  est  factum^  and 
IB  each  case,  the  hand-writing  of  the  obligor,  and  that  of 
the  assignor  also,  wa^  proved  without  opposition  :  though 
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not  Lv  the  subscribing  witness.  This  suVstitulion  of  one 
witness  tor  Another  is^  in  confirmity  to  the  act  of  1802, 
^vhich,  according  to  an  cnrly  i^djiiflicaiion,  and  the  uniforrc 
practice  hi  nee,  permits  any  competent  ^yitncss,  v'ho  can,  tc 
prove  the  hand-writing  of  ah  obligor  in  the  phicc  of  the 
subscribing  witness,  unless  the  plea  ol  the  defendant  be  \*J- 
rifted  bv  his  oath. 

The  motion  is  therefore  dtsraissed  in  both  <?a?es. 

Justices  Colcock^  Xott^  and  Gantt,  concurred. 

4 

Simons  and  it'arhi^.  for  the  ir.olicn. 
Charks  Fraser^  contra. 


Danill  ?*1*Neil  z's.  Jons  Philip.- 

In  an  action  of  trover,  wlierc  the  defemiint  received  a  wegro  slave  (» 
the  pl:rintifr,  upon  a  promise  to  return  hinf,  on  a  certain  event,  which 
liad  occurred,  the  court   Hc'.'U  t^at  it  was   not  necessary  to  inqiitrc 

into  the  strict  leg^il  ti(4e  of  the  plaiutiiT. 

* 

Tric*d  before  Judge  Rkhardaon^  in  Charleston,  January 

Term,  1821. 

A  HIS  was  an  action  -of  trdvef ,  for  a  negro  named  Eltjck. 

•Mr.  Sinclair^  a  witness  for  the  ]>laintiiT,  proved,  tliat  in 
July,  1817,  he  called  with  the  plaintiff  on  the  dtfendant, 
and  heard  the  defendant  acknowledge  that  he  had.  received  ' 
said  negro  from  the  plaintiff,  under  a  promise  to  return 
him  to  the  plaintiff,  when  the  business  of  a  certain  prize 
was  settled,  but  thought  himself  as  much  entitled  to  thefic- 
gro  as  the  plaintiff. 

^  It  was  admitted  by  the  defendant  that  the  business  of 
the  prize  alluded  to,  was  settled  when  said  conversation 
took  place. 

The  plaintiff  called  a  wittiess,  Capt..  Tt/rn^r,  who  prov- 
ed that  in  a  conversation  with  the  defendant,  about  tweh*e 
or  fifteen  months  before,  the  latter  informed  him  that  he 
had  sold  Ellick  to  a  back  coimtryman.  This"  witness  aho 
testified  that  he  had  seen  Ellkk  in  the  defendant's  posses- 


May  Term.  893 

I 
t 

eion,  between  two  and  thrte  years  previous  to  this  period ; 
that  be  was  employed  by  the  defendant  bn  board  a  coast- 
ingr  vessel,  plying  between  Charleston  and  Beaufort;  that 
JiiJici  was  an  African,  and  worth  S  500. 

Here  the  plaintiff's  case  closed  ;  and  the  defendant  call- 
ed a  Mr.  Humphries^  who  testified  that  he  was  the  second 
officer  of  the  Revenue  Cutter,  comm^ded  by  the  plain* 
tiff,  when  the  prize  alluded  to,  viz,  the  General  Blaie^w^LS 
taken,  hovering  on  the  coast  with  negroes  on  board,  viz: 
four  Africans,  of  whom  EliicA  was  one.  That  they  were 
all  brought  into  Charleston  by  thic  Cutter.  He  further  tes- 
ti6ed  that  he  knew  the  defendant  had  possession  of  Ellkky 
but  could  not  fix  the  time  when  ;  that  he  had  seen  the  ne- 
gro  about  three  years  before  the  period  of  the  trial,  who 
was  then  working  out  for  captain  Philips  the  defendant, 
in  a  coasting  vessel,  and  was  hired  to  captain  Mead^  Wit- 
ness supposed  he  was  not  worth  more  than  $300,  as  he 
sometimes  got  drunk.  He  further  said,  the  usual  wages 
of  a  negro  coasler  were  from  8  to  10  dollars  per -month. 

It  was  admitted  at  the  trial  that  the  prize  had  been  con- 
demned under  the  act  of  Congress,  for  hovering  on  the 
coast  with  negroes  on  board ;  but  that  the  said  negroes  . 
were  not  condemned,  nor  would  the  court  make  any  order 
concerning,  them,  but  they  remained  with  the  plaintiff  ex- 
cept EUick^  who  was  loaned  as  aforesaid  to  the  defendant. 

Here  the  case  closed ;  and  the  defendant  contended  that 
he  was  either  the  owner  of  the  said  negro,  by  occupancy, 
.or  a  joint  owner  with  the  plaintiff*  under  the  act  of  Con- 
gress, and  therefore  he  was  not  Ifable  to  this  action  ;  and 
that  the  sale  of  the  negro,  and  the  receipt  of  his  price 
were  not  tantamount  to  a  destruction -of  the  thing,  as  it 
was  only  a  change  from  a  negro  into  money. 

The  plaintiff,  on  the  other  hand  contended,  that  his  title 
could  not  he  disputod  by  the  defendant,  who  had  received 
the  negro  from  him,  under  the  express  promise  to  return  * 
Iiim,  as  was  proved.  He  denied  that  the  defendant  was  a 
joint  Owner  with  him  under  the  act  of  Congress,  or  a  sole 
owner  by  occupancy.    But  even  if  he  were  regarded  as  a 
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joint  owner,  he  was  still  liable  to  this  suit ;  as  he  had  sold 
the  negro,  which  quoad  the  plaintiff's  right  was  tanta- 
mount to  a  destruction  of  the  thing ;  for  it  was  carried 
away,  no  one  knew  whithen  That  consequently  he,  the 
plaintiflT,  was  entitled  to  a  verdict  for  the  value  of  the  negro 
as  proved,  and  eight  or  ten  dollars  per  month  damages  for 
wages  from  the  time  of  the  demand,  viz.  July* 

The  Judge  charged  that  the  defendant  could  not  dispute 
the  right  of  the  plaintiff  to  the  negro,  as  he  had  received 
the  said  negro  from  the  plaintiff  under  a  promise  to  return 
him.     The  jur}%  however,  found  for  the  defendant. 

A  motion  was  therefore  made  for  a  new  trial,  on  the 
following  grounds :  ' 

1st.  Because  whether  the  plaintiff  was  or  was  not  the 
owner  of  said  negro,  he  was  entitled  to  recover  against  the 
defendant,  who,  having  received  him  from  the  plaintiff 
under  a  contract  to  return  him,  was  estopped  in  law  from 
controverting  the  plaintiff's  title.  ^ 

2d.  Because  the  plaintiff  was  in  fact  the  owner  of  the 
said  negro  by  the  right  of  occupancy,  and  the  possession  of 
the  defendant  as  his  baillee  or  agent,  was  the  possession  of 
the  plaintiff* 

3d.  Because  if  the  plaintiff  was  not  the  absolute  owner, 
he  had  a  special  property  in  said  negro. under  the  act  of 
Congress,  in  which  the  defendant  had  no  share ;  and  con- 
sequently could  maintain  his  action  against  any  one  but 
the  true  owner. 

4th.  Because  even  if  the  defendant  were  a  joint  tenant 
with  the  plaintiff,  which  is  denied,  yet  the  action  could  be 
supported,  as  the  defendant  had  destroyed  the  property. 

5th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, and  the  charge  of  the  presiding  Judge. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court,  i 

It  is  not  necessary  to  inquire  into  the  strict  legal  title  of 
the  plaintiff  to  the  negro  slave,  under  the  authority  of  the 
case  of  Norwood  vs.  3Iannmg^  decided  in  the  Constitu- 
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tioosd  Court  at  Columbia  in  1817*  It  is  enough  to  sajr 
diat  the  defendant  had  stipulatc^d  to'rtfturn  Eiiick  to  the 
I^intiff  upon  a  certain  event  which  had  occurred ;  and 
good  faith  required  this  contract  should  be  fulfilled  on  the 
part  of  the  defendant. 

A  new  trial  was  therefore  granted. 

Justices  Cokocky  Nott^  Huger^  and  Gantt^  poncurred* 

PriokaUf  for  the  motion. 
Gadsden^  contra* 


LsvT  and  Robihta. 

The  defendant,  paying  money  over  to  the  sheriff,  on  an  execution, 
cannot  be  considered  as  paying  it  voluntarily ;  and  if  improperly  paid, 
the  sheriflT,  upon  a  rule  may  be  ordered  to  pay  it  back. 

MHiere  the  pluntiff's  demand  has  been  reduced  by  actual  payments, 
to  a  sum  within  the  Summary  Procett  jurisdiction,  he  must  proceed  by 
way  of  Summary  Process  for  the  balance ;  and  if  he  bring  bis  action  for 
the  #ho1e,  he  can  recover  only  the  costs  of  a  Summary  Process.  But 
it  is  otherwise  where  there  are  mutual  demands^  and  the  plaintiff's 
debt  is  reduced  by  discount ;  because  he  may  not  know  the  amount  of 
the  defendant's  demand ;  neither  can  he  know  that  he  will  avail  him- 
self of  such  defence. 


Charles  C.  Mease  vs»  Ann  Wagner. 

Where  no  action  will  lie  against  the  person  undertaken  for,  it  is  an  ori- 
ginal undertaking,  and  not  within  the  Statute  of  Frauds. 

Inhere  the  wife  whose  husband  died  and  left  bis  estate  to  her  for  life, 
remainder  to  bis  nephew,  died  leaving  a  teparate  ettaie  of  her  own, 
the  court  Held  that  the  estate  of  her  husband  was  not  liable  for  her 
funeral  expenses ;  but  that  her  own  ettate  was  bound  for  them. 

J|.  HIS  was  an  action  for  the  articles  furnished  the  funeral 
of  Mrs.  Bradley^  at  the  request  and  by  order  of  the 
defendant*  Mrs.  Bradley  was  the  widow  of  Dr.  Bradley^ 
who  left  her  his  estate  during  lifc^  remainder  to  his  ne- 
phew John  hradley.  Mrs,  Brad/ey^  prior  to  her  death, 
c:3^pressed  a  wish  to  be  buried  in  a  particular  manner.     Ae 
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soon  as  she  expired,  the  defendant  was  sent  for  as  a. friend 
of  the  family,  and  s];ie  undertook  to  procure  the  arucles 
necessary  to  such  a  funeral  as  the  deceased,  had  desired. 
She  proceeded  to  the  shop  of  the  plaintiff,  where  she  ae* 
Aected  the  articles  required,  saying  they  were  for  Mrs. 
Bradley^  s  funeral.  She  was  asked  "by  whon^  they  were 
to  be  paid  for."  She  replied,  "charge  them  to  the  estate 
of  Dr.  Bradley^  and  as  soon  asiiis  nephew  comes  to  town 
he  will  pay  for  them,  or  I  wilU"  The  articles  furnished 
were  such  as  wero  suitable  to  the. condition  in  which  Mrs. 
Bradley  had  lived. 

On  the  arrival  of  the  rtephew  in  the  city,  the  account  was 
presented  to  him, -and  he  refused  to  pay  it,  saying  that  the 
defetidant  had  no  authority  to  procure  the  articles  at  his 
expense.  The  defendant  was  then  applied  to,  and  ^he  re- 
fused payn^ent.  Some  time  after  this  refusal,  one  of  the* 
witnesses  remonstrated  with  the  nephew  on  the  impropri- 
ety of  his  conduct,  when  he  said  he  would  pay  it,  but  did 
not.  It  appeared  that  a  Miss  Teahout  administered  upon 
the  htate  of  3Irs.  Bradley. 

The  council  for  the  defendant  contended  that  she  was 
not  responsible,  as  it  was  a  collateral  and  not  an  onginal 
undertaking. 

rhe  court  charged  the  jury  that  it  was  an  original,  and 
not  a  collateral  undertaking,  and  that  the  defendant  was 
liable. ' 

A  verdict  was  accordingly  rendered  for  the  plaintiff.  A 
motion  was  now  made  for  a  new  trial,  on  the  ground,  that 
the  court  misdirected  the  jury, 

•  '.9^r*/^l^t^tV^lff€r  delivered  the  opinion  of  the  court, 
,;  It  has'  beerri-egarded  as  settled  doctrine  ever  since  the 
: /cd^e^f-  Bltffkmyr  vs.  Darnall,  fZ  Lord  Raymond,  1085. 
JRobt.  on  Fraudf,  218,^  that  when  no  action  will  lie 
rfgiflnst^h'e "party  undertaken  for,  it  is  an  orignul  promise. 
If  A.  promise  B.  that  in  consideration  of  his  doing  a  par- 
ticula^act,  C.  shall  pay  him  such  a  sum,  and  if  C.  do  not 
pay  him,  he,  ^A.  will  pay  the  same  ;  this  is  said  to  be  no 
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coBsterai  timlettaking.  on  the  part  of  A.  unless  C*  was  pri- 
vy to  the  contract,  and  recognized  himself  as  a  debtor  also. 
( Filtgibbon^.^Ot.  Robt.  on  Ffdniiis^223.J  In  the  case 
before  me,  the  defendant  undertook  for  the  representattver 
of  Dr.  Bradiey^  against  whom  no  action  could  lie  for  the 
articles  furnished  tor.  the  funeral  of  Mrs.  Bradley.  And 
there  was  no  privity  of  contract  between  the  plainttflF  and 
the  nephew  of  Dr.  Bradley*  But  it  has  been  urged,  that 
the  subsequent  promise  of  the  nephew  had  a  retro-active 
operation,  and  rendered  him  liable  ;  but  if  he  were  not 
liable  before  the  promise  was  made,  he  could  not  be  so  af-^ 
terwards.  It  was  not  in  writing,  and  was  nuduni  pactum* 
Had  the  defendant  undertaken  for  the  estate  or  legal  rf- 
presentathe  of^Mrs*  Bradley^  who  was  legally  bound  to 
pay  the  expenses  of  her  funeral,  it  would  have  been  a  dif- 
fereat  question :  but  she  unfortunately  undertook  for  one 
who  was  not  responsible^  and  who  was  so  far  from  being 
privy  to  the  contract,  or  acknotvledging. himself  a  debtor,^ 
refused  payment  and  denied  the  authori^  of  the  defend* 
ant  to  render  him  responsible. 

I  am  of  opinion  therefore  that  the  motion  must  be  re* 
fused. 

Justices  Nott^  Johnson^   Richardson  and  Colcock^  con- 
curred. 

Mr.  Justice  Gantt  dissented. 

King^  for  the  motion. 
Hunt,  contra. 

John  Porteus,  Assignee,  vs»  T.  Si^fFrvj 

A  creditor  secured  by  morlc^a^  (as  other  creditors)^  Iround  to  prove 
by  oath  his  debt  to  be  buna  fde,  sU  the  tiiTi^e  wberKkis 
the  benetit  of  the  ir»solvcnt  debtor's  act;  otherwisf^  Ms  lien  v 
come  forfeited' 


V 
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HIS  was-  an  action  of  trover  by   the  asl 
veaiex  vs.  Sullivan^  for  a  negro  woman  called  Lizy,  "^WTp- 
peared  that  Lizy  hud  been  the  property  of  Dcv€oux^i\\\ii 
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that  he  mortgaged  her  to  M-C/r/r^  to  secure  the  payment 
of  a  debt.  Some  time  ufter,  Deveaux  became  insolvent, 
and  took  the  benefit  of  the  insolvent  debtor's  act*  The 
woman  Lizy  was  returned,  with  other  property  on  his  sche- 
dule. McCkcre  had  her  taken,  and  put  into  SuUivan*s 
,  hands  to  sell  under  the  mortgage.  '  The  assignee,  ia  coq« 
sequence  of  McClure  not  proving  his  demand,  or  exhibit- 
ing his  mortgage  at  the  time  Deveaux  took,  the  benefit  of 
^  the  act,  thought  his  lien  forfeited,  and  brought  this  action 
to  recover  her. 

The  Judge  on  the  circuit,  charged  the  jury  to  fin<^a  ver- 
dict for  the  plaintiflF,  as  a  creditor  secured  by  mortgage 
was  as  much  bound  by  the  act  to  prove  his  debt  as  any 
other  creditor. 

A  verdict  was  accordingly  found  for  the  plaintiiF. 

A  motion  was  now  made  for  a  new  trial,  on  the  ground 
that  the  Judge  erred  in  his  charge. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

The  insolvent  debtor's  act  provides  not  only  for  the 
debtor,  but  the  bona  fide  creditor.  If  it  liberates  the  one 
from  imprisonment,  it  secures  to  the  other  the  property  of 
the  debtor.  To  effect  the  last,  it  requires  of  the  debtor  a 
•  return  on  oath  of  all  his  property ;  and  of  the  creditor,  se- 
cured by  assignment,  mortgage  or  conveyance,  in  trust  of 
any  property,  a  statement  on  oath  of  the  monies  bona  fide 
due.  (Grimke  P.  Z.  249.^  The  object  of  this  requisi- 
tion is«  to  defeat  ^fraudulent  assignments,  mortgages  and 
conveyances,  in  trust.  The  4th  clause  of  the  act  goes  on 
to  declare,  that  if  the  estate  so  conveyed  shall  be  more  than 
sufficient  to  satisfy  the  debt  bona  fide  due,  the  court  is  re- 
quired to  order  the  trustees  or  either  of  them,  (and  the  as- 
signees arc  declared  to  be  trustees  in  the  preceding  clause,) 
to  sell  such  estate  within  tweh'e  months  thereafter ;  and 
the  monies  arising  from  such  sale,  shall  be  first  applied  to 
the  discharge  of  the  sum  due  to  the  assignee,  mortgagee  or 
other  person  or  persons,  to  whom  such  conveyance  was 
maclc,  and  the  residue  shall  be  applied  in  like  manner  as 
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the  other  part  of  the  debtor's  estate.  The.  7th  clause  of 
the  act  declares,  that  the  assignee^'inortgagee,  or  such  per- 
son to  whom  any  conveyance  shall  have  been  made  as 
aforesaid)  that  is  to  secure  the  payment  of  a  debt,  shall 
not  appear  before  the  court  at  the  time  appointed  for  the 
appearance  of  the  creditors,  and  shall  make  oath  of  the 
bona  fide  debt  due  such  assignment,  mortgage  or  convey- 
ance in  trust,  shall  be  deemed  fraudulent.  In  this,  case, 
the  creditor,  secured  by  mortgage,  not  having  proved  his 
debt  in  the  manner  prescribed  by  the  act,  has  lost  his  lien. 

Th«  motion  must  therefore  be  discharged. 

Justices  NqU^  Johnson^  Gantt  and  Colcock^  concurred. 


.    Ex-Parte,  City  SnERirr. 

When  a  mortgage  for  certain  lots  was  duly  recorded,  subsequent  to 
which  several  suits  were  commenced  against  tlie  same  mortgagor^ 
iind  judgments  were  obtained,  and  executions  lodged,  and  the  lots  in 
question  were  levied  on  and  sold,  and  at  the  sale  the  mortgagee^r- 
chased  them,  the  question  was  whether  the  mortgagee  or  the  other 
creditors  were  entitled  to  the  money  ?  And  the  court  Held  that  the 
judgments  were  first  entitled  to  be  satisfied. 

X  HIS  was  'a  rule  on  the  sheriff,  to  shew  cause  why  he 
did  not  pay  to- the  mortgagee  of  certain  lots  of  land  in  the 
city  of  Charleston,  money  which  had  been  made  by  the  sale 
of  the  said  lots  under  judgments  obtained  by  the  other 
creditors  of  the  mortgagee. 

It  appeared  that  the  lots  in  question  were  the  property 
of  y»  A*  Schrooder^  who  had  mortgaged  them  to  Sass^  to 
secure  the  payment  of  a  bond.  The  mortgage  had  been 
duly  recorded.  Subsequent  to  the  recording  of  the  mort- 
gage, several  suits  were  commenced  against  Schrcoder  by 
his  creditors.  Judgments  were  obtained  and  exfcutions 
lodged.  The  lots  in  question  were  levied  upon  and  sold, 
and  at  the  sale,  the  mortgagee  purchased  the  lots.  The 
question  was  whether  the  mortgagee  or  the  other  creditors 
were  entitled  to  the  money  I 

TheReporder  being  of  opinion  that  the  mortgagee  was 
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fu-st  entitled  to  satialaction,  the  rule  was  made  absolute, 

A  motion  was  now  submitted  to  reverse  the  order  of 
the  Recorder. 

Mr.  Justice  linger  delivered  the  opinion  oi  the  court. 

At  common  law,  on  the  non-payment  of  the  money  at 
the  time  limited,  the  mortga^^eu's  estate  becomes  abbolute. 
But  by  the  act  of  1791,  his  situalion  is  altered.  Th^  raorl- 
gagor  is  declared  to  be  the  owner  of  the  land,  even  after 
the  time  for  the  payment  of  the  money  has  elapsed  ;  and 
the  land  mortgaged  is  considtved  o!»]y  as  a  pledge  to  se- 
cure the  payment  of  the  money  due.  This  act  prevents 
the  mortgagee  from  proceeding  against  the  land  by  eject- 
ment,  which  could  be  done  at,  common  law  ;  but  the  mort* 
gagee  is  still  at  liberty  to  bring  an  action  of  debt  on  his 
bond,  and  to  proceed  against  the  property  of  the  mortga- 
gor generally  ;  or  lie  may  apply  to  the  Court  of  Common 
Pleas,  after  judgment,  for  an  order  to  sell  the  mortgaged 
land,  provided  any  judgment  has  been  obtained  against  the 
mortgagor  subsequent  to  the  date  of  the  mortgage,  and 
prior  to  the  judgment  by  the  mortgn^ce.  .Should  anodier 
judgment  creditor  proceed  to  sell  the  property  mortgaged 
to  satisfy  his  own  demand,  he  could  only  sell  what  really 
belonged  to  the  defendant ;  that  is,  the  lan:l  subject  to  the 
lien  of  the  mortgage  :  and  the  purchaser  having  notice  oi 
the  mortgage,  (and  recording  is  notice,)  could  only  pur- 
chase subject  to  the  mortgage  ;  in  other  words,  all  that  the 
mortgagor  possesses,  and  therefore  all  that  could  be  sold, 
IS  the  equity  of  redemption.  Nor  is  the  case  altered  fis  it 
respects  the  quantity  of  interest  sold,  by  the  mortgagee  be- 
coming the  purchaser.  He  could  only  purchase  what 
could  be  legally  sold,  the  eqait3^of  redemption.  But  hav- 
ing purchased  the  equity  of  redemption,  the  whole  estate 
becomes  united  in  him. 

In  the  case  of  Jackson  vs.  Hull^  ^10  Johnson^  481,J 
the  mortgagee  sold  under  his  own  judgment,  and  receiv- 
ed the  proceeds.  He  then  brought  an  action  of  ejectment^ 
against  the  purchaser,  and  recovered,  and  the  judgment 
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Vas  sustained  on  the  ground  that  only  the  equity  of  re- 
demption  had  been  sold  under  the  first  judgment,  and  the 
'mortgagee  was  still  entided  to  the  estate,  subject  only  td 
the  equity  of  redemption. 

The  act  of  1791  has  affected  in  some  degree  the  parties 
to  a  mortgage ;  but  when  construed  in  conjunction  with 
the  act  of  1797,  which  declared  that  a  release  of  the  equi- 
ty of  redemption  to  the  mortgagee  shall  have  the  same 
effect  as  if  the  act  of  1791  had  not  been  passed,  it  appears 
that  no  other  change  has  been  produced  but  to  prevent  tha 
mortgagee  from  bringing  an  action  of  ejectment. 

In  the  case  of  tne  Executors  of  Ashe  vs.  Executor  of 
Livingston^  ("9,  Bay^  80,^  the  Court  is  supposed  to  have 
established  a  different  rule.  But  this  is  a  mistake.  In 
that  case,  the  contest  was  between  a  judgment  creditor 
and  a  prior  mortgagee  for  the  assets  of  the  estate  of  Ber- 
tvickm  There  is  no  question  that  a  mortgagee  may  forego 
his  mortgage,  and  proceed  against  the  estate  generally ; 
and  there  is  as  little  question  that  under  the  executor's  act 
of  this  State,  a  prior  mortgage  is  preferred  to  a  subsequent 
judgment.  At  the  death  of  Benvicl\  the  mortgage  of 
Ashe^  though  misplaced,  was  in  existence,*  and  though  not 
recfirded,  was  binrling.  And  the  mortgage  of  Ashe  ought 
to  have  been  satisfied  before  the  judgment' of  Lft;i;2^*f on 
vras  paid,  which  from  having  been  obtained  subsequent  to 
Benvick^s  death,  must  have  been  jonior  to  Ashe^s  mort-» 
gage.  The  Executors  of  Ashe ^  whose  prior  claim  had  been 
thus  unintentionally  neglected,  thought  proper  to  follow 
the  money  into  the  hands  of  the  Executor  of  Livingston^  to 
whom  it  had  been  improperly  paid,  rather  than  proceed 
against  the  land  which  was  in  the  hands  of  a  bona  fide  pur- 
chaser. The  court  then  only  decided  that  a  prior  mort- 
gage was  preferred  under  the  executor'*s  act  to  a  junior 
judgment ;  and  that  an  action  of  assumpsit  would  lie. 

But  independent  of  the  executor's  act,  the  case  of  Ltv- 
2figston'ads»  Ashe^  is  very  distinguishable  from  the  one  in 
question.  The  mortgage  was  executed  by  Berwick  many 
years  prior  to  1791 ;  and  on  the  failure  ofBerrvick  to  pay 
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the  money,  the  lestate  h^d  b<:coii^e  absolute  in  4^hs,  It 
was  then  his  estate  that  was3old  and  not  Berwick* s.  The 
fbe|ifff  it  is  true,  sold  it  as  Bierwtclf's^  but  it  was  evident- 
ly  a  mistake  arisipg  from  an  ignonince  of  Ashe^s  mortgage. 
This  mistake  or  ^rror  w;^  not  conclusive  OQ  Ashe  ,*  and 
^is  ^representative  might  hav^  brpught  his  a(:tion  of  eject*' 
ment,  and  must  have  recovered!.  But  it  was  perfectly  in 
his  power  to  acquiesce  in  the  sale,  and  to  pursue  the  pur- 
chase money,  which  he  did,  and  was  supported  in  so  doing 
))y  the  court. 

Nor  does  the  case  of  J^x^Parte  $tagff^  f\  Nott  Eif  JMi 
Corif^40SjJ  decided  in  January  Term,  J819,  interfere 
with  the  view  I  have  taken  of  this  case.  In  that  case,  the 
oply  question  made,  was  as  to  the  priority  of  the  liens. — 
And  the  court  decided  that  a  mortgage  recorded  before  a 
judgn^^nt  was  confessed,  though  both  were  done  on  the 
same  day,  was  to  be  preferred*  Although  it  does  not  ap- 
pear from  the  statement  of  that  case,  I  am  informed  by  the 
Judge  who  delivered  the  opinion  of  the  court,  that  it  was 
understood  that  both  parties  had  agreed  that  the  whole  in- 
terest in  the  land  should  be  sold  by  the  sheriff,  and  that 
the  iponey  made  should  be  paid  as  the  court  should  de- 
cide. The  fact  was,  that  the  property  was  not  sfufficient 
to  99tisfy  the  mortgagee,  and  therefore  the  equity  of  re- 
demption was  of  no  value.  If  the  judigment  creditor  could 
not  come  in  with  the  mortgagee,  he  could  get  nothing. 

I  am  of  opinion  therefore  ^t  the  order  of  the  City 
Court  ought  to  be  reversed. 

Justices  Gantt  and  JohnsoiXy  concurred. 

Mr.  Justice  Nott : 

I  concur  in  this  case,  on  the  ground  that  the  mortgagee 
ws^  ^  mere  stranger,  sind  could  notb?  known  to  the  court. 

Mr.  Justice  Richardson : 

I  dissent,  upon  the  authority  of  the  cstse  of  the  Executors 
of  Ashe  vs.  Executor  of  Livingston. 
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•  Jameis  B.  Richardson  t^.  GsoiLeB  WittT]^taLz>; 

Kq  tffoceedings  'are  neeeasiuy  to  be  had  against  the  garnishee  who 
makes  no  veturn  to  the  attachment^  .until  judgment  is  recovered 
against  the  absent  debtor ;  and  then  upott  moliotif  U  tettmi  even 
without  notice,  judgment  may  be  entered  up  agunSt  the^gamish^e ; 
therefore,  a  garnishee  who  has  made  no  return,  and  agiunst  whom  no 
pfoceedhigahave  been  had  for  four  years,  6ut  during  which  time  the 
judgment  had  hot  yet  be6n  recovered  again  A  the  libseiit  debtor,  c^h- 
not  be  ezamitied  as  a  witness  on  the  part  of  apch  abseift  debtor,  oil 
the  ^ial  of  the  case  in  which  be  had  been  gan&isheed. 

It  seems  that  the  act  of  the  legislature  making  a  copy  writ,  left  at  the 
rendence  of  the  defendant  equivalent  to  personal  service,  does  not 
include  writs  of  attachment. 

,   Attachment. 

X  HIS  wa^  ail  action  to  recover  the  vsilue  of  a  fiegro, 
purchased  of  the  defendant.  It  appeared  that  the  negro 
was  sold  for  a  full  price,  and  there  was  some  evidence  of 
his  having  been  unsound  at  the  tittie  of  sale*  As  the  de- 
fendant was  absent  from  the  state,  a  writ  of  Attitchment  was 
served  upon  GoL  Hov^ard^  who  had  in  his  possession  pto- 
perty  of  the  defendant.  CoL  Howard  mside  no  retutn  to 
the  writ ;  but  against  him  there  had  been  no  proceeding^ 
from  the  service  of  the  attachment  to  the  day  of  trial,  a  pe- 
riod of  four  y«ars.  Under  these  circumstiknces,  he  was 
offered  as  a  witness  on  the  part  of  the  defendant ;  and  was 
objected  to  by  the  plaintiff's  counsel,  on  the  ground,  that  a$« 
garnishee,  who  had  made  no  return,  he  was  liable  for  the 
amount  that  might  be  recovered  in  the  action. 

The  defendant's  counsel,  on  the  contrary  contended, 
tlifit  as  there  had  been  no  judgment  by  default  entered  up^ 
as  is  the  practice  in  such  cases,  nor  other  proceeding  had* 
for  fouf  years,  the  plaintiff  was  to  be  regai*ded  as  having 
abandoned  his  claim  upon  the  garnishee,  and  that  he  was  in 
fact  out  of  court. 

The  Court  overruled  the  objection,  anfl  the  witness  was 
sworn,  and  testified  strongly  to  the  soundness  of  the  negro 
at  the  time  of  the  sale.. 

A  verdict  was  had  for  the  defendant.   • 

A  motion  was  made  for  a  new  trial  on  the  ground 
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Ihat  the  court  erred  in  admitting  the  evidence  of  the  gar-» 

nishee^ 

Mr.  Justice  Ilug'er  delivered  the  opinion  of  the  court* 
At  the  trial  I  was  unacquainted  with  a  decision  of  the 
Constitutional  Court,  made  at  Columbia  some  ytfars  since, 
and  which  my  Senior  Brothers  tell  me  fixed  the  practice  in 
9uch  cases*  The  decision  has  not  been  reported,  neither 
is  the  title  recollected,  but  the  garnishee  was  a  Mr.  Stlli- 
man.  In  the  case  alluded  to,  it  was  determined,  that  no 
proceedings  were  necessary  to  be  had  against  the  gami-!> 
shee  who  makes  no  Return  to  the  attachment  until  judg> 
ment  was  had  against  the  absent  debtor*  And  then  upon 
motion,  even  without  notice,  judgment  is  entered  up 
against  the  garnishee.  As  the  court  decided  in  tlie  case 
of  Wm.  Alston^  garnishee  of  Finc^ney^  not  reported  as  I 
know  of,  that  .the  act  ot  the  legislature  making  a  copy  writ, 
Uft  at  the  residence  of  the  defendant,  equivalent  to  per- 
sonal service,  did  not  include  writs  of  attachment,  I  ap- 
prehend that  no  inconvenience  will  result  from  dispensing 
with  notice. 

A  new  trial  is  ordered. 

Justices  Bay^  Nott^  Gantt  and  johnson^  concurred. 
The  State  vs.  John  JDuncan. 

A  thorougbfurc,  or  way,  leading  from  one  highway  to  another,  is  a 
highway,  the  stopping  of  which  is  a  nuisance,  for  which  an  indict- 
ment  will  lie! 

Indictment  for  a  nuisance  in  stopping  a  public  highway* 

rn 

A  HIS  was  an  indictment  against  John  Duncan^  for  a 
nuisance  in  obstructing  a  navigable  creek,  by  erecting 
flood  gates  across  its  mouth,  and  in  maintaining  these  flood 
gates. 

A  number  of  witnesses  were  called  on  the  part  of  the 
prosecution,  who  proved  that  they  had  always  considered  < 


T    • 


May  Term.  40S 

U>is  a  public  creek,  and  they  believed  it  to  be  geDerally  so 
reputed;  that  it  had  been  always  open,  uniil  thcr  dam  own* 
ed  by  the  defendant  was  built,  and  that  boats,  wood- 
^  schooners,  &c.  had  used  the  creek.  That  it  was  dry  aC 
lowwater,  and  that  the  mouth  of  the  creek  was  about  two 
feet  above  the  water  in  the  river  at  low  tide.  The  creek 
runs  from  Ashley  river  through  the  marsh  on  the  west 
side  of  Charle:iton^  and,  it  appeared  from  the  evidence  of 
one  witness,  that  Ltjnche*9  street  runs  down  to  this  creek, 
at  the  extremity  of  which,  on  Cumming^s  cretk^  there  is  a 
landitig. 

On  the  part  of  the  defendant,  several  witnesses  proved 
that  they  never  had  heard  of  this  being  a  public  navigable 
creek;  that  they  never  had  considered  it  such  ;  and  though 
they  had  every  opportunity  of  becoming  acquainted  with 
the  fact,  had  it  existed,  they  never  knew  that  it  had  the 
reputation  of  being  a  public  creek.  The  copy  of  a  pbt 
and  grant,  by  the  Lords  proprietors,  to  jchn  Cumming^  of 
a  tract  of  133  acres  of  land  lying  between  Cooper  and  Ash^ 
hy  rivers  was  produced.  The  plat  of  land  northerly  and 
southerly  was  bounded  by  streight  lines  running  from  river 
to  river. 

*  It  was  contended  on  the  part  of  the  State^  that  Cum- 
ming*8  creek,  (the  creek  in  dispute,)  formed  a  part  of  the 
southern  boundary ;  and  the  defendant  insisted  that  the 
south  line  crossed  the  creek  and  went  to  the  river.  There 
were  further  given  in  evidence  for  the  defendant,  the  acts 
of  the  legislature,  vesting,  as  he  contended,  the  whole 
creek  in  the  city  of  Charleston ;  an  early  plat  of  Charles-^ 
ton;  a  plat  of  Charleston  of  1770  ;  one  of  the  city  lands  by 
Purceily  surveyor,  in  1797,  including  the  creek  ;  seve- 
ral other  plats  illustrative  of  the  subject,  and  intended  to 

shew  that  the  creek  had  always  been  considered  within  the 
city  lands,  and  a  regular  chain  of  titles  from  the  City  to  the 

defendant,  giving  an  express  authority   to  erect  the  flood 
gate  complained  of  as  a  nuisance. 

The  jury  found  the  defendant  guilty;  and  he  mov- 
ed for  a  new  trial  on  the  ground,  that  (he  evidence  did  not 
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support  the  allegation  containtd  in  the  indictment,  that  tb^* 
defendant  had  stopped  a  public  highway. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court* 
The  dii&cuUy  in  this  case  is,  to  ascertain  the  character 
•f  Cumtning's  creek*  It  appears  to  have  been  used  for 
Aiany  years  as  a  way  by  which  the  people  living  on  Hatkn^ 
tOfC9  green  approached  their  dwellings  from  Ashley  river ;  I 
but  this  alone  would  not  constitute  a  highway  i  for  a  way 
leading  from  a  highway,  and  ternHnatiiig  at  a  privatt' 
house  or  in  a  particular  neighbourhood  is  not  a  ptibltc,  but 
a  private  way^  for  the  stopping  of  which  ail  indictment 
will  not  lie,  (\  Hatvkins^  36r ;)  but  a  thbrdughfare  or 
Way  leading  from  one  highway  to  akiother,  is  a  highway* 
the  stopping  of  which  is  a  nuisance,  for  which  an  indict- 
ment will  lie.  (5  Taunton^  125.  J  There  is  no  doubC 
that  Ashley  river  is  a  highway,  and  as  little  that  Lynch'e^S' 
street  is  one.  If  therefore  Cumming^s  creek  be  a  thordu^- 
fare  between  Ashley  river  and  Lynchers  street,  or  a*iy  other 
street  equally  a  highway,  a  stoppage  of  it  is  a  nuisance,  for 
which  the  proper  remedy  is  indictment.  The  witnesses 
however  appear  not  to  have  distinguished  between  a  pub- 
lic and  private  way,  and  only  one,  and  he  incidentally  men- 
tioned that  there  was  a  public  lauding  place  at  the  extremi- 
ty of  lafnche\  street  on  Cumming^s  creek«  If  this  Hex  had 
been  fxjSHty  proved,  or  bad  it  been  distinctly  submitted  to 
the  jury,  and  they  had  thought  proper  to  find  the  verdict 
they  did,  I  should  have  been  unwilling  to  disturb  it ;  but 
as  there  is  some  doubt  whether  the  jury  eVer  regardied  the 
existence  of  this  fact  as  important  in  the  case,  and  as  no  in- 
jury can  result  from  another  trial,  and  much  consideration 
is  due  to  the  public  interests  involved,  I  am  of  opinloti  that 
the  motion  for  a  new  trial  ought  to  be  granted. 

Justices  Nott:,  Bail  ^^^  yoh?2son^  concurred* 
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Anthokt  Rodericks  »>.  William  R*  Patne. 

4>  plaintiiF  in  replevin^  is  bound  to  file  his  declaration*  and  post  his  rule 
to  plead  within  a  year  and  day,  as  other  phuotifik. 

JLN  this  case,  a  ivrit  of  Replevin  was  issued  on  the  14tli 
April,  1819  ;  and  on  the  13th  May  following,  the  declara- 
tion was  filed*  No  further  proceedings  were  had  until 
the  25th  July,  1820,  when  a  rule  to  plead  was  posted.  The 
defendant  did  not  plead,  and  on  the  2d  of  Septemher  fol^ 
lowing,  the  plaintiff  obtained  an  order  for  judgment.  The 
c^e  ^as  then  put  on  the  writ  of  inquiry  docket,  and  when 
called^ u  motion  w:^  made  by  the  defendant  to  set  aside' 
the  judgment,  on  the  ground  that  more  than  a  day  and  « 
year  had  intervened  between  the  filing  of  the  declaratioa 
and  posting  the  rule  to  plead. 

This  motion  was  sustained  by  the  Circuit  Court,  and  a 
motion  was    submitted   to    reverse   the    order   of    the-- 
Circuit  Court,  and  to  reinstate  the  case  on  the  docket. 

Mr.  Justice  Hugger  delivered  the  opinion  of  the  court. 

It  is  not  pretqnded  that  the  plaintiff  is  not  bound  to  post 
his  rule  to  plead  within  the  day  and  year  from  the  filing  of - 
his  declaration ;  but  it  is  contended  that  a  plaintiff  in  re^  ' 
pleyin  so  called,  is  in  fact  defendant,  and  therefore  not 
bounct  by  those  rules  which  apply  to  plaintiffs  general- 
ly. However  different  in  some  respects  the  plaintiff  in  re- 
plevin may  be  from  plaintiffs  generally,  he  must  be  go- 
verned by  the  same  rules,  when  similarly  situated.  In  fil- 
ing his  declaration  and  posting  his  rule  to  plead,  there  is 
no  difference  between  them,  and  the  same  rules  which  go- 
vern in  one  case,  extend  to  all.  If  the  plaintiff  in  replevin 
were  not  bound  to  post  his  rule,  neither  would  he  be  bound 
to  declare,  and  if  not  bound  to  declare  within  a  fixed  pe- 
riod^ it  is  difficult  to  imagine  how  and  when  the  suit  would 
terminate. 

The  motion  is  refused. 
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Same  vs.  Same. 

9 

A  defendant  who  has  not  entered  an  appearance,  nor  Hied  a  ple^,  can- 
not move  to  enter  up  judgment  of  iion  prot, 

As  soon  as  the  order  for  judgment  was  set  aside  in  this 
case,  the  defendant's  counsel  moved  for  leave  to  enter  up 
judgment  of  non  pros,  which  M'as  refusid. 

A  motion  was  submitted  to  reverse  that  order. — 
But  there  was  nothing  to  suj^port  a  judgment.  The  de- 
fendant had  entered  no  appcurimce,  miiher  had  he  filed  a 
plea.     This  motion  must  also  be  dismissed. 

Justices  Nottj  Johnson^  Gantt^  Richardaon  and  Colcsck^ 
concurred. 

A.  Browne  &  Co.  v.s\  Jonatha:^  Coit. 

Wher^  the  defendant  accepted  a  bill  of  exchanj^e,  upon  copdition  that 
he  sold  certain  gt)ods  of  t' t»  drawer  before  the  bill  became  due, 
which  poods,  before  the  bi!'  became  due,  were  attached  by  a  credi- 
tor of  the  drawer  in  the  hands  of  the'^cceptor,  and  before  ihey  were 
sold,  tlie  Court  Iltld  that  tiie  defendant  was  not  bound  by  his  accept- 
ance. 

XN  this  case,  a  bill  of  cxcliange  was  drawn  on  the  defen- 
dant in  favor  of  the  phiintiffs  by  A.  B.  of  New-York^  who 
had  consigned  goods  to  the  drawee  for  sale.  Be  lore  the 
goods  were  sold,  the  bill  was  presented  for  acceptance,  and 
refueed.  CoH  however  said, ///«f  if  the  goods  ivere  sold 
when  the  bill  became  duc^  he  would  pay  it^  and  of  this,  due. 
notice  was  giveo  to  the  drawer.  Bctore  the  bill  was  due, 
aud  before  the  goods  were  sold,  they  were  attached  in  the 
hands  of  Coit  by  the  creditors  of  A.  B.  Coit  was  applied 
to  for  payment  on  the  day  the  bill  became  due,  and  refused. 
The  goods  have  been  since  sold  with  the  consent  of  all 
parties,  &nd  the  proceeds  left  in  the  hands  of  the  defendant 
to  await  the  result  of  this  action.  If  the  plaintilTs  fail 
the  attaching  creditors  are  to  take. 

A  verdict  was  had  for  the  plainUfT,       '**, 

•J  ;. 


Joseph  Brown  vs.  R.  Sh^nd, 

There  is  no  ^^'ccise  form  of  words  necessary  for  a  will  of  personal  pro 
perly,  bu*.  whatever  forfn  be  adopted,  it  must  always  be  made  to  ap 
pear  that   be  intention  of  the  testator  was/x^(/  and  determined. 

52 
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A  rtiotion  was  now  made  to  set  aside  the  judgment,  and 
to  order  a  non  suit. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court,   y"  | 

If  the  defendant  be  liable  on  his  conditional  acceptance, 
he  must  be  regarded  as  a  creditor  in  possession,  and  the 
attachment  must  be  dissolved.  If  he  be  not  liable,  the 
holder  of  the  bill  can  have  no  lien  on  the  goods,  as  it  was 
taken  on  the  general  credit  of  the  drawee.     ^Chitty  199*  J 

The  only  question  then  is,  as  to  the  liability  of  the  de- 
fendant ?  His  acceptance  being  conditional,  he  could  on- 
.  ly  become  liable  on  the  performance  of  the  condition.  He 
agreed  to  pay  the  bill  on  the  day  it  was  <lue,  if  he  could 
sell  the  goods ;  but  before  that  day  the  goods  v/ere  attach- 
ed ;  and  it  was,  by  operation  of  law,  out  of  his  power  to 
sell ;  they  had  in  the  words  of  the  act  "  been  made  liable 
in  law  to  answer  any  judgment  that  shaH  hereafter  he  re- 
covered and  awarded  upon  that  process."  The  event  then 
did  not  occur  upon  which  he  was  to  become  liable,  and  its 
non -occurrence  was  not  the  effect  of  his  contrivance,  nor 
was  it  in  his  power  to  avoid  it.  If  a  merchant  undertake 
to  accept  a  bill,  on  condition  that  a  cargo  of  equal  value  be 
consigned  to  him,  and  the  cargo  consigned  be  not  of  equal 
value,  he  is  not  bound  to  accept.  (Douglas^  297.  J  Or 
if  he  promise  to  pay  a  bill,  provided  a  certai-n  vessel  con- 
signed to  him  shall  arrive,  and  she  is  lost,  he  is  not  liable* 
If  he  accept  on  any  condition,  the  performance  of  which  is 
prevented  by  the  act  of  God,  he  is  not  liable  ;  neither  can 
he  be  liable  when  the  condition  is  prevented  by  an  act  of 
the  law.  fChitty^  199,  200. J  The  motion  in  this  case 
must  therefore  prevail. 

Justices  Nott^  Johnson^  Gantt  and  Colcock^  concurred* 
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An  appesd  from  the  Ordinary  of  Charleston  district* 

AN  this  case,  it  appeared  thai^JRobert  Hatg  died,  leaving 
three  testamentary  papers. 

The  fir^t  was  dated  in  1810,  and  was  signed  and  sealed 
by  the  testator,  and  attested  by  three  witnesses.  In  this 
will,  hy  which  the  whole  of  his  property  was  disposed  of, 
Whitford  Smith  was  left  a  legacy  of  S  500,  and  was  ap- 
pointed an  executor  with  two  others. 

Some  time  after  the  execution  of  this  will,  ^ar^  became 
dissatisfied  with  the  conduct  of  Smithy  and  mentioned  to 
one  or  two  of  his  friends  that  he  would  alter  his  will ;  and 
to  one  that  he  had  altered  his  will,  in  consequence  of  the  ill 
conduct  of  Smithm  He  further  stated,  that  he  meant  to 
provide  for  Mary^  (his  slave,)  and  her  children..  In  pur- 
suance of  this  intention,  and  before  April,  1813,  he  drew 
up  instructions,  from  which  he  said  another  will  should  be 
drawn.  These  instructions  were  in  his  own  hand-writing, 
but  were  neither  signed,  sealed,  nor  dated  ;  and  no  men- 
tion is  made  of  Smithy  either  as  legatee  or  executor.  At 
the  bottom  of  the  page  on  which  the  instructions  were 
written,  and  where  the  testator's  name  is  usually  signed, 
after  "  my  executors,"  are  written  three  names,  only  one 
of  which  is  found  in  the  will  of  1810.  By  this  memoran- 
'  dum,  his  "  real  and  personal  property"  were  mentioned. 
A  Mr.  Brown  was  requested  by  ETaig-  to  draw  a  will  in 
conformity  to  the  instructions,  which  was  accordingly  done 
on  the  Slst  of  April,  1813.  This  paper  was  not  signed; 
the  usual  words  of  attestation  were  added,  but  not  sub- 
scribed by  any  witness. 

On  the  back  of  this  paper,  and  in  the  hand-writingof  Siary, 
'was  commenced  another  will,  in  the  following  words : 

"  The  last  will  and  testament  of  Robert  Hatg^  of  the  ci- 
ty of  Charleston^  State  of  S out h- Carolina^  carpenter.  I 
will  and  bequeath  to  my  beloved  niece  Mrs.  Lockey^  250 
shares  in  the  Union  Bank.'^'*  Nothing  more  was  added. — 
This  legatee  got  nothing  by  the  first  will,  and  only  200 
shares  by  the  memorandum,  and  the  will  drawn  by  Brorvm 
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Evans^  one  of  the  executors  name  d  in  the  xnemorandum, 
^ind  in  the  will  drawn  by  Brown^  was  with  Haig  when  hf 
died,  and  for  some  days  before.  He  f  Evans,  J  represented 
Haig"  as  very  feeble  on  the  day  before  he  died,  but  in  hi^ 
senses.  When  asked  on  that  day  to  sign  the  will,  drawn 
by  Broxvji^  Haig  replied,  "  to-morrow."  When  interro- 
gated about  the  distribution  of  his  property,  he  said,  he 
wished  to  leave  something  to  charitable  societies,  naming 
two.  Neither  of  these  societies  were  mentioned  in  either 
of  the  wills,  or  in  the  memorandum.  It  did  not  appes^r 
that  the  testator  left  anv  real  estate. 

The  Ordinary  decided  in  favor  of  the  second  testament 
tary  paper,  (the  memorandum  of  instructions.) 

On  an  appeal  to  the  Circuil  Court,  his  decision  was  re* 
versed,  and  the  first  will  established. 

A  motion  was  now  submitted  to  reverse  the  decision  of 
the  Circuit  Court, 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

There  is  no  precise  form  established  for  a  will  of  person* 
al  property,  but  whatever  form  be  adopted,  it  must  always 
be  made  to  appear  that  the  intention  of  the  testator  was  fix- 
ed ai>d  determined.  In  the  language  of  one  of  the  elenien* 
tary  writers,  (\  Sxvinburne^  12, J  referred  to,  it  must  be 
complete  and  perfect,  and  not  left  unfinished,  to  be  com- 
pleted at  another  time.  The  preservation  of  the  will  of 
1810,  the  declarations  of  the  testator,  that  he  intended  the 
memorandum  as  something  from  which  a  will  was  to  be 
drawn,  the  non-execution  of  the  draft  which  was  always 
in  the  testator's  power  from  1813  to  1819,  when  he  died, 
the  commencement  of  another  will  on  the  back  of  the  draft 
in  his  own  hand  writing,  nearly  as  variant  from  the  mcmor 
randum  as  the  memorandum  was  from  the  will  of  1810, 
his  declarations  even  as  late  as  the  day  before  his  death, 
that  he  intended  to  leave  legacies  to  two  charitable  socie- 
ties not  mentioned  in  his  memorandum,  are  facts  that  ful- 
ly authorize  the  inference,  that  the  intention  to  establish 
the  memorandum;  and  to  revoke  the  will  of  1810,  was  ne* 
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ver  fixed  and  perfect,  although  the  testator  may  at  time.; 
have  thought*of  doing  so.  The  cases  from  P/tiikmore^ns 
well  as  all  the  other  cases  referred  to  by  the  appellani'*s 
counsel,  only  shew  that  from  different  tacts,  a  different  con- 
clusion has  been  drawn*  In  most  of  them,  death  follow- 
ed so  soon  after  the  issuing  of  instructions,  as  not  only  to 
have  prevented  the  execution  of  the  wills,  but  to  have  ex- 
cluded the  probability,  if  not  the  possibility  of  the  testator 
having  changed  his  mind.  He  would  have  signed  had  he 
lived,  is  the  irresrstable  inference  in  each ;  but  what  be- 
comes of  this  inference,  when  six  years  intervene  between 
the  completion  of  the  draft,  and  the  death  of  the  testator  ? 
I  think,  reversed,  he  would  have  executed  it,  had  he  ap- 
proved, is  at  least  an  authorized  presumption.  In  the 
case  of  JFalker  vs.  Walker^  ("l  Mcrivale^  503^J  a  testa- 
mentary paper  formerly  drawn,  signed  and  sealed,  but 
which  had  words  of  attestation  and  no  witness,  was  ruled 
to  be  no  will;  because,  from  the  words  of  attestation,  it 
appeared  that  the  instrument  was  intended  to  have  been 
witnessed,  and  as  it  was  never  witnessed,  the  intention 
had  never  been  complete  and  perfect.  This  case  goes  very 
far ;  further,  I  think,  than  I  should  be  disposed  to  go  ;  hut 
should  a  jury  so  decide,  I  should  notfeel  myself  authoriz- 
ed to  say,  they  were  wrong. 

The  motion  is  refused. 

Justices  Bai/j  Nott  and  Johnson^  concurred, 

Mr.  Justice  Gantt  dissenting,  delivered  the  following 
opinion : 

I  dissent  from  the  opinion  delivered  in  this  case,  on  the 
ground,  that  the  decision  made  by  the  Ordinary  in  favor  of 
paper  B.  as  the  last  will  and  testament  of  Robert  Haig^  in 
opposition  to  the  paper  A.  was  strictly  correct  and  legal. 
Paper  B.  was  written,  as  appears  by  the  evidence,  after 
that  of  A.  had  been  duly  executed.  It  was  in  the  hand- 
writing of  the  testator  himself,  and  as  the  last  will  governs^ 
the  former  testamentary  paper  A.  was  ipso  facto^  revok- 
ed.    Nothing  remained  to  he  done  by  the  testator  to  per- 
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fcct-the  paper  B.  as  his  will.     If  the  intention  of  the  testa- 
tor was  left  equivocal,  after  an  act  so  plainly  demonstra- 
tive of  a  revocation  of  the  paper  A.  as  was  evidenced  by 
the  paper  B.  the  declarations  of  the  testator  were  sufficient 
to  renrjove  all  doubt.     He  said  to  Elfe^  that  he  had  made  a 
ne%v  will,  and  that  he  had  left  out  Smithy   who  had  been 
named  executor  in  his  former  will,  with  other  declarations, 
shewing  that  the  new  will  alluded  to,  was  the  paper  B. — 
Thus  considered,  I  think  paper   A.  was  legally  revoked 
by  the  act  of  the  testator  in  writing  paper  B.  and  declaring 
as  he  did,  the  latter  to  be  his  will.     The  doubt  which  the 
case  affords,  in  my  opinion  is,  whether  the  paper  B.  was 
revoked  in  turn  by  paper  C,     Now  I   lay  no  stress  Upon 
the  circumstance  of  this  paper  C  having  remained  for  a 
considerable  lime  in  the  possession  of  the  testator  unexe- 
cuted as  he  intended,  to-wit,  by  the  attestation  of  witness- 
es.     Those  were  unnecessary 'formalities,  (being  of  per- 
-sonal  estate.)     The*  day  previous  to  the  testator's  death, 
he  declared  C.  to  be  his  will,  and  that  he  meant  to  execute 
it  liie  next  day.     He   was  prevented  by  the  act  of  God 
frono  completing  his  intention,  and  this  circumstance  from 
the  authority  of  the  case  quoted  from  Philtemore^s  Reports^ 
72,  gives  efficacy  to  the  intention  of  the  testator,  and  would 
establish  the  paper  C.  as  his  last  will  and  testament  ;^  and 
this  intention  ought  injustice  to  be  carried  into  execution, 
where  it  can  be  done  consibtent  with  the  rules  of  law.     I 
am  inclined  to  think  that  C.  might  have  been  considered 
without  any   violation    of  legal    principles  as  the  last  will 
and  testament  of  the  testator.     But  il  it   could   not,   then 
the  paper  B.  remained  of  force  and  unrevoked.     \Vheth{.r 
the  paper  B.  was  revoked  by  that  of  C-  is  rendered  doubt- 
ful from  the  circumstance  that  the  testator  declared  an  in- 
tention of  doing  a  farther  act  before  C.  v/asto  be  considered 
as  complete.     Admit  therefore  that  the  latter  was  not  per- 
fected according  to  law,  then  B.  remained  unrevoked  and 
of  force.     I  am  inclined  however,  upon  the  whole  oi  the 
case  to  consider  the  paper  B.  and  the  memorandum  on  the 
back  of  C.  all  in  the  hand  writing  of  the  testator  himself,  * 
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as  canstituting  bis  last  will  and  testament.  The  design 
of  the  testator  io  the  memorandum  alluded  to,  was  mere- 
ly toenlurRe  a  bequest  given  by  the  paper  B.  and  whilst  it 
affords  additional  evidence  of  the  revocation  of  A.  is  a  ta- 
cit recognition  that  B.  was  designed  as  his  last  will  and 
testament.  In  thus  hastily  declaring  my  dissent  to  aa 
opinion  otherwise  unanimous,  I  am  free  to  acknowledge 
tl?e  distrnst  I  entertained  as  to  its  correctness  ;  but  believ- 
ing that  I  have  the  sanction  of  law  for  its  support,!  should 
be  unfaithful  to  myself  to  withhold  the  expression  of  roy 
opinion. 


William  Greenwood,  et  ah  vs.  William  Naylor. 

Where  9ifi,fa.  was  lodged  in  llie  office  of  the  sberifF  of  the  district  ot' 
Cliarleston,  marked  **  lodged  to  fn'ndf'*  which  the  court  considered  as 
a  stay,  and  »Jt^fa-  subsequently  delivered  to  the  Citt/  sheriff  with  an  or- 
der to  **  ievv  and  sell,"  and  the  Citif  sheriff  accordingly  sold  tlie  per- 
sonal property  of  the  defendant,  and  had  the  proceeds  ui  his  bands ; 
upon  a  n//eihe  Court  Held  that  the  execution  first  delivered shouhi  ha 
first  paid. 

An  execution  stayed  does  not  lose  its  binding  efficacy,  only  its  active 
quality  ,'  and  one  being  lodged  in  the  office  of  the  sheriff  of  the  dit- 
irict  of  Charleston,  and  the  other  in  the  office  of  the  City  ftbeofT  of 
Charleston,  does  not  vary  the  application  of  this  rule. 

Tried  in  the  City  Court,  July  Term,  1820. 

XHE  Recorder  reports  the  case  as  follows:  ^*  A  rule 
was  served  upon  the  C'ltij  sheriff*^  to  shew  cause,  why  he 
should  not  pay  over  to  the  actors,  a  sum  of  money  in  his 
hands,  arising  from  personal  property  sold  by  him  under  a 
writ  ofji.fa,  in  the  case  of  Lowdcn  vs,  the  same  defendant, 
Tlic  actors  had  lodged  their  executions  in  the  office  of  the 
^hcr'ijl^ of  Charleston  district^  before  Loxvden  had  deliver- 
ed his  to  the  CitJj  .sheriff^;  but  the  former  had  indorsed  up- 
on their  executions  '^  lodjred  to  hindy"^  and  the  latter  had 
ordered  the  city  sheriff  "  to  levy  andsell:''^  The  City  sher- 
iff, accordingly  sold  the  personal  property  of  the  defendant 
and  had  the  proceeds  in  his  hands.     Under  these  circum- 
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stances^  the  City  sheriff  shews  for  cause,  why  the  money 
should  not  be  paid  to  the  actors,  that  it  had  been  claimed  by 
Loxvden  upon  the  ground,  that  as  his  execution  was  the 
only  one  executed,  he  is  exclusively  entitled  to  the  money 
made  under  it. 

*'  It  was  contended  by  the  actors,  that  the  executions 
lodged  first  must  be  first  paid ;  that  they  bound  the  person- 
al property  of  the  defendantyro^  thetimeoj  their  delivery^ 
and  therefore  that  the  City  sheriff  was  bound  to  pay  to  them 
the  money  which  had  arisen  from  a  sale  under  a  younger 
execution. 

•**  On  the  part  of  Loivdcriy  it  was  urged,  that  the  City 
sheriff  was  hound  to  deliver  to  him  the  money  made  under 
his  execution  ;  that  the  actors,  by  enforcing  their  execu- 
tions might  have  been  paid  before  him,  hut  by  indorsing 
"  lodged  to  bzndy'*  they  shew^ed  their  intention  that  the  sher- 
iff should  not  proceed  ;  and  accordingly  that  he  had  done 
nothing.  That  admitting,  abstractedly,  the  prior  right  of 
the  actors,  their  permitting  the  defendant  to  remain  in  the 
possession  of  his  property,  without  taking  any  steps  against 
it,  amounted  to  a  legal  fraud,  which  gave  a  preference  to  a 
junior  creditor  acting  upon  his  rights.  It  was  likewise  in- 
sisted upon,  that  the  sale  having  been  made  under  ^  fi.fa. 
issuing  from  the  City  Courts  the  City  sheriff  h^A  no  right  to 
pay  any  attention  to  the  liens  upon  the  defendants  pri>per- 
t)',  which  existed  in  the  office  of  the  sheriff  of  the  district. 
"  The  Statute  of  Frauds  says,  that  no  writ  off.  fa,  &c,  shall 
bind  the  property  of  the  defendant,  but  from  the  time  that 
such  writ  shall  be  delivered  to  the  sheriff  to  be  executed. 
The  actors  did  not  deliver  their  executions  "  to  be  execut- 
ed;^'' but  on  the  contrar}',  they  were  delivered  not  to  be  ex- 
ecuted; for  certainly  the  words^*' lodged  to  bind^\  meant  that 
they  were  to  be  retained  by  the  sheriff  without  proceeding 
upon  them  ;  it  being  presumed  according  to  the  prevrJent 
practice,  that  if  any  junior  execution  creditor  should  have 
the  debtors  property  sold,  that  the  proceeds  would  be  ap- 
propriated towards  the  satisfaction  of  the  executions,  in 
the  order  of  their  dates.     Had  directions  been  given  to  the 
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bheriff  to  proceed  to  levy  and  sell,  and  he  Had  not  dcMie  so, 
he  might  have  been  responsible  to  the  actors,  but  such 
were  not  the  directions.  Under  thtse  circumstnrjces^  I 
rshould  say,  according  to  the  common  law,  the  Statute  of 
Frauds  and  the  English  decisions,  that  the  sheriff  would  be 
bound  to  pay  the  money  in  his  hands  to  Lowdcn.  I'here 
are  very  many  authorities  in  support  of  this  opinion*  I 
shall  merely  refer  to  ihe  following,  in  which,  pel  haps  the 
precise  point  in  issue,' u^ider  this  rule,  is  the  most  directly 
illustrated,  i.  e.  (Snuillconih  vs.  BjcLhii^ham^  2  Esp.  Dig, 
241.  Rice  \'s.SfrJ(\rni\  7  M:d.  o7.  Kemphnd  vs.  Ma- 
€aulcif^  Pcake's  A'.  1\  65.  Payne  vs.  Drexve^  4  Eaatn  Rep. 
523.  J  But  I  think  thcdecisions  have  been  otherwise  in  thisi 
State.  In  the  case  of  Snipes  vs»  The  Sheriff'  of  Charles* 
fort  District^  (\  Bat/^205^J  the  Court  raid,  *^  an  execution 
does  not  lose  its  binding  ejjiiacij  on  the  expiration  of  a 
j'^ear  and  a  day,  only  its  active  qualitij  ;  and  that  when  sales 
were  made  under  younger  executions,  the  goods  were 
sul>jtct  to  all  prior  ones,  and  they  must  be  paid  off,  in  or- 
der, agreeably  to  their  seniority."  ^t  is  clearly  to  be  col- 
kcted  from  the  statement  of  this  case,  and  the  language 
of  the  Court,  that  the  elder  execution  had  bten  mcrelv 
lodged  in  the  sheriiTs  o.Tice,  without  any  directions  to  pro- 
cccd,  or  with  directions  not  to  proceed.  If  such  were  not 
llie  dhections,  either  expressed  or  implitd,  it  is  unintelli- 
gible, why  the  sheriff  should  have  levied  and  sold,  exclu- 
iiivel}',  under  the  younger  execution.  It  is  an  unavoidable 
presaro])tion,  that  if  under  the  older  execution,  there  had 
been  directions  to  lew  and  sell,  that  those  directions  would 
have  been  conlormed  to,  as  ihey  were  in  the  case  of  the 
younger  execution.  If  the  fact  were  otherwise,  the  sheriff 
would  have  been  rcsponr.ihle.  The  circumstance  of  up- 
wards of  a  year  and  n  day  having  ehj))sod  since  the  lodging 
oi\h\i  fi.f(U  would  have  been  immaterial,  if  there  had 
been  a  levy  ;  l)ecau-.e,  notnltbstanding  such  a  lapse  cf 
time,  the  sheriff  couui'  have  proceeded  to  sell.  ^Sec 
Gibhes\^.  Mitchell.,2  Bau^  r".r>-4.J  Consideriug  myself 
bound  by  our  ov.n  af-i-idk aiions,  I  ordered  the  rule   to  b<r 
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made  absolute^  and  the  city  sheriflFto  distribute  the  money 
in  his  hands  among  the  creditors  of  the  defendant,  accor* 
ding  to  the  dates  of  their  respective  liens.  I  did  not 
think  that  any  difference  was  created  in  the  application  of 
this  rule,  by  the  executions  having  been  Icfdged  in  difftir- 
ent  offices.  A  notice  that  this  deciisioh  would  be  appealed 
from  was  served  upon  me ;  the  grounds  are  inclosed." 

The  plaintiff  in  the  City  Court  now  moved  the  Consti- 
tutional Court  to  overrule  the  decision,  and  to  order  the 
money  made  under  bis  execution  to  be  paid  to  him,  on  the 
grounds, 

1st.  That  an  execution  delivered  to  the  sheriff,  marked, 

"  lodged  to  btnd^^  never  enforced,  and  returned  *'  nulla  bo* 
na^'*  was  not  in  law  entitled  to  a  priority  over  an  execu- 
tion subsequently  lodged,  with  orders  to  proceed^  and  un- 
der which  the  money  was  made. 

2d.  That  by  permitting  the  goods  to  be  sold,  the  execu* 
tion  of  appellees,  even  admitting  their  prior  lien  on  the 
goods,  cannot  in  a  court  of  law  follow  the  proceeds  or  nio* 
ney  arising  from  those  goods,  in  the  hands  of  a  third  per- 
son. 

3d.  That  to  bind  the  goods  of  a  defendant,  an  ejcecution 
must  be  lodged  with  the  sheriff  to  be  dxeciited^ 

4th.  That  the  City  Sheriff,  after  making  the  money  un«- 
der  an  execution  in  his  office  for  the  appellant,  could  not 
pay  the  tnoney  to  another  execution  in  a  different  office. 

5th.  That  without  alleging  or  supposing  any  moral  fraud 
on  the  pai^  of  the  appellees,  their  permitting  the  defcndfint^ 
Wtiu  Nay  lor  ^  to  temain  in  possession  of  the  property,  with- 
out taking  or  ordering  any  proceedings  against  it,  amounted 
to  a  legal  fraud^  which  gave  a  preference  to  the  execution 
of  the  appellant. 

Mr.  Justice  Richardson  delivered  the  opinidn  of  the 
court. 

After  the  report  and  opinion  of  the  City  Judge^  thf 
grounds  of  appeal  require  little  discussion.  The  ca^ 
of  Snipes  vs.    The    Sheriff  of  Charleston  DiHrict^  ap- 

5^ 
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]iears  tp  me  to  have  settled  the  main  question ;  and  die 
practice  has  been  so  uniform  under  that  decbion^  that  it 
ought  not  to  be  now  disturbed.  The  Court  of  Equity 
too^  appears  to  have  adopted  the  same  rule.  (See  3d  Equir 
iy  Reports^  539.)  So  that  the  decision  in  Ist  Bay^  has 
been  well  supported.  Whatever  is  determined  upon  such 
authority  establishes  the  law,  and  makes  a  precedent  for 
future  cases,  f  4  Burr,  £545.  7  Term^  668.^ 
The  motion  is  dismissed. 

Justices  Johnson^  Gantt  and  Cokoek^  concurred. 


John  Taylor  vs.  Robert  Howren. 

Where  a  sherifT  was  ruled  by  a  plaintiff  for  not  collecting  the  money 
under  aj^.^a.  and  shewed  for  cause,  that  he  had  levied  upon  a  horse, 
the  onlv  property  he  could  find,  which  horse  had  been  taken  out  e€ 
his  hands  vby  a  writ  of  replevin  of  a  third  person,  who  claimed  the 
horse,  Uie  Court  U^ld^  that  the  sheriff  was  bound  to  obey  the  wcitf 
md  that  the  cause  shewn  was  sufficient. 

Tried  before  Mr.  Justice  Gantt^  Georgetown  district. 

HP         .  .  . 

JL  HE  plaintiff  had  obtained  a  rule  against  Moses  Fort, 
sheriff  of  Georgetown  district,  requiring  him  to  shew 
cause,  why  an  attachment  should  not  issue  against  him  for 
a  contempt  of  court,  in  not  making  the  money  under  a  writ 
oS^eri  facias^  agreeably  to  the  exigency  thereof. 

Upon  the  return  .of  the  rule,  the  sheriff  shewed  for 
cause,  that  he  had  levied  upon  a  horse,  the  only  property 
he  could  find  of  the  defendant ;  which  hoiVe  had  been  tak* 
ea  out  of  his  hands  by  a  writ  of  replevin,  issued  at  the 
suit  of  a  third  person,  who  claimed  the  horse  as  his  pro- 
perty. 

The  Judge  ruled  the  cause  shewn  to  be  suificieot,  be- 
cause the  sherifir  was  bound  to  obey  the  ^vrit. 
i   From  this  decision  the  plaintiff  afipealed,  and  moved  the 
Constitutional  Court  to  reverse  the  same,  and  make  the 
rule  against  the  sheriff  absolute,  on  the  following  grounds: 
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.  IsL  Thftt  the  said  decision  of  the  court  had  neither  laW 
nor  authority  to  sanction  it. 

.  2nd.  That  the  doctrine  su{^ported  by  the  said  decisicMfiy 
is  unreasonable,  andVould,  if  established,  have  a  serious 
effect  in  delaying  the  justice  of  the  country. 

9 

"Mt.  Justice  Sichardson  delivered  the  opinion  of  the 
court. 

The  court  will  not  unnecessarily  anticipate  the  question, 
i^hether  the  writ  of  replevin  lay  at  the  suit  of  a  third  parfy, 
to  regain  possession  of  a  horse  taken  by  the  sheriff  as  the 
property  of  another.  That  question  will  arise  necessarily 
in  the  case  of  replevin,  For  the  case  before  us,  it  is  enough 
to  say,  that  th^  presiding  judge  having  deemed  it  compe* 
tent  to  issue  the  writ  in  such  case,  does,  at  least,  shew,  that 
the  slieriff  might  well  have  so  thought;  the  officer  is  there^- 
fore  shielded  from  the  charge  of  contempt  of  the  process 
of  this  court.  The  writ  and  the  execution,  both  issued  un- 
der the  seal  of  this  court,  which  to  obey  was  at  least  matter 
of  great  consideration.  If  the  officer  erred,  there  is  still 
po  ground  for  attachment  where  the  point  is  not  clear. 

The  niotion  is  therefore  unanimously  dismissed. 

Justices  Nott^  Johnson  and  Colcock^  concurred. 

'  Taylor^  for  the  motioii. 
—*-*-*-*—,  tontra. 


Th*  StfATi:  Vs.  TuE  Shehif*'  or   Charleston  Dis- 
trict. 

Upon  a  rule  against  the  sheriff  to  shew  cause  why  certwn  money  col- 
lected for  fines  inflicted  in  the  court  of  sessions  should  not  be  paid 
over,  Ae  Court  HHd  that  tire  4ieriff  was  not  entitled  to  retain  5  per 
cenU  for  bis  coramisaona  upon  the  amount  collected ;  and  that  1^ 
dauae  of  the  county  court  act  under  which  be  inade .  such  daiio  was 
repealed  by  the  Judiciary  act  of  1798,  and  that  the  act  of  1791,  regu- 
lating' the  fee  bill,  repealed  all  former  acts  allowing  costs,  and  allowed 
r.one  in  this  case. 
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JL  HIS  was  a  rule  to  shcyr  cause  why  certain  money  coilec.-, 
ted  for  fines  inflicted  in  the  court  oi  sessions  should  ]>ot 
be  paid  over  ;  the  sheriff  having  detained  five  per  cent,  for 
his  commissions  upon  the  amount  collected.  This  rule  hav- 
ing been  made  absolute,  the  motion  was  to  set  aside  the  or* 
der  of  the  presiding  judge,  upon  the  ground :  That  the  she- 
riff was  entitled  to  five  per  ceiit,  commissions  upon  such  col- 
lections of  mopey,  by  virtue  of  the  county  court  act  of 
March,  1785,  (See  Public  Laws^  376,  377,)  which  enacts^ 
"^^  and  where  any  taxes,  Sec. — shall  remain  uncollected  upoi) 
theileath  or  removal  of  any  sheriff,  his  successor  shall  have 
the  pmver  to  collect,  &c. — the  same   as  the  sheriff  into 
whose  hands  they  were  originally  put,  8cc, — and  such  suc- 
ceeding sheriff  shall  forthwith  take  possession  of  all  booJcs 
and  papers  belonging  to  the  office  of  such  deceased  or  re- 
i^noved  sheriff,  &c. — and  every  sheriff  shall  have  and  reUnn 
for  all  public  debts  and  demands  or  ojfficersfees  by  him  coilec- 
lected  an  allowance  of  ^  5  per  cent,  for  his  commissions 
therein." 


Mr.  Justice  Richardson^  delivered  tl^e  opinion  of  the 
court. 

It  must  always  be  borne  in  mind,  when  costs  are  cli^imed 
by  any  officer,  as  well  as  by  an  attorney  of  this  court,  th«t 
unless  such  costs  are  expressly  given  by  statute,  none  can 
be  allowed.  Admitting  that  the  clause  quoted,  might  lit- 
erally embrace  this  case,  which  is  questionable,  it  is  a  clause 
of  the  county  court  act  and  was  evidendy  intended  to  rega- 
}ate  the  commissions  of  the  former  county  court  sheriffs  in 
certain  cases.  That  clause  too^  together  with  most  of  the 
provisions  of  the  county  court  act,  was  repealed  by  the  Ju- 
diciary act  of  1798.  The  act  also  of  1791,  regulating  the 
fee  bill  expressly  repeals  all  former  acts  allowing  costs  to 
the  officers  of  this  court  in  these  words  ;  i.  e.  ^^  that  all 
former  acts,  &c. — for  regulating,  &c. — salaries  and  fees 
throughout  this  state,  or  in  the  districts  or  counties  thereof, 
&c. — ^shalj  be  and  the  same  arc  hereby  repealed."    1  hfs 
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fq>ealiog  clause  appears  general  enough^  to  put  an  end  to 
all  former  acts^  customs  and  usages  upon  the  subject  of 
costs^  Sec.  In  any  view,  a^  no  act  is  found  which  gives  ex- 
pressly a  right  to  the  supposed  costs,  the  common  la'\Y  rule 
which  allows  no  costs,  must  be  applied. 

The  motion  is  therefore  refused  unanimously. 

Justices  Colcock^  Johnaoriy  and  Natt^  concurred. 

JJe&€8seKrtey  for  the  motion, 
-f^— ,  contra. 


Wm.  Wells  vs.  Wm.  Spears. 

An  Qxpveaa  warranty  of  title  does  not  exclude  an  implied  warranty  of 

soundneaa. 

Tried  before  Mr.  Justice  Huger^  Beaufort  district,  April, 

1820*     Motion  for  a  new  trial. 

X  HIS  was  an  action  of  assu|nsit  upon  two  notes  of  band, 
one  for  S  300,  and  the  other  for  g200.  The  defendant 
pleaded  non  assumpsit ;  and  in  bar,  that  the  notes  were 
given  in  consideration  of  a  negro  woman  and  her  child; 
sold  by  plaintiff  to  defendant,  ^^  as  sound  and  free  from  all 
difltaaes,  when  in  truth  the  said  negro  at  the  time  of  the 
sale  was  afflicted,  and  had  been  tor  a  length  of  time,  with 
aoHie  incurable  disease,  of  which  she  ditd  in  a  short  space 
oftime  after  the  purchase;  in  consequence  of  which,  the 
child  l)eing  young,  became  and  has  been  an  expense  an^l 
trouble  to  the  defendant.'^ 

The  defendant  proved,  that  the  notes  were  given  for  the 
negro  wench  and  child  ;  and  as  evidence  of  the  contract, 
produced  a  bill  of  sale  in  which  was  the  usual  warranty 
*'  against  all  persons  claiming,  &c."  The  wench  had  a 
phild  a  year  old.  After  she  had  the  child,  she  looked  thin* 
ner  and  not  as  well  as  before.  She  ranaway  from  the 
plaintiff  a  few  weeks  before  the  sale,  crossed  the  great  Salt- 
ketch^r  and  lay  in  the  swamp  near  defendant's  plantation- 
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Defcivlant^ave  infonnation  U)  the  plaintiff^  and^  on  the 
plain. iiT^s  coming  for  her,  the  defendant  agreed  to  purcbaMi 
and  k'-pt  her  in  his  possession,  tiU  the  writings  were  «x* 
ecutcd.  The  wench  was  said  to  he  worth  S500  ;  and  at 
the  time  of  executing  the  writings,  defendant  boasted  thai 
he  had  made  a  good  bargain,  if  the  wench  tum«d  out  to 
be  sound.  Soon  after  the  purchase,  the  wench  was  tak^ 
sick.  The  defendant  called  medical  assistance,  but  id  die 
last  stage  of  the  disorder,  and  she  died  in  a  few  days  after* 
Defendant  offered  to  return  the  child,  which  plauHiff  raitt- 
sed.  After  the  wench  died,  the  defendant  sent  to  tlMS 
plaintiff  to  bring  the  notes  and  they  would  settle,  &c.  There; 
was  no  express  evidence  connecting  the  disease  with  wbidi 
she  died  with  any  previous  indisposition,  nor  that  she  waft 
afflicted  with  any  incurable  disease  before  the  sale* 

The  presiding  judge  in  his  charge  to  the  jury,  merely 
stated  the  facts,  without  directing  the  jury  as  to  the  wdiglit 
of  evidence* 

The  jury  found  a  verdict  for  the  defendant* 

The  plaintiff  moved  for  a  new  trial  on  the  fc^viiig 
pounds ;  ' 

1st*  That  the  contract  being  in   writing,  could  not  be 
contradicted,  varied  or  supplied  by  evidence  of  an  Inferior  . 
nature. 

2nd.  That  there  was  an  express  warranty  of  property 
which  excluded  any  other  warranty  by  implication* 

Srd.  That  there  was  no  evidence  of  fraud,  concealmdit 
or  misrepresentation,  on  the  part  of  the  plaintiff;  oo-tbe 
contrary  it  appeared,  that  the  defendant  purchased  wHb  H 
fair  opportunity  of  knowing  the  value  of  the  property,  and 
at  his  own  risk* 

4th.  That  the  defendant  did  not  contract  to  pay  suc^i  t 
price  as  would  raise  an  implied  warranty  of  the  soundness 
of  the  property. 

5th.  That  it  did  not  appear,  that  the  slave  in  questioB   ' 
had  any  incurable  disease  before  the  sale. 

6th.  That  thtjre  was  no  evidence  of  any  connection  be* 
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ti0eeci  the  disease  of  which  the  slave  died  and  any  previous 
disease. 

7th.  That  it  did  not  appear  that  the  slave  received  pro- 
per medical  treatment  in  her  last  sickness,  or  that  she 
wcHild  have  died,  had  she  not  been  improperly  treated- 

8th.  That  there  was  no  ground  for  rescinding  the  con- 
tract Tor  the  chHd,  but  the  jury  ought  to  have  found  th^ 
value  of  the  child  for  the  plaintiff. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

Whether  the  negro  wench  was  diseased  at  the  time  of 
sale  or  not,  was  a  fact  for  the  jury  to  determine^  and,  iho* 
questionable,  the  court  cannot  perceive  that  the  verdict  is 
against  the  evidence,  in  that  particular.  It  is  unnecessary 
to  detail  the  testimony.  But  a  question  of  another  kind 
and  of  some  difficulty,  is  presented,  to  wit,  whether,  where 
an  express  warranty  of  the  title  to  a  chattel  is  made,  there 
can  be  an  implied  warranty  of  its  soundness  ;  and  many 
auAorities  have  been  adduced  to  shew,  that  where  there 
has  been  one  warranty  expressed,  ofAer  warranties  are  ex- 
cloded.  CSac.  Warr.  Phillips  422.  £  Day  23.  4  Dallas 
440.  Peak  1S»J  As  a  general  rule,  this  position  Is  just, 
but  where  we  consider,  how  repeatedly  it  has  been  ad- 
judged'in  this  state,  that  wherever  a  chattel  is  sold  for  a 
full  price,  such  ssiierper  se^  implies  a  warranty  of  tht  fihysi' 
ca^doutidnessr  of  the  chattel,  and  how  many  recoveries  by 
res(BOn  of  the  unsoundness  of  chattels  sold,  have  been  pre- 
dicated upon  bills  of  sale  with  only  the  usual  express  war- 
ranty-"against  all  persons  claiming,  &c.'^  as  in  the  case 
before  us,  it  would  be  inconvenient,  and  would  probably 
be  it  misconstruction  of  the  real  intention  of  parties  to  such 
biUs-<lf  ^ate,  were  we  at  this  day  to  decide,  that  the  express 
warranty  of  title  excludes  the  implied  warranty  of  sound- 
ness. The  express  warranty  can  be  no  more  than  pre- 
saraptive  proof  of  the  exclusion  of  all  other  warranties  ; 
and  this  may  be  well  counteracted  by  opposite  presump- 
tions, arising  from  general  practice,  and  the  course  of  ad- 
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judications,  made  without  objection.  Theae  shevr  the 
general  opinion  and  intention  of  parties  in  siniUar  con* 
tracts^  and  like  every  general  usage  must  have  great  influr 
ence  upon  a  question  involved  in  any  doubt*  I  predicate 
my  own  opinion  mainly  upon  this  consideration,  but  it 
must  not  be  lost  sight  of,  that  the  maxim  of  a  sound  price 
implying  a  warranty  of  physical  soundness  in  the  chattel 
purchased,  is  said  to  be  derived  from  the  civil  law,  and 
that,  without  the  presumption  of  warranty  by  the  vendor, 
whenever  the  chattel  bought  is  lost  by  reason  of  ftome  in- 
herent defect,  the  price  is  to  be  restored  to  the  purchaser 
as  money  which  had  been  received  by  the  seller  i^itbout 
any  consideration,  and  as,  therefore,  equitably  belonging 
still  to  the  purchaser.  And  this  view  of  the  maxim  and 
its  origin,  probably  gave  rise  to  the  practice  of  considering 
the  express  warranty  of  title,  as  not  excluding  the  implied 
one  of  soundness.  But  however  introduced,  or  for  what 
purpose,  the  general  understanding  and  practice  upon  any 
subject  are  to  be  respected ;  and  however  we  may  differ 
in  the  origin,  or  perceive  not  the  reason,  I  am  disposed  to 
treat  them  with  something  like  the  respect  due  to*  ancient 
rules  of  law,  and  with  the  hope  ^^  that  at  some  other  time, 
in  some  other  place,  on  some  other  occasion,  the  wisdom 
may  appear." 

It  is  to  be  observed  too,  that  there  are  not  wantibg  in- 
stances, where  express  warranties  do  not  take  away  war- 
ranties in  law,  or  implied  warranties,  as  in  Noke*s  case, 
(4  Septs*  81.)  As;»if  a  man  leaseth  for  life  and  fardier 
bindeth  himself  and  his  heirs  to  warranty,  here  the  ex- 
press warranty  doth  not  take  away  the  warranty  in  law; 
for,  if  he  in  reversion  granteth  over  his  reversion,  and  the 
lessee  attometh,  and  afterwards  is  impleaded,  he  may 
vouch  the  grantee  by  the  warranty  in  law,  or  he  may  vouch 
the  lessor  by  the  express  warranty.  (See  1st  Inst*  384^) 
Buttho^  a  majority  of  the  court  are  of  opinion  that  the  ex- 
press warranty  does  not  in  this  instance  exclude  the  impli- 
ed warranty,  and  would  not  disturb  the  verdict,  because  it 
mav  be  doubtful  whether  the  wench  was  sound  or  unsound 
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at  the  time  of  the  sale ;  yet  there  could  be  no  reason  iii 
jiading  a  verdict  for  the  defendant  generally  ;  as  the  child 
remained  sound,  and  was  an  integral  partoftheconsidera* 
tion,  and  must  have  been  worth  money.  A  tiew  trial  is 
therefore  ordered,  unless  the  defendant,  according  to  his 
former  offer,  shall  return  the  child  to  the  plaintiff  within 
the  space  of  three  months. 

Justices  yohnsoriy  Huger^  Gantty  and  Colcock^  concurred* 

1 

Chipman^  for  the  motion. 

Ellison  £sP  Smithy  and  Petigru^  contra. 


Peter  Cosack  vs.  Descoudres  &  Crovat. 

On  ft  sale  of  lands,  the  following  receipt  was  held  sufficient  to  take  the 

case  out  of  the  Statute  of  Frauds,  viz.  "Received  of  C.  g20,  be^ng 

on  account  of  a  plantation  on  the.  Cifpreu,  sold  to  him  this  day  for  two 

thousand  two  hundred  dollars,  payable  in  dliferent  inStalmenta,  as  per 

-  agreement."  (Signed)  D.  &  C. 

X  HIS  was  a  special  ac'tidh  on  the  case,  brought  for  a 
breach  of  the  following  agreement : 

**  Received  of  Mr.  Peier  Cosaci,  twenty  dollars,  being 
on  account  of  a  plantation  on  the  Cypress^  sold  to  him  this 
day,  for  two  thousand  twx>  hundred  dollars,  payable  in 
different  instalments  as  per  agreement.  Charleston^  Au- 
gust Ist,  1816. 

J520.  Descoudres  &f  CrovatJ*^ 

y.  Stewart  proved  that  on  the  Oth  August,  1816,  the 
defendant  said  that  the  plaintiff  was  to  have  met  him,.  Jn 
order  to  make  the  first  payment  of  !$500,  and  to  receive 
titles  for  the  land,  but  that  business  would  carry  him  CCro-* 
vat  J  out  of  town,  and  the  titles  could  not  be  made  in  his 
absence.  He  said  that  he  would  make  another  appoint-^ 
inent  with  the  plaintiff  whom  he  knew  to  be  a  punctual 
man.  •  Crovat  added  that  he  had  been  offered  S2500  for 
the  land.    He  further  stated  that  the  plaintiff  was  to  pay 

54  .     ^ 
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2500  in  cash,  and  the  balance  in  three  payments.  .  Mu 
Steivart  also  said,  that  Mr,  Stevens  afterwards  purchased, 
and  took  possession  of  the  sam^  land.  The  witness  valu« 
<id  it  at  £2500  by  general  opinion.  He  thought  that  the 
plaintiff  had  suffered  inconvenience  and  loss  in  not  getting 
tl^e  place,  &c«  That  he  had  formerly  Uved  there^  and  hic^ 
stock  would  stray  back  to  it. 

£no8  Easter  proved  that  on  the  ISth  August,  1816^  he 
was  at  Crovafs^  and  heard  the  plaintiff  demand  titles  of 
Crovat  and  said,  he  was  ready  to  comply  with  his  contract^ 
at  the  same  time  taking  out  his  pocket  book ;  hui^Crovat^ 
refused  to  give  titles.  The  witness  saw  no  jnoney,  but 
the  pocket  book  was  laid  on  the  counter ;  Mrs.  Crovat  ob- 
served, that  she  would  not  assign  her  dower  ;  and  said, 
*-*•  return  the  money  received  and  take  up  the  agreement  ;^' 
but  the  plaintiff  refused  to  receive  the  money  he  had  ad- 
vanced, and  insisted  upon  the  bargain,  and  declared,  he 
would  take  possession  of  the  place ;  when  Crovat  observ- 
edy  he  could  do  no  such  thing. 

Upon  this  testimony,  the  jury  found  a  verdict  of  JS300- 
and  for  ^20  more,  with  interest  upon  the  latter  sum  from. 
the  date  of  the  agreement. 

Upon  this  finding,  the  defendants  moved  for  a  new  trial, 
and  for  a  nonsuit  upon  the  following  grounds : 

1st.  Because,  the  agreement  relied  on,  was  not  executed 
within  the  meaning  of  the  Statute  of  Frauds. 

2nd.  The  evidence  was  insufficient  to  establish  the  case, 
even  though  it  should  be  thought  that  the  agreement,  for 
the  sale  of  lands,  under  such  circumstances  as  existed  in 
this  case,  need  not  be  in  writing. 

3rd.  The  plaintiff  proved  no  money  tendered  under  the, 
alleged  agreement ;  nor  was  there  any  proof  of  a  demand 
to  execute  titles,  nor  any  satisfactory  evidence  to  shew- 
that  the  plaintiff  had  sustained  any  real  damage,  or  wbcsn,- 
or  for  how  long  a  time  j  and  the  jury  gave  excessive  dam- 
^ge9. 
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Mr.  Ja3ti«e  Richardson  delivered  Ac  optnron  of  the 
court. 

That  the  defendants  contracted  to  sell  to  the  plattltiiFa 
tract  of  land  for  82200,  and  that  they  received  jB20  in  part 
payment,  are  unquestionable  hcts.  That  the  plaintiff  ve- 
ty  "soon  after,  demanded  titles,  after  tendering  the  first  in- 
stalment, or  at  least  was  offering  to  tender  the  money, 
when  he  was  stopped  by  Crovafs  expressly  refusing  to 
make  titles,  are  equally  cdrtain.  The  plaintiff  having  of- 
fered to  perform  his  part  of  the  contract,  and  the  defen- 
dants refcisiing  to  do  theTike  on  their  part,  gives  a  right 
of  action  ;  provided  the  contract  was  originally  binding  in 
Jaw. 

The  objection  to  the  contract  is,  that  it  is  not  according 
to  the  Statute  of  Frauds,  &c.  (29  Charles^  2,  C.  3.  P.  L. 
82,)  in  not  having  been  reduced  to  writing,  &c. 

This  Statute  enacts,  8cc.  ^  that  no  action  shall  ht 
brought,  &c. — upon  any  contract  or  sale  of  land,  &c. — un- 
less the  agreement,  &c.-— or  some  memorandum  or  note, 
8cC^ — ^shall  be  in  writing,  arid  signed  by  the  party  so  charg- 
ed therewith,  or  some  other  person  thereunto  by  him  law- 
fully authorized.'' 

In  the  case  before  us,  the  receipt  was  an  int'elligihSte  note 
in  writing,  and  signed  by  the  defendants.  It  imports  the 
assentof  both  parties,  both  in  its  terms,  and  by  the  acts 
set  forth ;  which  is  what  the  statute  requires.  It  is  enough 
that  the  writing  signed  by  one,  imports  an  agreement  and 
has  been  accepted  by  the  other.  It  need  not  be  signed  by 
both.  (See  1  Vesey^  Jun.  326.  Roberts^  109.^  This  is 
indeed  well  illustrated  by  an  ordinary  mesne  conveyance, 
which  is  signed  but  by  the  donor.  No  particular  form  is 
required  by  the  statute.  (2  Vent.  361.  1  Vern.  110. 
Peake^  217.)  It  is  enough,  if  intelligible.  I  apprehend 
thirt  there  can  be  no  question,  that  in  such  a  case,  the 
court  of  equity  would  specifically  enforce  the  contract. 
("3  Taunton  175.  3  Wooddeaon  468.  1  Vesey^  Jr.  326,  &c.) 
And  where  that  court  ought  to  give  specific  relief^^  this 
court,  under  the  same  testimony,  will  give  damages ;  for 
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though  the  courts  differ  in  the  mode  of  proof,  and  in  the 
manner  of  giving  relief  to  the  injured  party,  yet  in  a  ques^ 
tion  of  right  and  for  the  enforcement  of  laW|..which^i8  the 
end  of  both  courts^  they  agree. 

But  besides  the  receipt  in  writing,  it  appears  well  set^ 
tied)  that  the  payment  of  a  substantial  part  of  the  purchase 
money  is  such  a  part  performance  as  to  take  a  case  out  of 
^he  statute.  (Roberts  153.  1  Vernon^  472.  3  Ath.  4, 
Vesey  83.  4  Vesey^  Jr.  720.  Now  upon  this  point,  the 
receipt  is  plain,  ^t  Received  on  account  of  a  plantation, 
&c."  sold  to  him  for  S2200,  ^c.  The  twenty  dollars,  by 
the  literal  import  of  the  receipt  itself,  is  plainly  a  payment.^ 

I  need  not  notice  at  large  the  objections  to  the  verdict, 
^r^sing  out  of  the  facts  in  evidence.  The  plaintiff's  case 
was  very  well  made  out.  Justice  is  on  his  side ;  as  the  de- 
fendants had  wilfully  broken  their  contract,  and,  that  too, 
inost  evidently  for  gain.  In  such  a  case,  seeing  that  the 
plaintiff's  claim  was  legal,  the  jury  must  have  given  very 
heavy  damages  before  a  new  trial  would  be  granted.  But 
they  appear  to  hsive  taken  as  a  measure  of  damages,  the 
probable  gain  to  the  defendants,  arising  from  their  breach 
of  the  contract,  which  i^  a  rational  measure  of  the  amQunt 
of  the  loss  to  the  plaintiff  from  the  same  cause. 

The  motion  is  therefore  refused. 

Justices  Johnson  and  Huger^  concurred* 

Mr.  Justice  Gantt^  dissented. 

King^  for  the  motion. 
Cogdelly  contra. 


Jos.  Jones  vs.  Thomas  Dugan. 

The  law  adjudges  the  possession  to  be  in  the  person  who  has  the  right « 

and  such  constructive  posaesnoxi  is  sufficent  tb  enable  the  owner  to 

maintain  an  action  of  trover. 
Where  there  is  an  unlawful  conversion,  no  demand  is  neccssaiy ;  aRd 

any  withholding  of  the  property  against  the  will  of  the  ownec  is  «?;- 

dence  of  conversion. 


1 
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A^  defendant,  aAer  verdict  can  not  make  an  objection  to  the  authority  of 
a  person  who  made  thf  demand,  in  a  case  of  trover,  when  no  objec- 
tion had  been  made  at  the  time  of  the  demand,  and  when  tlie  refu- 
sal waa  not  on  the  gt^ind  that  the  party  did  not  produce  such  author^ 
ity. 

The  Statute  of  limitations  can  not  be  given  in  evidence  under  the  f^en- 
eial  issue  in  an  action  of  trover,  but  must  be  specially  pleaded. 

J.  HIS  was  an  action  of  trover  fer  a  negro  woman,  tried 
in  Charleston,  Spring  Term,  1820. 

The  plaintiff  obtained  a  verdict ;  and  this  was  a  motion 
for  a  new  trial. 

Mr,  Justice  Nott^  delivered  the  opinion  of  the  court. 

It  is  not  denied  that  the  plaintiff  had  a  good  reversiona- 
ry interest  in  the  property  in  question ;  but  the  defendant's 
cpunsel  appear  to  have  overlooked  the  fact  that  the  life 
estate  had  terminated  previous  to  the  commencement  of 
this  action.  The  whole  interest  therefore  being  vested  in 
.  the  plaintiff,  the  three  first  grounds  taken  in  the  brief,  must 
fail.     The  motion  depends  upon  the  following  grounds : 

1st.  There  was  no  evidence  that  the  plaintiff  ever  had 
possession  of  the  property'. 

2nd.  It  did  not  appear  that  the  persons  who  demanded 
the  property  had  any  authority  to  make  the  demand. 

3rd.  The  defendant  was  not  permitted  to  give  the  sta- 
tute of  limitations  in  evidence  under  the  general  issue. 
«  The  expcrienceof  every  day  furnishes  evidence  of  the 
law  on  the  first  point.  Executors  and  administrators  may 
maintain  trover  for  property  converted,  during  the  life  of 
their  testators  on  intestates,  and  consignees  for  property  of 
which  they  have  never  obtained  possession.  The  law  ad- 
judges the  possession  to  be  in  the  person  who  has  the  right ; 
and  such  constructive  possession  is  sufficient  to  enable  the 
owner  to  maintain  an  action  of  trover.  The  object  of  the 
action  is  to  try  the  right  of  property,  and  the  object  of  the 
demand  to  afford  the  person  in  possession  an  opportunity 
to  deliver  it  up  without  costs,  if  he  have  no  claim.  But 
yhcre  there  is  an  unlawful  conversion,  no  demand  is  ne- 
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cessaiy ;  and  any  withholding  of  the  property  against  die 
will  oi  the  owner  is  evidence  of  conversicHi. 

If  the  defendant  had  called  tor  the  authority  to  make 
the  demand,  and  had  made  the  non  production  of  it^  the 
ground  of  refusal,  it  would  have  been  a  good  ground  of 
defence.  But  it  will  not  avail  him  when  no  such  objection 
was  made,  and  particularly  after  verdict,  when  the  coUrt 
strsthat  the  defendant  has  actually  converted  the.  proper- 
ty in  defiance  of  the  plaintiff ^s  right. 

3rd.  On  the  third  ground,  it  is  unnecessary  to  go  into 
any  reasoning  from  analogy.  The  law  is  well  settled,  that 
the  statute  of  limitations  cannot  be  given  in  evidence  under 
the  general  issue,  in  an  action  of  trover,  but  roust  be  spe* 
cially  pleaded. 

The  motion  therefore  must  be  refused. 

Justices  Johnson^  Huger^  Gantt  and  Cokock^  concurred.^ 

N.  B.  The  ca^e  of  Jackson  and  Jones  was  decided  by 
this  case. 


James  H.  White  vs.  Jonathan  Helmes* 

A  free  ne^ro  is  an  incompetent  witness  in  any  case  where  the  rights  of 

white  persons  are' concerned. 
It  is  not  necessary  to  a  will  of  personal  property  that  it  ahooMbaTe  two 

witnesses ;  nor  any,  indeed,  so  the  hand  wirting  of  the  testator  can  be 

proved,    (a.) 
It  b  not  necessary  to  constitute  a  paper  a  will,  that  the  ammo  U$tamdt 

should  appear  on  the  face  of  the  psper. 


Will.     Caveat. 


T 


HE  testimony  in  the  case  was  as  follows  : 
Henry  Verner  was  first  sworn,  and  on  being  quesUooed 
as  to  his  knowledge  of  the  instrument  offered  for  probate, 
deposed  as  follows  :  That  Daniel  Leger  twice  sent .  for 
him  on  the  morning  of  the  third  of  April  by  two  servant; 
that  he  hastened  to  the  residence  of  the  deceased,  and 
found  him  very  sick  ;  that  after  the  usual  salutations,  Leger 
requested  him  to  draw  some  writings  for  him ;  that  be- 
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Ueving  Leg'er'wanttd  his  will  written,  he  observed  that  he 
did  not  know  the  form  of  one,  but  that  he  would  write 
down  what  he  fLegerJ  wanted  written  ;  that  he  thco 
wrote  the  foBowing  lines,  word  for  word  as  directed  by 
said  Legtr : 

*'  I^  give  to  Jonathan  Helmes  all  my  lan^/s  and  negroes, 
tools,  houseAold  furniture^  hogs  and  rice  and  bacon  i  to 
yames  Wkite^  I  give  all  my  cattle." 

April  ,3, 1820.  Daniel  Leger. 

He  then  read  the  instrument  to  Leger ;  Leger  then  took 
it^and  being  raised  up  in  his  bed,  signed  it.  He  said  that  . 
himself  and  iLe^er  were  not  intimate,  and  seldom  saw 
each  other  more  than  twice  or  thrice  a  year.  He  resided 
about  a  mile  from  Leger ^  and  knew  him  well  by  sight.  He 
believed  him  to  be  of  sound  and  disposing  mind,  memory 
and  binders tanding  at  the  tinfie  he  signed  the  instrument* 
When  he  asked  Leger  why  he  did  not  give  his  property  t» 
his  relations,  he  replied,  ^^  that  he  had  not  been  well  trea* 
ted  by  them ;  that  Mr.  Hehnes  was  a  good  man,  and  that 
he  wished  him  to  have  his  property."  Verner  was  again 
questioned  as  to  the  sanity  of  the  testator,  and  replied, 
that  he  believed  Leger  to  be  as  rational  as  himself  at  the 
time  he  signed  the  instrument ;  and  during  his  conversa- 
tion on  the  subject  of  the  disposition  of  his  property,  that 
as  often  as  twice  he  heard  Leger  say  White  should  not 
have  his  property.  On  cross-examination,  Verner  said, 
Leger  never  told  him  he  had  sent  for  him  ;  that  there  were 
none  hut  negroes  at  Leger^s  when  he  arrived  at  his  house  ; 
that  be  dated  the  instrument  when  he  went  home,  thQ 
same  day  it  was  written  ;  that  the  h  and  d  interlined  were 
made  at  the  same  time,  as  a  correction  of  the  spelling. 
He  staid  with  Leger  one  hour,  and  that  the  only  conversa- 
tion  had  with  him  during  that  hour,  was  that  already  sta- 
ted ;  that  he  believed  him  to  be  in  his  right  mind  from  the 
reasons  already  stated  and  none  others ;  that  from  the' 
manner  in  which  Leger  spoke  and  his  looks,  he  did  not  be- 
lieve he  would  die ;  that  he  sat  in  his  bed  and  took  a 
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drink  of  water  just  before  he  left  him,  but  that  Kc  drank  it 

r 

tvith  pain.  Mr.  Jf^'hite  said  he  was  no  Vf  lation, andxleceased 
had  other  relations  besides  Whitens  children. '  It  ^s«  three 
or  four  months  previous  to  the  death  of  Le^rr,  when  he  said, 
*^  White  should  not  have  any  of  his  property."  •  This  wit- 
ness further  said,  that  after  Leger  had  signed  the  paper, 
he  returned  it  to  him  ;  that  while  he  was  dozing  in  sleep, 
he  heard  him  say  *^  where  are  my  negroes,  they  are  all 
scattered ;"  that  during  his  stay  with  l-eger^  his  pulse  was 
irregular  and  his  hands  cold  ;  that  there  were  but  two  ne- 
groes with  Leger ^  and  that  two  of  those  were  sent  as  mes- 
sengers ;  that  though  Leger  said,  when  dozing,  **  where 
are  my  negroes,  they  are  all  scattered,"  he  believed  him, 
on  being  awaked,  to  be  as  rational^as  he  ever  had  been. 

Dr.  John  ^Vragg  was  next  sworn  for  the  plaintiff,  and 
deposed,  "that  he  was  at  Leger^s  on  the  2nd  of  April,  at 
12  oVlock  ;  that  his  disease  was  epidemic ;  that  his  luogs 
were  so  much  effused  as  to  render  respiration  very  difficult 
He  remained  with  him  half  an  hour  or  more,  and  hsid  no 
doubt  his  disease  wotild  terminate  fatally.  Bo^h  Legfr 
and  White  jvere  anxious  he  should  return  the  next  day. 
He  told  them  he  would  do  so;  but  that  it  wsis  more  to 
gratify  his  patient  and  friend,  than  from  any  hope  of  his 
being  able  to  relieve  him.  It  was  raining,  and  Leger  fit* 
uated  between  two  doors,  his  hands  as  cold  as  though  he 
had  an  ague,  and  servants  fanning  him  occasionally  lo  ed* 
able  him  to  breath.  He  saw  no  evidence  of  delirmm^  his 
stay  being  only  half  an  hour ;  but  that  he  believed  him  to 
be  too  near  the  article  of  death  ^  to  make  a  legal  wilK;  and 
that  from  a  consideration  that  Leger  would  die,  he  did  not 
visit  him  on  the  3rd.  until  he  had  visited  other  patients  oa 
Pee  Dee.     On  his  arrival,  he  found  Leger  a  corpse. 

James  Britt^  against  the  caveat^  said  he  was  wcD  ac- 
quainted with  Daniel  Leger  ;  that  about  a  month  previous 
to  his  death,  he  heard  him  say  he  would  leave  his  property 
to  Jo?iathan  Helmeff,  That  Leger  and  Helmes  were  very 
intimate,  and  frequently  visited  each  olhet. 


i 


M^y .  Term.  483 

Charles  Hopldm  s^id,  that  in  a  conversation  with  Leger 
a^  bis  houAe  in  the  last  winter,  oh  the  subject  of  the  dispo- 
si^un  of  bis  property,  Leger  said  be  would  givt  his  pro- 
perty to  a  person  little  expected,  and  that  b<*  would  not 
give  it  to  James  White^  by  whom  be  said  he  had  been  ill 
treated.  Oo  cross-exaounation,  be  said  Leger  was  a  maa 
apt  tochaflje  his  mind,.  He  never  said  be  would  give  his 
-pi^P^^T^  to  Beknes^  nor  .did  be  say  he  would  give  it  to 
yames  Whitens  children. 

.  .  Christopher  Watts  said  that  in  June,  1819,  Leger  said 
to  hini,  that  neither  ytfinr^  White  nor  any  of  his,'  should 
/tver  iuLve  any  of  his  property.  In  January  last,  he  re- 
peated the  satne  words*  Leger  frequently  spoke  of  Helmes 
siis  a  fi-ieod. 

TAstnas  Britt  said,  that  Leger ^  about  two  months  pre- 
vious to  his  deaths  told  him  he  would  leave  his  property  to 
yonathan  Helmes* 

Thomas  Bbmt  said,  that  Leger  and  Helmes  were  int}- 
^fidftte  and  frequently  ia  company  with  each  other* 
;.  Francis  Heartly  said,  that  be  bad  seen  Leger  write,  and 
that  his  name  on  the  instrumefit  now  oflVred  for  probate 
W9S  hia  own  proper  signature;  that  sometimes  be  spoke 
•well  of  White  wA  at  other  tinges  very  differendy ;  that  he 
spoke  well  of  Wtnte  shortly  after  his  first  marriage,  but 
fhaX.  iatteirly  when  conversing  about  White^  be  invariably 
jpvebima  bad  character.  Leger  and  White  were  re- 
jDarjKaUy  intimate  and  friendly. 

.  Amos  Heartly  said,  that  about  two  years  since,  Leger 
.Ipid  him,  he  did  not  wish  yames  White  to  have  aty  of  his 
prc^rty ;  that  he  would  sooner  give  it  to  a  stranger  than 
$0  yames  White*  On  cross-examination,  Heartly  said, 
Leger  was  apt  to  change  his  mind. 

JUosee  Bourne ^sid^thsitesaly in  March last^  he  was  at 
'Leger* e  house^  and  that  at  dinner,  after  some  conversation 
relative  to  Mr.  White^  Leger  said,  IFhite  should  not  have 
any  of  hif  property  or  «ny  thing  to  do  with  it« 

Burrelt  Bird^  against  the  will,  said,  that  he  was  at  Dan- 
iel Leger* s  house  on  the  2nd  of  April,  between  the  hour? 

5^ 
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of  11  and  12  o^clock,  and  that  he  remained  till  1  br  2 
o^clock ;  that  Leger  appeared  to  be  in>  great  pain  and  agony; 
that  Dr.  Wragg  arrived  during  his  stay  with  Leger.  He 
believed  Leger  to  be  in  too  much  pain  to  make  a  will ;  that 
from  the  misery  and  restlessness  in  which  he  was,  he  did 
not  believe  him  to  be  in  his  right  mind  ;  that  when  Mr. 
Palmer  asked  him,  if  he  had  disposed  of  his  property,  he 
Replied,  "no!"  and  muttefed  some  other  words  in  a  tone 
of  voice  too  indistinct  to  be  understood. 

Celey  Kales  said,  that  in  the  fall  of  1819,  after  the  death 
of  Mrs.  White  f the  first  wife  of  Whiie^J  she  heard  Leger 
say,  that  if  he  died  before  he  married,  lVhite*s  children 
should  have  his  property. 

The  counsel  for  White  here  brought  forward  a  free  ne- 
gro to  give  testimony,  to  whom  the  court  objected,  on  the 
ground  that  such  testimony  would  be  without  precedent 
and  against  the  policy  of  the  state. 

James  White  was  then  sworn,  and  said,  that  on  the 
evening  of  the  second  of  April,  he  left  Leger  and  visited 
him  again  in  the  morning  of  the  following  day  about  10 
o'clock,  at  which  time  Mr.  Verner  was  with  him ;  that  a 
short  time  after  his  arrival,  Mr.  Verner  \th  the  house,  and 
that  Leger  appeared  to  be  out  of  his  senses  at  intervals  on 
the  night  of  the  2nd  of  April.  On  the  morning  of  the 
Srd,  he  found  him  much  worse,  and  that  Leger  asked  him 
to  feel  his  pulse  and  say,  if  he  was  not  much  better  ;  that 
he  told  him  he  was,  but  at  the  sam6  time  thought  different- 
ly. Leger  said  to  him,  he  knew  he  should  die,  and  re- 
quested hti|i  to  have  his  body  decently  interred  ;  that  from 
the  incoherent  expressions  of  Leger  on  the  third,  (after 
the  will  was  drawn)  he  was  certain  Leger  was  not  in  his 
right  mind.  He  was  speaking  of  fishing  and  hunting,  &c. 
White  was  the  father  of  the  next  of  kin  to  the  deceased.  ^ 

This  was  an  appeal  from  the  ordinary  of  Georgetown 
district. 

In  addition  to  the  testimony  offered  before  him,  Sarah 
Pauk  was  sworn,  who  stated,  that  she  knew  the  deceased, 
and  heard  him  say,  when  he  died,-  he  meant  to  leave  bia 


May  Term.  435 

property  to  his  sister^s  children.  She  heard  him  say  so 
only  once,  and  could  not  tell  when  or  where.  She  had 
forgotten  that.  She  took  no  account  of  it.  On  her  cross-* 
examination^  she  stated  she  believed  it  was  just  before  his 
^isters  death. 

The  appellants  then  introduced  a  negro  woman,  EHza 
Holmes^  admitted  to  have  been  bom  and  bred  free.  She 
was  rejected,  as  incompetent. 

The  case  then  went  to  the  jury,  and  it  was  contended  on' 
the  part  of  the  appellant, 

1st.  That  the  deceased  was  not  of  sound  and  disposing 
mind* 

2nd.  That  two  witnesses  were  necessary  to  prove  the 

The  jury  found  the  paper  to  be  the  last  will  and  testa^ 
mei^t  of  Daniel  Leger. 

A  motion  was  now  made  for  a  new  trial  on  the  grounds : 

1st.  That  competent  and  material  testimony  on  the 
part  of  the  appellant  was  rejected  by  the  court. 

2nd.  That  the  presiding  judge  misdirected  the  jury 
iTk  a  matter  exclusively  for  their  investigation,  in  charging 
that,  ^^  no  evidence  had  been  given  tp  show  that  the  de- 
ceased had  been  out  of  his  senses  at  any  moment  before 
the  will  was  made,"  whereas  the  evidence  of  Dr.  W^rag'fft 
of  Burrell  Bird  zxkd  of  James  Whit^^  was  conclusive  f9 
this  effect. 

• 

.  ^rd.  That  his  honour  also  misled  the  jury  in  stating 
that  two  witnesses  are  not  necessary  in  proving  testaments 
in  cases  of  contest,  provided  they  are  signed  by  the  de* 
ce^^d ;  and 

-  4thly,  (A  ground  not  taken  below,)  That  the  paper 
offered  tp  be  proved  as  a  testament  was  not  a  testament, 
and  parol  evidence  was  inadmissable  to  prove  it. 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

On  the  Qrst  ground,  tlie  court  are  unanimously  of  opin- 
ion, that  the  witness  was  properly  rejected.  There  is  no 
instance  in  which  a  negro  has  been  permitted  to  give  evi* 
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dence,  except  in  cases  of  arbsolute  and  indispensable  ncccs* 
sity,  nor  indeed  has  this  court  ever  recognised  the  propri- 
ety of  admitting  them  in  any  case  where  the  rtghts  of  white 
persons  were  concerned.  When  we  consider  the  degra- 
ded state  in  which  they  are  placed  by  the  laws  of  the  state, 
and  the  ignorance  in  which'  mo^t  of  them  are  reared,  it 
would  be  unreasonable  as  well  as  impoKtic  to  lay  it  dt>wn 
as  a  general  rule  that  they  were  competent  witnesses. 

On  the  second  ground,  the  jury  were  instructed,  that  it 
was  ihcir  province  to  decide,  whether  the  testator  was  of 
sound  mind.  1  stated  to  them  that  the  rules  of  law  were, 
Arstf  that  soundness  being  the  natural  state  of  the  haman 
mind,  insanity  was  not  to  be  presumed,  but  that  if  proved 
to  have  existed  befon-  the  making  of  a  will,  it  was  incum^ 
bent  on  those  who  'vished  to  support  the  will  to  prove  that 
it  was  made  in  a  lucid  interval.  I  may  have  said  (for 
such  was  then  and  still  is  tnf  opiirion)  that  there  was  not 
sufficient  evidence  to  induce  them  to  believe  that  the  de- 
ceased was  not  of  sound  mindUt  an^r  time  before  his  death  %. 
and  the  fact  is  not  correct,  that  Dr.  Wragg  gave  it  as  his 
opinion  that  he  was  insane  \  for  he  expressly  says,  "  he 
saw  no  evidence  of  delirium,  but  believes  him  to  be  too 
near  the  article  of  death  to  make  a  legal  will;"  In  his  legal 
opinion  .he  was  incorrect ;  but  as  to  the  soundttess  of  in- 
tellect, his  opinion  is  entitled  to  great  weight,  and  added  to 
that  of  Verner^  I  think,  is  conclusive  on  the  subject  of  Ws 
sanity.  What  is  the  evidence  of  Bird  ?  He  did  not  be- 
lieve him  to  be  in  his  riglit  mind.  Why  ?  First,  from  his 
miserv  and  restlessness  ;  and  because  when  Palmer  ask^ 
him,  if  he  had  disposed  of  his  property,  he  replied  **noj"' 
and  muttered  some  other  words  in  a  tone  of  voice  too  in- 
distj net  to  be  understood.  No  rule  is  better  established' 
than  that  the  opinion  of  a  witness  is  not  evidence  unless  he' 
assigns  satisfactory  reasons  for  the  opinion^  unless  he  be 
a  man  of  science  and  his  evidence  is  on  a  scientific  subject, 
in  which  he  is  versed.  Now  what  are  Bird*s  re;isons  I 
The  first  is,  beciiuse  he  was  in  misery  and  restless.  Tliis 
surely  is  not  a  satisfactory  reason ;  for'many  a  inan  suffers 
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gfeadjr  and  yet  prescnres  the  full  exercise  of  his  mind. 
W^hat  is  the  second  reason  ?  Because  he  said  "  no,'* 
w^hen  asked  if  he  had  disposed  of  his  property.  Now  it 
is  toberecoUectrd  Chatthis  was  cmthe  2nd  of  April,  the 
day  before  he  amde  his  will.  He  had  n^f  then  disposed  of 
it.  This  answer  was  both  rational  and  true  ;  and  yet  fur- 
nished a  ground  of  befief  that  the  deceased  was  insane  ! 
His  last  reasoA  is  little  better:  Because  he  muttered 
some  words  in  a  tone  of  voiee  too  indistinct  to  he  undrr- 
stood.  This  may  have  proceeded  from  an  unwilHngtuss 
tospeakf  or  a  feeble  state;  both  of  which  may  have  exis* 
ted  without  insanity.  His  testimony  then,  does  not  prove 
tbe  insanity  of  the  deceased.  JFhite  says,  the  deceased 
appeared  to  be  out  of  his  senses,  but  does  not  state  any 
facts  by  which  a  jury  could  be-induced  to  rely  on  the  evi- 
dence* 

On  the  third  ground,  the  charge  to  the  jury  was  correct. 
They  were  instructed  that  it  was  not  necessary  that  two 
witnesses  should  attest  (he  signature  of  the  testator,  or 
even  be  present  at  the  execution  of  a  will  which  was  sign- 
ed by  the  testator ;  but  that  if  they  believed  Verner  and 
Heartiy^  the  one  of  whom  drew  the  will  and  saw  it  exe- 
cuted, and  the  other  proved  the  hand  writing  of  the  testa- 
tor, and  the  witnesses  who  swore  to  his  declared  intention' 
to  leave  his  property  to  Htimea  that  the  law  was  satisfied. 
In  Roberts  on  Wtlls^  194,  speaking  of  the  civil  law  rule  . 
which  requires  two  witnesses,  he  says,  and  such  witnesses 
must  be  able  at  least  to  depose  that  the  testator  declared 
the  writing  produced  to  he  his  last  will  aud  testament ; 
unless  where  th«  will  or  codicil  was  written  by  the  testator 
himself,  in  which  case  the  validity  thereof  maybe  estab- 
lished upon  proof  of  the  hand  writing  only,  but  it  ought  to 
be  the  evidence  of  such  as  have  seen  him  write.  Stvin" 
bume^  (1  vol.  p.  11,)  says,  "so  that  with  us  it  is  sufficient 
,  to  the  effect  of  executing  the  testament,  that  the  will  and 
mind  of  the  testator  do  appear."  And  in  a  note  on  this, 
a  will  written  in  the  testators  hand,  having  neither  name 
nor  seal  to  it,  nor  witnesses  present  at  the  publication,  is. 
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g»>od^  provided  sufficif  nt  proof  can  be  had  of  the  hand 
Trritixxg,  and  though  written  in  another  man's  hand  and 
never  signed  by  the  testator,  yet  if  proved  to  be  according 
to  his  intentions  and  approved  by  him,  has  been  held  a 
good  testament  of  personal  estate.  He  refers  to  Comtjn 
452.  Bracton  61.  Fkta  125.  GlanvUle^  lib.  7,  chap.  6» 
And  in  2  Swinburne^  639,  concerning  the  last  question^ 
isrhttherit  benecessarry  that  there  be  witnesses  of  a  writ- 
ten will^  this  is  the  answer  :  That  if  it  be  certain  and  un- 
doubted that  the  testament  is  written  or  subscribed  with 
the  testator's  own  hand,  in  this  case,  the  testimony  of  wit- 
nesses is  not  necessary  ;  and  in  a  note  on  this  he  refers  to 
Godoiphy  Gilbert  Rep.  Eq.  260,  that  even  if  not  signed,  it 
may  be  good. 

On  the  fourth  ground,  it  13  clear,  that  the  law  requires 
no  particular  or  set  form  of  words  to  constitute  a  wilL 
(Ante  409.^  ^^  A  testament,  says  Stvhiburne^  is  a  just 
sentence  of  our  will  touching  that  we  would  have  done  af- 
ter our  death."  But  it  was  contended  that  it  must  appear 
on  the  face  of  the  paper  to  have  been  intended  to  be  a 
'  will  ;  and  that  no  parol  proof  could  be  produced  to  show 
the  intention  of  the  testator.  Now  it  often  occurs  that  a 
paper  which  on  its  face  does  not  purport  to  be  a  will,  is 
from  circumstances  considered  as  one  ;  and  no  circum- 
j&tance  can  be  more  conclusive  than  its  bein^  made  on  a 
death  bed.  Swinburne  (1  vol.  18,)  in  speaking  of  the 
animus  testandi^  "which  mind  and  purpose  must  be  pro- 
ved by  circumstances,  (for  words  alone  are  not  sufficient,) 
as  that  he  set  himself  seriously  to  making  his  will,  being 
then  perhaps  very  sick  or  requiring  others  present  to  bear 
witness,"  &c.  &c.  (Touchstone  404.)  It  is  the  mind 
and  not  the  words  which  doth  give  life  to  the  testament. 
But  where  these  circumstances  are  wanting  and  the  paper 
does  not  purport  to  be  a  will,  it  will  be  so  construed  if  it 
cannot  be  supported  as  any  other  disposition  of  property' ; 
vt  res  magis  valeat  quampereat. 

In  the  case  of  Thorold  and  Thorold^  Sir  John  Nichol 
says,  (in  deciding  whether  the  Instrument  can  be  consid- 
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CTed  as  teslamenfaVy,)  the  court  always  looks  to  the  sub- 
stance and  not  to  the  form,  to  the  intention  of  the  writer 
and  not  to  the  denomination  he  affixed  to  it ;  and  this 
was  called  by  the  writer  a  deed  of  gift.  So  in  the  case  of 
Corp  and  Corp^  and  a  number  of  other  cases  cited  in  the 
argument  of  that  case  ;  (also,  1  Swinburne^  p.  74.) 

Now' here  is  no  consideration  expressed^  no  delivery 
made.  These  are  essential  to  constitute  a  deed.  This 
then  is  not  a  deed.  It  may  have  been  destroyed  by  the  de- 
ceased had  he  lived  ;  it  therefore  partook  of  the  quality  of 
a  will  in  this.  If  then  it  had  l)een  found  among  the  de- 
ceased^s  papers,  there  is  enough  on  the  face  of  it  to  have 
induced  a  court  to  support  it  as  a  will.  Hut  with  the 
abundant  proofs  both  as  to  the  animo  testandi  and  the  ex- 
ecution of  the  paper,  there  can  be  no  doubt  on  the  case. 

The  motion  is  dismissed. 

Justices  Nottj  Fluger  and  Richardson^  concurred. 


Solomon  ConEN  vs.  |ohn  Hume, 

A  rerry^man  is  Viable  as  a  common  carrier ;  and  as  soon  as  a  carriage  is 
fiairly  on  the  slip  or  drop  of  aflat,  though  driven  by  the  servant  of 
the  owner  of  t1,ie  carriag^e,  it  is  in  the  f#n7man's  possession:  and  he 
will  be  liable  for  anv  damage  •  which  may  afterwards  occur  to  it  or 
the  horses.  The  carriage  and  horses,  injured,  of  a  person  so  passin^^ 
a  ferry,  are  not  mere  appendages  of  the  person. 

Tried  at  Georgetown,  November  Term,  1820,  before  his 

honour  Judge  CoIcgcL 

A  HIS  was  a  special  action  on  the  case  by  the  plaintiff,  the 
owner  of  a  carriage  and  horses,  against  the  defendant,  the 
owner  of  the  North  Santee  ferry,. to  recover  damage*  for 
injury  done  to  a  carriage  and  for  the  loss  of  a  pair  of  hor^ 
scs  that  were  drowned  in  crossing  the  ferry. 

^n  the  part  of  the  plaintiff,  several  witnesses  were  ex- 
amined. The  first,  Mr.  Cohen^  the  son  of  the  plaintiff, 
stated  that  he  was  present  w]^en  the  carriage  with  ladies  in 
it,  was  driven  to  the  south  side  of  the  ferry ;  that  the  dri- 
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vcr^  a  negro  man,  was  a  careful  person  $  that  in  drivittg 
into  the  flat,  he  took  a  central  dircrction,  and  got  his  horses 
and  the  two  frontr  wheels  in^  that  they  were  as  much  in  the 
center  of  the  fiat  as  they  c^>uld  be  ;.  that  the  left  hind  wheel 
slipt  from  the  drop  which  was  improperly  placed  on  the 
flat^  as  it  did  not  exttnd  entirely  across  it ;  that  the  hind 
wheels  slipping^  the  horse  on  the  left  side  stumbled  and  got 
over-board*  He  drew  the  other  horse  after  him  and  the 
carriage*  The  driver  held  by  the  rtana,  until  they  broke, 
when  he  caught  by  the  wheel^  having  left  Ms  seat*  During 
this  time,  the  ferrymen  were  alarmed  and  offered  no  as- 
sistance ;  thatif  they  had  assisted,  the  horaes  might  have 
been  cut  looj^e  and  saved.  The  horses  ware  drowned  and 
one  of  the  ladies  in  the  carriage.  The  ferrymen  did  not 
request  the  ladies  to  get  out  before  the  carriage  was  dri* 
ven  in,  though  the  witness  did,  but  they  declined.  .The 
ferrymen  did  not  take  the  carriage  from  the  driver.  The 
witness  said  nothing  to  the  driver  about  the  drop,  though 
he  saw  that  it  was  old  and  in  bad  orden  The  flat  was  old. 
-There  were  two  ferrymfn,and  one  was  lame.  The  hor- 
ses cost  six  hundred  dollars  ;  they  were  gentle.  The 
harness,  which  was  plated  and  worth  sixty  dollars,  was  de- 
stroyed. The  carriage  was  much  injured.  Two  of  the 
pannels  were  sprung  and  the  stuffing  was  rotted.  The 
width  of  the  wheels  wa&five  feet  eight  inches  and  a  half. 
The  witness  was  standing  near  the  weather  house  on  the 
cause«way  and  behind  the  carriage  when  it  entered  the 
flat.  He  observed  before  the  carriage  went  in,  that  the 
drop  Was  not  as  wide  as  the  flat,  but  he  did  not  say  aCiy 
thing  about  it.  The  edges  of  the  drop  were  worn  away. 
The  drop  was  not  injured  or  broken  by  the  cwriage,  yl^ioli 
was  a  small  one. .  The  current  was  very  .strong  «nd  ma 
up.  The  ferrymen  imist  have  aasisted  in  getting  up  die 
carriage.  The  ferrymen  did  t^,  he  believed,  diracl  die 
driver  of  the  carriage  to  drive  into  the  flat.  The  draplisd 
hinges. 

Dr.  Paxvley^  the  next  witnej^s,  wc»  in  company  with  Mr. 
Cohrrty  when  the  carriage  arrived  at  the  ferry.    The  drx- 


May  Terihi  44  i 


ver  droVe  well.  There  was  no  fault,  except  that  the  left 
enti  of  the  flat  was  not  drawn  up  as  high  as  it  should  have 
been.  The  watt^r  was  low.  The  horses  and  front  wheels 
M'ere  in  the  flat,  when  the  carriage  went  over-board. 
When  the  wheels  of  the  carriage  struck  the  gunnel  ol  the 
flat,  the  flat  wheeled  round  a  little.  The  driver  was  a 
carirfal  servant.  The  horses  were  gentle.  One  of  the 
ferr^'men  walked  lame.  He  believed  the  flat  was  proper- 
ly chained,  but  not  drawn  up  high  enough  ;  though  he  ob- 
served this  before  the  accident,  he  said  nothing  to  the 
ferrymen  about  it.  He  did  not  speak  of  it  to*  Mr.  Cohen, 
He  told  Mr.  Cohen  the  ladies  had  best  get  outr  He 
'  thought  if^  the' flat  had  been  drawn  up  properly,  it  would 
not  have  happened.  The  road  obliqued  as  you  approach 
ttiefeny.  The  carriage  went  over  first;  The  ferrymen 
at  tht  time  of  the  accident  were  at  the  extreme  end  of  the 
flat  with  their  f^les  fixed. 

Mr.  Trap'ier^  the  next  witness,  passed  the  North  Santee 
ferry  in  May  preceding  ;  the  drop  was  then  out  of  ordei*, 
and  also  the  flat.  He  told  the  ferrvmen  that  if  a  better 
flat  was  not  provided,  he  would  have  their  master  present- 
ed; The  drop  was^  too  narrow,  and  out  of  order.  ^  The 
ferry  was  generally  well  kept.  The  witness  thought  the 
lame  man  and  the' other  ferryman  were  enough  for  the  fer- 
ry. The  drop  was  too  narrow,  and  it  was  broken  in  some 
]>arts.  It  was  rrcketty  and  shakled.  He  saw  but  one 
drop.  Since  the  time  he  passed  an  excdlent  flat  had 
been  provided. 

Mr.  Cotton^  the  next  witness,  saw  the  flat  in  the  spring  of 
1819,  also  the  drop  ;  it  was  as  Mr,  Trapier  h^d  described 
It.  The  boards  were  thin,  and  it  was  battened  with  thsii 
boards.  He  djd  not  know  that  he  ever  saw  the  flat  out  of 
m'der ;  but  had  often  seen  the  drop  so.  It  was  often 
'cUknged,  as  it  soon  wore  out.  The  tide  sometimes  ran  up. 
It  cl>bed  and  flawed  at  the  ferry  from  8  to'  4  feet. 

On  the  part  of  the  defendant,  the  witnesses  were  Mn 

GantpbeU^  who  got  to  the  ferry  10  or  15  minutes  after  the 

accident.     The  ferrymen  assisted  in  getting  up  the  car- 
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riage  and  rendered  every  assistance  they  could.  The  wit- 
ness was  coming  down  the  river  in  a  boat,  and  was  askfed 
to  assist.     Collins^  who  kept  the  ferry  worked  hard. 

Mr.  Britt^  the  witness  was  also  in  the  boat.  The  cur- 
rent was  very  strong.  The  negroes  assisted  and  did  alt 
they  could.  They  stripped  and  dived  after  the  carriage* 
The  carriage  floated  down  the  river  and  sunk  below  the 
slip.  The  current  ran  down  the  river.  It  aided  witnesses 
boat  in  bringing  assistance.  There  was  no  counter 
current. 

Mr.  Hnmfy  the  son  of  the  defendant,  had  measured  the 
flat  and  drop.  It  was  forty  five  feet  long,  and  was  nine 
feet  eight  inches  wide.  It  was  one  foot  ten  and  a  half  in^ 
ches  deep.  The  drop  was  eight  feet  nine  and  a  half  inches 
wide.  It  was  three  feet  six  inches  long.  It  was  only 
eleven  inches  narrower  than  the  flat.  The  November  af- 
ter the  accident,  the  witness  saw  the  flat.  It  was  no  longer 
used  at  the  ferry,  though  it  was  still  used  at  the  plantation. 
It  had  not  been  repaired.  He  saw  it  ^har^^esting  the  last 
week.^  The  drop  was  made  of  hard  pine.  The  boards 
were  one  inch  and  a  quarter  thick.  There  were  fouf 
boards  and  four  battens.  There  was  a  drop  at  each  end. 
The  drop  with  the  hinges  was  much  worn,  but  it  had  no 
holes.  The  flat  was  used  by  the  stage,  twice  every  other 
night.  The  stage  had  four  horses.  The'last  time  before 
the  accident,  that  the  witness  crossed  the  ferry,  was  in 
April.     One  drop  slided,  and  the  other  had  hinges. 

On  the  part  of  the  plaintiff*,  it  was  contended  that  a  fer- 
ryman is  a  common  carrier,  who  is  liable  for  every  loss, 
but  what/  arises  from  inevitable  accident.  Tl^at  in  thid 
case,  it  could  not  be  pretended,  that  there  was  any  inevita- 
ble accident;  that  therefore  the  defendant  was  liable, 
without  going  into  the  question,  whether  the  flat  and  drop 
were  in  good  order,  and  the  ferry  well  kept  or  not. 
On  the. part  of  the  defendant,  it  was  urged, 
First,  that  there  was  no  delivery  in  this  case  at  the  time 
of  the  loss ;  that  until  the  carriage  was  driven  into  dte  flat, 
it  was  in  the  custody  of  the  driver,  and  the  responsibility 
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of  the  carrier  only  commeDced  from  the  time  when  the 
carriage  being  fairly  within  the  flat,  the  flat  was  to  be  car- 
ried across ;  that  the  ferrymen  in  this  case  did  not  under- 
take to  c^ry  the  carriage  and  horses  into  the  ,fiat«  The 
driver  undertook  to  drive  in,  and  the  ferrymen  after  secur- 
ing the  flat  awaited  with  their  poles  at  their  posts  the  com- 
ing in  ol  the  carriage.  The  loss  arose  while  the  driver 
was  driving  in. 

Secondly,  That  this  was  properly  the  case  of  the  trans- 
portation of  passengers.  The  carriage  and  horses  being 
but  incidents  to  the  persons  in  the  carriage ;  and  that  the 
settled  rule  of  law  is,  that  a  carrier  does  not  undertake  for 
the  safety  of  a  passenger  in  every  case,  except  inevitable 
accident.  That  if  the  ferrymen  would  not  be  liable  for  the 
loss  of  the  lady  within  the  carriage,  except  in«case  of  neg- 
ligence, he  could  not  be  liable  for  the  horses  and  carriage, 
which  were  as  much  in  the  custody  of  the  passengers  as 
their  own  persons,  and  were  only  transported,  because  the 
passengers  were  in  the  carriage.  That  in  this  case,  the 
driver  with  the  persons  travelling  in  the  carriage,  without 
leaving  their  seats,  passed  from  the  road  to  the  flat. 

The  judge  charged  the  jury,  (after  overruling  in  the 
course  of  the  argument  of  the  defendant's  counsel,  the  se- 
cond ground,)  that  it  had  been  settled  ever  since  the  case 
of  Cook  vs.  Gourdirij  (2  Nott  and  McCord^  19,)  that  a 
ferryman  is  a  common  carrier,  and  liable  for  every  thing 
but  inevitable  accident ;  that  the  law  was  by  no  means  ri- 
gorous, as  our  lives  and  property  were  in  his  hands  }  that 
it  is  diflGicult  to  prove  whether  there  has  been  negligence 
or  not ;  and  therefore  the  law  presumes  it  in  all  cases  but 
one  ;  .that  it  had  been  made  a  question,  whether  there  was 
a  delivery;  tbis  the  jury  must  decide;  that  iftheslipot 
drop,  was  a  part  of  the  flat,  there  was  a  delivery ;  that  he 
should  think  there  was  a  delivery  from  the  time  the  hor- 
ses were  on  the  drop ;  that  the  carnage  being  driven  in 
by  the  driver,  would  not  alter  the  case  ;  that  the  ferryman 
could  regulate  the  traveller ;  where  the  traveller  drove 
himself,  hie  might  be  considered  the  agent  of  the  ferryman. 
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The  jury  found  a  verdijpt  for  the  plaintiff  of  S* 

A  motion  was  made  before  the  Constitutional  Court  Soi 
a  Hew  trial  on  the  grounds  : 

First,  That  there  was  no  delivery,  in  this  case. 

Secondly,  That  this  was  the  case  of  passengers  in  which 
the  carrier  was  not  liable  at  all  events. 

Thirdly,  That  it  was  not  proved,  that  the  loss  arose 
from  negligence  on  the  part  of  the  owner  of  the  ferry  or  the 
ferrymen^ 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

The  verdict  in  this  case  must  remain.  It  is  not  now  to 
be  made  a  question,  whether  a  ferryman  is  a  common  car- 
rier ;  that  has  been  adjudged  in  the  case  of  Cook  and  Gour- 
dm  and  has  been  recognized  as  the  law  in  a  subsequent 
case  oi  Miles  vs.  James  and  Johnson^  (Ante  \57^  deci- 
ded at  our  last  sitting  at  Columbia.  The  question  then 
was  as  to  the  clelivcry.  If  that  be  sufficiently  established, 
the  liability  follows  as  a  matter  of  course.  Three  of  the 
court  (my  brothers,  Hu^cr^  Gantt  and  myself)  are  of  opin- 
ion as  soon  as  the  ferryman  signifies  his  assent  to  receii'C 
the  horses  and  carriage  of  a  traveller,  they  are  to  be  con- 
sidered as  delivered.  If  he  say,  drive  on,  or,  I  am  rea- 
dy, having  fixed  his  flat,  he  "is  from  that  moment  to  be  con- 
sidered as  in  possession,  and  the  driver  is  to  be  consider- 
ed as  his*  agent  for  the  purpose  of  getting  the  horses  and 
carriage  into  the  flat.  All  carriers  are  permitted  to  regu- 
late the  manner  in  which  the  goods  are  to  be  delivered,  and 
in  many  instances  this  is  alone  determined  by  the  custom  of 
of  the  place.  It  cannot  be  thought  too  rigorious  to  estab- 
lish this  rule  in  regard  to  fer^men.  Jf  they  prefer  it,  and 
think  it  conduces  to  greater  safety,  they  may  take  the  hor- 
ses out,  and  lead  them  in,  and  lift  the  carriages  (at  least 
such  as  may  be  lifted)  and  as  to  others  they  may  drive 
them  in,  or  cause  them  to  be  driven  in.  It  is  said,  it  would 
be  an  imposition  on  the  traveller,  to  subject  him  to  this 
control,  but  it  seems  necessarily  incident  to  the  great  re^ 
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ponsibilily  which  is  imposed  on  the  ferrymnn  as  a  commoii 
carrier. 

It  is  further  objected  that  it  would  be  subjecting  the  • 
traveller  not  only  to  great  inconvenience,  but  also  to  great 
risk  ;  for  h  is  not  to  be  expected  that  ferrjTnen  keep  per- 
sons qualified  to  drive  carriages,  and  in  fact  that  no  one 
would  be  willing,  even  with  the  rtsponsihility  of  the  ferry- 
man,' to  trust  his  horses  and  carriage  in  thf  hands  of  an  un^ 
experienced  driver  ;  but  all  this  may,  and  no  doubt,  has 
been  said  with  respect  to  the  delivery  of  goods  to  the  in- 
finite number  of  bailees  who  are  in  the  daily  habits  of  re* 
ceiving  them  ;  fornothing  is  more  common  than  for  men 
to  think  themselves  wiser  than  their  neighbours  and  more 
qualified  to  do  any  act  whatever.  But  when  the  law  tak*- 
ing  into  consideration  the  nature  of  the  bailments  and  that 
(^  the  articles  to  be  delivered,  has  determined  what  shall 
constitute  a  deliverj',  the  parties  are  left  free  to  act  for 
^cmselves. 

If  the  ferryman  insists  on  his  right  to  drive  the  horses 
and  carriage  into  the  flat,  and  the  traveller  does  not  choose 
to  trust  him,  he  may  not  cross  at  the  ferry  ;  but  there  is 
in  fact  no  ground  for  difficulty  on  this  point.  If  a  flat  be 
in  proper  order  and  the  bank  in  good  repair,  (as  it  is  the 
duty  of  the  ferryman  to  keep  them)  it  is  more  easy  to 
drive  into  a  flat  than  through  a  bad  road,  and  the  necessi- 
ty which  would  induce  the  travellers  to  get  an  experienced 
driver,  would  ensure  the  ferryman  a  qualified  aj^cnt* 

But  the.  question  of  delivery  must  be  for  the  jur)'- 
In  Sslwa}/  vs.  HoUoxvay^  (1  Lord  Raymond  46,)  a  case 
of  a  common  carrier,  three  verdicts  were  given  on 
the  question  of  delivery  alone,  depending  on  a  simple  fact. 
The  inquir}'  therefore  is  whether  there  was  suIHcient  evi- 
dence to  induce  the  jury  to  believe  that  there  war>  a  delive- 
ry in  thb  case.  The  testimony  is  that  tlie  carnage  was  hi 
the  flat  and  bn  the  drop.  Now  if  the  drop  be  c{jnsidered 
as  a  part  of  the  flat,  the  delivery  was  as  ccmpktt:  as  placing 
a  bale  of  goods  on  the  deck  of  a  vessel.  The  drop  is  a 
necessary  part  of  the  flat,  particularly  where  \\\'^  bank  is  so 
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stetrp  as  this  is  at  low  water.  But  let  it  be  supposed  tlmt 
it  was  only  an  appendage  to  the  flat,  a  necessary  instru- 
ment  to  tfftctihe  ddivtry,  then  by  analogy  the  delivery 
ought  to  be  considered  as  complete.  It  was  contended 
that  the  delivery  can  never  be  complete  so  long  as  the  thing 
is  in  transitu  to  the  place  or  point  of  ultimate  deposit. 
But  this  idea  is  refuted  by  the  cases  of  a  delivery,  by  pla- 
cing on  the  dt^ck  or  (according  to  the  custom  of  some  pla- 
ces,) on  the  wharf,  for  the  ultimate  place  of  desposit  in  the 
hold  of  the  vessel ;  and  so  by  the  case  hom4  Esprnasse  261, 
f  Thomas  et  a!*  vs.  Dai/^J  where  the  hook  is  applied  to 
the  bale  of  goods  which  had  not  yet  reached  the  ware- 
house. There  wns  stiil  something  to  be  done  in  all  these 
cases.  Suppose  the  ft- rry^man  had  undertaken  to  lift  this 
carriage  into  the  flat,  and  had  placed  it  on  the  gun^al<;  tp 
rc:>t  and  from  that  it  had  slipped  into  the  river,  here  it  was 
obvious  something  more  was  to  be  done,  yet  it  would  not 
be  doubted  in  such  case  they  would  be  liable.  The 
question  then  does  not  depend  on  the  fact,  that  the  thing 
was  not  yet  completely  disposed  of  by  the  carrier,  but  up- 
on the  assent  of  his  mind,  (evidenced  either  by  his  acts^or 
language,)  to  take  possession.  What  said  Lord  Ellenbo* 
rough  in  the  case  of  Thomas  et  aL  vs.  Day  !  The  moracDt 
the  hook  was  applied,  the  possession  was  in  the  warehouse- 
man, although  applied  by  the  carman.  As  soon  as  the 
carriage  was  fairly  on  the  slip  or  drop  though  driven  by 
the  servant  of  plaintiiT,  it  was  in  the  defendants  possession. 
It  is  contended,  however,  that  so  far  as  relates  to  the  trans- 
portation of  carriages  and  horses,  the  ferrjman  ought  not 
to  be  liable  ;  for  the  carriages  and  horses  arc  only  the  apt- 
pendages  of  the  persons;  and  the  carriers  of  persons  are 
not  liable  for  their  appendages;  to  support  which  it  is 
shown  that  if  a  passenger  in  a  stage  coach  loose  his  watch 
or  a  lady  her  ring  or  shawl,  the  stage  coachman^  is  not  lia- 
ble. There  is  as  much  anau^gy  in  law  between  the  cases 
as  there  is  in  art  between  the  things  ;  and  it  is  clear  that 
a  ring  is  not  like  a  carriage,  and  still  more  clear  that  where 
there  is  no  undertaking  to  carry  and  consequently  no  com- 
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pensation  for  carriage,  there  can  be  no  responsibility  for 
loss.  The  carriers  of  persons  are  not  to  inquire  what 
jewels  they  wear,  nor  do  they  receive  a  greater  price  h:)r  a 
lady'with  a  ring  than  for  one  without.  But  in  the  carriage 
of  persons,  although  the  stage  owner  is  not  liable  at  all 
events  for  an  injury  done  to  the  person,  yet  if  it  be  the  re- 
sult pf  negligence  he  is  liable.  (Aston  vs.  Heane  et  aL 
2  Espinasse*s  CaseSy  533.  2  Campbell  79.)  And  upon 
that  ground  the  defendant  in  this  case  would  be  lia^>Ie  far 
the  loss  of  the  property.  There  is  no  doubt  that  the  loss 
was  the  result  of  direct  and  palpal)le  negligence  ;  for  the 
carriage  would  not  have  taken  a  wrong  direction  if  the  ilat 
bad  been  properly  drawn  up ;  and  when  it  did  take  a 
wrong  direction. from  the  wheeling  of  the  flat,  it  would  not 
have  fallen  off,  if  the  drop  had  been  wider  and  perfectly 
sound.  If  it  had  been  as  wide  as  the  flat,  the  jolt  would 
not  have  been  received.- 

Justices  Hnger  and  Richardson^  concurred. 


Mr.  Justice  Gantt  concurring,  delivered  the   following 
opinion  : 

I  coticur  in  the  opinion  which  fixes  the  responsibility  of 
the  defendant  in  this  case  ;  because  I  think  there  was  evi- 
dence sufficient  to  shew  neglect  at  the  time  the  loss  hap- 
pened;  and  further,  that  it  was  roost  probably  occasioned 
by  the  insufficiency  and  bad  structure  of  the  drop  of  the 
boat,  which  constitutes  an  essential  part  of  it,  and  for 
which  there  can  be  no  excuse,  as  the  high  trust  confided  by 
the  public  in  the  grant  of  a  ferry,  and  the  exclusive  privi- 
leges derived  therefrom,  oblige  the  keeper  to  be  in  no  de-^ 
fault*  He  is  liable  whenever  the  loss  can  be  traced  to  the 
slightest  neglect  or  failure  of  duty  on  his  part.  Hence  if 
he  neglect  to  have  the  landing  in  a  complete  state  of  re* 
pair  for  the  reception  of  travellers,  if  proper  and  safe  ease- 
ments are  not  furnished  for  entering  the  boat,  if  from  the 
narrowness  or  shortness  of  the  boat,  the  want  of  necessa- 
ry railing  or  any  other  like  deficiency,  a  loss  be  occasioned, 
I  am  decidedly  of  opinion  that  no  excuse  should  screen 
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him  from  his  liability,  i  So,  it  ihtrre  he  wanting  fasteniogfl 
to  keep  the  boai  in  a  firm  and  steady  position  for  tht'^ecep- 
tion  of  passcngt-rs,  c.ittle,  carriages,  8iC.  as  was  the  case  in 
the  instance  bt  fore  us,  he  is  liable.  As  the  commander  of 
his  vessel,  and  the  keeper  ol  iht-  ferry  S-v  piil)lic  authority^ 
as  well  as  from  the  liability  which  attaches  for  losses,  he  is 
to  have  the  sole  and  entire  dinction  and  management  of 
the  boat  ;  he  may  or  may  not  at  bis  election  and  pleasure 
constitute  passengers  his  agents.  They  are  to  he  so  con- 
•idered  in  ever}'  instance  where  they  act  discreetly  and  in 
subservience  to  his  orders,  but  wlure  wilful  and  in  viola- 
tion of  his  authority  and  directions  should  a  loss  happen 
ffom  such  cause,  he  is  not  liable.  Decisions  of  our  courts 
have  identified  him  with  common  carriers,  and  in  a  gener- 
al point  of  view  correctly.  But  regard  must  still  be  paid 
to  the  nature  of  the  em])loyment,  and  I  deem  it  altogether 
impossible  in  any  one  or  more  cases  to  establish  a  princi- 
ple so  correct  in  itself,  as  to  suit  every  other  case  which 
may  arise  from  different  causes,  and  of  endless  variety. 
Every  general  rule  must  have  its  exceptions,  and  the  case 
of  a  ferryman  who  has  to  contend  with  wind  and  water, 
the  caprice  and  obstinate  perverseness  of  some  pass<*ngers, 
and  the  unruly  and  altogether  unmanageable  dispositions 
of  some  animals,  to  which  I  will  add,  the  casualties  inci- 
dent to  every  station  and  situation  in  life,  will  necessarily 
furnish  many,  which  can  only  be  correctly  adjudicated 
when  such  cases  shall  occur. 

Mr.  Justice  Nott  dissenting,  delivered  his  opinion. 

I  concur  in  the  view  which  has  been  taken  of  this  case 
by  my  brother  Gantt ;  and  if  the  case  had  been  submitted 
to  the  jury  as  involving  only  a  question  of  due  diligence 
or  neglect  on  the  part  of  the  ferni'man,  I  should  have  been 
satisfied  with  the  verdict.  But  I  do  not  think  he  can  be 
liable  in  the  capacity  of  a  common  carrier,  until  the  goods 
are  actually  on  board  of  his  boat  ;  and  as  I  am  of  opinion 
the  law  was  not  correctly  stated  to  the  jury  in  that  resjjcct, 
I  think  anew  trial  ought  to  be  granted. 
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Thos.  Smith,  Exb.  ts.  Wikujjc  D.  Uvsr^ 

Although  the  whole  confeision  roust  be  received  and  not  garbled,  yet 
the  jury  are  not  bound  to  g:ive  implicit  faith  to  the  whole  or  any  part. 
^Confessions  are  received  just  as  other  evidence,  to  be  considered  and 
Weighed,  and  thereupon  to  be  credited  or  discredited  according  to  ih^ 
-character,  interest  and  appearances,.  &c.  of  the  party  con&asiog.  {Jh*' 
Mvr  v§.  WeUti  3  Cwut.  Rep.  314    Maxwell^  vt.  Carrvth, 


Barelli,  Torre  &  Co.  vs.  Brown  &  Moses. 

The  liquidation  of  an  account  by  a  note,  though  it  should  have  been  by 

the  note  of  a  third  person,  unless  expressly  received  in  payment,  does 

not  destroy  the  open  account. 
Interest  has  been  too  often  allowed  upon  a  balance  of  accounts*  after 

it  has  been- acknowledged,  to  be  now  disputed. 
Interest  may  be  recovered  ^pon  account  for  money  had  and  received ; 

and  in  aU  cases  of  certain  or  liquidated  damages. 

Tried   htiate  Judge   Richardson'^  Charleston,  October, 

1820. 

^N£  count  in  the  declaration  set  forth^  tjiat  whereas 

heretofore  in  consideration  that  the  said  Barelli.  Torre  &f 

Co.   would  deliver  to  the  said  Brown  &f  Moses^  divers 

goods^  wares,  &c.  of  great  value,  to  wit,  of  the  4Falue  of 

%  35,000,  to  be  sold  and  disposed  of  by  the  said  Brown  CsP 

.il/b«^i9,  for  and  on  account  of  the  said  Bairelli^  Torre  i^  Co* 

for  reasonable  reward  to  them  the  said  Brown  &f  MoseSy 

rendue  masters,  in  that  behalf,  they  the  said  Brown  is*  Mo" 

ses  undertook  to  sell  the  said  goods,  wares  and  merchandize 

as  vendue  masters  as  aforesaid,  and  to  render  a  true  and 

just  account  of  the  sale  whenever  afterwards  they  should 

be  required;  and  although  the  said  Barelii^  Torre  b?  Co. 
confiding  in  the  said  promises  of  the  said  Brown  &P  Moses^ 

did  deliver  the  said  goods ;  and  the  said  Brown  h?  Moses 

did  sell  and  dispose  of  said  goods  fot  and  on  account  of 

the  said  Bareili^   Torre  6?  Co.  for  divers  large  sums  of 

money,  of  which  a  balance  of  S51866  86,  remaining  due 

on  the  S7th  April,  1819,  yet  the  said  Brown  fcf  Mose* 

57 
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have  refused  and  still  do  refuse  to  render  a  just  account^ 
fee. 

'2nd*  Count,  for  money  lent  and  advanced,  and  also  mo«> 
ney  had  and  received,  by  Brown  &f  Moses^  as  auctioneers. 

The  plaintiffs  moved  to  take  this  case  up  under  the  veB« 
due  act. 

The  defendants  objected  ;  insisting  that  it  did  not  ap« 
pear  on  the  face  of  the  proceedings  that  this  Was  an  aucti- 
on debt ;  which  objection  was  overruled. 

Laffitian  swore,  that  he  was  clerk  of  Barellij  Torre  fc? 
Co.  he  prbVed  the  account  filed  ;  and  that  on  a  general  ba- 
lance there  was  due  from  Brownie  Moses,  81,266,  ex- 
clusive of  interest. 

The  defendants  here  objected,  that  tio  special  agttMi^nt 
was  proved ;  and  moved  that  the  pkintifls  dhbuldbe  nonh 
smted. 

This  motion  his  honor  overruled. 

The  defendant  then  cialled  Cherry  Moise,  a  clerk  in  the 
house  of  Brown  i^ ^Moses,  wbo  proved,  that  a  certain  par- 
cel of  goods,  which  were  charged  against  the  defendants 
in  the  accounts  filed,  were  sold  in  the  house  of  BareiBy 
Torre  &f  Co.  on  a  credit  of  four  months ;  that  tiie  tefm 
of  sale  were  fixed  by  the  plaintiflfs  themsdrea ;  that  at  this 
sale  Henry  Lazarus  became  a  purchaser  to  the  amount  bf 
"81,100,  for  which  he  gave  his  note  at  four  months,  agree- 
ably to  the  terms  of  sale,  with  one  Pollock  as  indorser ;  that 
h<i^  Pollock  toid  Lazarus  vrete  then  in  good' credit,  bilt 
plaintiffs  refused  to  accept  this  niote  ; '  «pon  *  which  Bt&um 
and  Moses  gave  their  own  note  to  the  plaintiffs  for  that 
amount.  Before  the  note  of  Lazarus  became  dtte,  he  'and 
Pollock  failed,  apd  no  payment  had  been  received  forthese 
goods  by  £roti;n  and  Moses.  The  goods  purchased  by 
Lazarus  were  charged  against  the  defendants  in  the  ac- 
counts filed. 

The  plaintiJSfs  then  called  Laotian  again,  who '  deposed 
that  as  J7arf Z/i,  Torre  i^  Co.  were  valuable  custotHers'to 
Brown  and  Moses,  they  had  some  privileges  more  than  or* 
dinary  as  to  the  accepting  or  refusing  of  notes  taken  for 
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gfiod^  sold  &r  then^;  and  this  privilege;  they  e^rcised  in 
rejecting,  the  note  of  Lazarus.  He  further  said,  that  the 
Qote  of  Brown  and  Movs  had  been  settled ;  tl)at  at  this 
settlement,  Mose^^  one  of  the.  defendants,  admitted  the  bal- 
ance  of  218&6  to  be  due,  andga.ve  his  own  notes  for  the; 
same,  which  notes,  he  produced  in  court ;  that  afterwards 
S6Q0  were  pa^d,  reducing  the  sum  to^  Sl£66,  the  sum  now 
claimed, 

ILJpon  examining  the  accounts  filed^  it  appeared  that  the 
defe^ants.  were;  charged  with  Sl,100  the  amount  of  Laza^^ 
rw^s  purchase,  but  not  allowed  the  payment  of  the  same 
8u^.;  which  shows  that  the  settlement  of  the  note  given  by 
Brown  and  Moses  for  Lazarus*s  purchase,  was  nothing 
mpr^  thap  this,' that  the  plaihtifTs  had  given  up  that  note  to 
Moses,  and  taJten  hid  note  in  stead. 

Thf  defendants  then  objected,  that  so  fax:  9s  regarded 
the  goods  sold  to  Lazarus^  the  defendants  were  not  liable 
under  the  vendue  act;  and  th»t  pbibtifis  ought  not  to  re- 
cover in  the  mode  prescribed  by  that  act,  the  amount  of 
tlM^se  goods,  which  were  included  in  the  general  balance. 

But  this  motion  also  was  rejected ;  and  the  jury  were 
diveeted  to  find  for  the  plaintifiCs,-  the  sum  appearing  due  on 
the  genex^al  balance,  with  interest. 

The;  ji^ry  found  for  the  plaintiffs  S1266,  with  interest 
from  ' '    "■  accordingly. 

The  defendants  moved  for  a  new  trial  upon  the  grqunds, 

1st.  That  the  caae  ought  not  to  have  been  taken  up  un* 
der.Ae  vendue  act;  vrdess  it  had  appeared  on  the  face  of  ' 
the  proceedings  to  be  a  case  within  that  act.  That  this  ac* ' 
ti^  do<8  not. appear  on  die  face  of  the  proceedings  to  be 
within  that  act ;  because  there  is  no  averment  that  the  de- 
fepdantsare  auctioneers;  nor  is  it  laid  that  they  under- 
took as  auctioneers. 

3d.  That  it  is  not  competent  for  the  plaintiffs  to  mix 
trapywyrtions  falling  within  the  class  of  vendue  debts  with 
other  transactions^  to  which  the  peculiar  provisions  con* 
ceming  vendue  debts  do  not  apply.    But  the  liability  of 
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the  defendants  to  answer  for  the  goods  purchased  by  La^ 
zarus  i&not  such  a  debt  as  the  vendue  act  provides  for/* 

3d.  That  if  the  plaintiffs  have  received  satisfaction  foir 
the  goods  purchased  by  Lazarus^  then  as  the  defendants 
are  not  allowed  for  such  payment  in  the  accounts  filed,  the 
general  balance  for  which  the  plaintiffs  have  obtained  a 
verdict  is  erroneous,  and  the  plaintiffs  have  recovered 
more  by  81,100,  than  they  are  entitled  to.  But  if  it  be 
**  admitted  as  the  truth  is,  that  those  goods  have  not  been 
paid  for  otherwise  than  by  the  note  of  Brown  &?  Moses^ 
for  which  the  notes  of  Moses  were  afterwards  substituted^ 
then  it  is  subraitted,  the  liability  of  the  defendants  to  an- 
swer for  those  goods  is '  altogether  distinct  from  that  sort 
,of  debts  to  which  the  provisions  of  the  vendue  act  apply.  • 

^th.  That  the  responsibility  of  the  defendants  for  the 
goods  purchased  by  iLazarus  is  created  by  their  note,  and 
ought  not  to  bfe  carried  beyond  it,       ' 

5th,  That  upon  the  evidence  Brown  is  no  longer  liable 
for  the  goods  purchased  by  Lazarus^  either  under  the  ven- 
due act  or  otherwise,  and  so  the  pkintifTs  ought  to  hate 
,  been  non-suited. 

6th.  That  the  plaintiffs  have  not  supported  their  decla- 
ration, having  declared  on  a  special  agreement,  and  having 
proved  no  more  than  a  general  indebitatus  assumpsit^  and 
so  ought  to  have  been  non-suited. 

7th.  That  the  plaintiffs  should  not  have  recovered  in- 
terest in  this  case  ;  fot  even  if  interest'be  allowed  upon  an 
acknowledged  balance,  as  in  this  case,  the  plaintiffs  to  en- 
title themselves  thereto,  should  have  declared  upon  mi 
tnsimul  computasset^  or  at  all  events  for  money  had  and  re- 
ceived. ... 

8th.  That  the  acknowledgment  of  the  general  balance 
on  which  the  plaintiffs  in  this  case  recovered,  was  impro*' 
perly  given  in  evidence ;  because  that  evidence  w^s  admit- 
ted to  prove  a  debt  liquidated,  but  in  fact  the  debt  was  li- 
quidated by  the  note  of  Mosea^  given  at  the  time  of  that 
acknowledgment ;  and  as  plaintiffs  did  <i6t  choose  to  pro- 
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.ceed'OB  those  notes  they  had  waived  the  advantage  of  them, 
and  ought  not  to  recover  a  sum  liquidated. 

.9th.  Because  the  verdict  of  the  jury  is  in  other  re- 
spects contrary  to  law  and  evidence* 

Mr.  Justice  Richardson  delivered  the   opinion  of  the 
court. 

This  case  is  very  simple  in  itself.  The  witness  proved 
a  balance  acknowledged  by  one  of  the  defendants  of  Si  866^ 
and  that  8600  had  been  paid  afterwards  ;  whereupon  the 
jury  gave  a  verdict  for  S1266,  and  interest  fron\  the  ac- 
knowledgment. All  the  rest  of  the  evidence  served  only 
to.  entangle  the  case,  and  to  bring  out  the  many  grounds 
suggested  in  the  brief;  all  of  which  are  answered  by  well 
established  principles.  The  decision  in  the  case  of  Roche^^ 
blanche  vs.  Cleary  and  Gieu^  declares  that  any  finding  by 
the  jury  that  the  claim  of  the  plaintiff  was  or  was  not  a 
vendue  debt  is  altogether  superfluous ;  as  the  question 
whether  it  originated  in  a  vendue  transaction  need  not  be 
decided  before  the  defendant  shall  have  attempted  to  take 
the  benefit  of  the  insolvent  debtors  act,  .upon  which  attempt 
alone,  it  becomes  important  to  inquire  into  the  origin  of 
the  debt.  After  this  decision,  and  under  the  general  issue 
wliich  was  the  plea  filed  in  the  case  before  us,  the  verdict 
could  not  be  altered  by  reason  of  the  claims  of  the  plaintiifs 
being  m>xed  up  with  a  vendue  transaction  ;  nor  even  were 
they  altogether  of  another  character,  could  it  avail  the  de« 
fcndants  any  thing  for  the  present,  after  pleading  to  the 
'merits^  For  in  either  of  those  cases  the  only  question 
would  be,  whether  the  case  must  be  taken  up  out  of  the 
usual  order,  according  to  the  act  of  1815  ;  and  any  objec- 
tion arising  out  of  the  origin  of  the  debt,  as  not  being  ;i 
vendue  case,  should  be  brought  to  the  observation  of  the 
court  by  the  claim  of  an  imparlance  or  some  special  plea 
ur  motion  to  continue,  or  at  least  not  by  a  general  denial  of 
the  debt ;  because  upon  such  an  objection  the  only  object 
vrould  be  to  decide  whether  the  case  was  to  be  taken  up, 
And  not  whether  the  defendants  might  afterwards  obtain 
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the  btnefits  of  the  insolvent  debtors  act.  It  is  compete^ 
to  join  a  vendue  debt  with  any  other  debt,  if  they  are^  con- 
sistent in  themselves,  i.  c,  may  be  covered  by  tbc  samt 
fiea  and  judgment^  though  the  mixture  may  d^lay  the  re-, 
covcry  of  the  vendue  debt,  perhaps. 

Thc^e  observations  sufficiently  answer  the  objections  to 
the  verdict  contained  in  the  three  Rrst  grounds,  as  arising 
out  of  the  plaintiffs  account,  being  in  (he  whole  or  in  part  a 
vendue  transaction.     I  give  no  opinion  on  what  was  their 
true  character,  or  whether  they  were  mixed   or  pot,  or 
what  may  be  the  future  consequence  in  either  case«    But 
under  the  issue  made  up,  and  for  the  present,  the  only 
important  en<iuiry  is,  did  the  allegations  and  proofs  justify 
the  verdict,  independent  of  the  peculiar  character  or  ori- 
gin of  the  debt  ?  Since  the  decision  in  Rochehlanche  vs. 
Cfeary  and  GicUy  the  only  object  that  I  can  perceive  insta* 
ting  that  the  claim  arose  out  of  a  vendue,  transaction  or  19 
enquiring  into  that  fact  is,  that  the  case  may  b^   taken  up^ 
prtmafacte^  under  the  act  of  1815,  in  a  summaiy  way. 
f     The  5th,   Gth  and  9th  grounds,  appear  to   be  prediT 
/  cated  upon  the  supposition,  that  as  Moses  gave  his  notes 
/     to  the  plaintiffs  for  the  balance   acknowledged   to  be  due, 
\     neither  of  the  defendants  (but  more  especially  Brown) 
could  be  made   liable  upon  the  account  ackiK>wledgedv 
But  it  is  settled  that  the  liquidation  of  an  account  by  ^  notci 
though  it  should  have  been  by  the  note  of  a  third  persooi 
unless  expressly  received  in  payment,  does  not  destroy  tbc 
open  account,  (5  Johns.  72-73.     8   Johns.  389.)    The 
plaintiffs  were  then  nt  liberty  to  sue  Moses  upon  his  notes, 
or  both  defj^ndants  upon  the  original  account,   .  And  as  to 
the  note  of  Si  100,  given  for  LazaruSy  either  of  the  defend- 
ants was  at  liberty  to  regard  the  consideration  of  that  note 
as  apart  of  the  general  account  of  the  jJaintiffs,  and  to 
strike  the  balance  as  if  no  such  note  existed.     The  result 
is  precisely  the  same,  whether  the  note  of  gl  100,  be  chv- 
ged  to  the  defendants,  or  the  amount  of  goods,  i.  e.  %\WK 
which  was  the   consideration  of  the  note.     The  panics 
might  adopt  either  form  in  order  to  shew  the  true  balance 
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due,  and  Moses  having  adopted  the  latter,  his  act  is  bind- 
ing upon  Brown.  -  I  mean  not  to  say  that  the  manner  of 
casting  the  account  made  the  note  of  Si  100  a  vendue  debt, 
if  n6t  of  that  character  before.  I  repeat  that  for  the  pre- 
sent, the  enqcriry  is,  was  the  account  proved,  not  whether 
it  origltiated  in  a  vendue  transaction,  nor  whether  the  ac- 
knowledgment by  Moses  made  it  so. 

The  7th  and  8th  grounds  of  the  brief  remain  to  be  con- 
sidered. 

1st.  Was  the  declaration  in  due  form  ?  The  second 
cbutit  was  "  for  money  had  and  received,''  and  the  ac- 
count filed  was  for  divers  sums  of  money  received  by  the 
defendants  for  the  plaintiffs^  upon  which  a  halnnce  was  due 
and  had  been  expressly  acknowledged.  Could  thtre  then 
be  a  case  more  peculiarly  proper  for  such  a  count,  which 
Chitty^  CP»  341, J  says,  is  the  proper  form  where  money  has 
been  received,  or  which,  ex  equo  et  bono^  ought  to  be  paid 
over  to  the  plaintiffs. 

Lastly,  ought  interest  to  have  been  allowed  upon  the 

» 

balance  due,  and  in  this  form  of  action  I  Interest  has  been , 
too  Crftfenallotved  upon  a  balance  of  accounts,  ^f^^^  '^  ^^^^ 
been  acknowledged^  to  be  now  disputed.  (Robinson  vs. 
Biand^  2  Burr.  1086.  2  Bro.  662.  Blaney  vs.  Hen- 
dricks^ 3  Wils.  205.  2  Blak.  761.  1  Doug.  376.  See  the 
collection  of  cases,  by  Day^  in  5  Espi.  Rep.  114. 

In  the  case  of  Bulow  vs.^Godard^  fl  Nott  &f  M^Cord^ 
45,J  this  codrt  considered  the  subject  with  great  attention, 
revleifring  past  adjudications  in  detail,  and  appear  to  have 
come  to  'this  conclusion,  "  that  interest  is  recoverable  in 
all  cases  of  certain  or  liquidated  damages."  The  same 
case  also  decides  that  interest  may  be  recovered  upon  a 
count  for  money  had  and  received ;  (See  also  Pean  vs. 
Barber^  3  Cdtnes  266.  9  Johns.  71.  Lowes  on  Asst. 
488. 

The  motion  is  therefore  dismissed. 

justices  Colcock^  ^ttger  and  Garitt^  concurred. 
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John  F.  Lawsom,  by  his  guardian  Miss  E.  DanVor^ 
vs.  Samuel  Pbudri  Aux  and  wife,  guardian  of  the 
.    LATE  Francis  Lavson. 

IVhere  the  intesUte  left  a  mother,  and  brother  of  the  half  blood,  the 
-    Court  Beld,  that  the  brother  of  the  Ao//' blood  was  not  entitled  to  i 
diatributive  share,  as  a  brother  or  sister  of  the  wAo/«  blo9tl,  under  thi 
act  of  1797,  but  that  the  mother  was  entitled  to  the  whole  estate. 

Tried  April  Term,  1821,  at  Georgetown^  before  Mr,  Jus- 
tice Richardson,     Petition  for  summons  in  partition. 

XHE  plaintiff,  a  minor,  was  the  half  brother  of  Francis 
Lawson^  dec€VL&ed»  ^rs.  Perdriaux  v/ins  the  mother  and 
guardian  of  the  deceased.  He  left  stock  amounting  to 
jS7,700  at  the  time  of  his  death  in  possession  of  his  mother 
and  guardian.  The  question  wa^,  whether  the  mothet 
should  take  the  whole  of  his  estate  as  his  only  heir,  or  whe- 
ther the  petitioner,  his  half  brother,  should  have  half  f 

The  petitioner  claimed  under  the  act  of  1797,  (1  Bm. 
Dig.  426«  2  Faiist  146,)  amendatory  of  the  act  of  distri- 
butions of  1791. 

It  was  objected  that  he  was  of  the  half  bloody  and  re- 
plied that  the  statute  of  1797,  embraced  the  half  as  well  as 
the  whole  blood,  and  that  in  this  case,  there  being  none  of 
the  whole  blood  to  interfere  with  the  half  Uood,  and  the 
legislature  by  the  act  of  1797,  having  provided  that  where 
there  was  a  brother^  the  mother  should  not  have  all  the  es- 
tate, the  half  blood  was  entitled  to  share  with  her. 

The  judge  decided  in  favour  of  the  mother,  and  against 
the  half  blood. 

A  motion  was  made  to  reverse  that  decision  as  coBtrary 
to  law. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

By  the  act  for  the  abolition  of  the  rights  of  primogeni- 
ture, passed  in  1791,  brothers  and  sisters  of  the  hedf  blood 
are  excluded  from  the  estate  of  the  intestate,  who  has  left 
also  a  brother  or  sister  of  the  whole  blood.     And  brothers 
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dnd  sisters  of  the  whole  hlood^zxt  in  like  manner  excluded, 
wften  the  intestate  leaves  a  father  or  mother*  By  the 
same  act,  the  issue  of  a  brother  or  sister  of  the  half  blood 
<5an  take  only  under  the  general  provision  for  the  **  next  of 
kin,*'  and  not  by  representation.  By  the  act  of  1791  then, 
the  mother  of  the  intestate  Francis  Lawson^  would  have 
taken  the  whole  estate,  even  if  the  intestate  had  left  a  bro- 
ther or  sister  of  whole  blood  ;  and  a  brother  or  sister  of 
the  whole  blood,  had  there  been  no  parent  surviving,  )vould 
have  taken  the  whole  in  exclusion  of  brothers  and  sisters 
of  the  half  blood.  Thus  stood  the  act  of  1791,  when  the 
act  of  1797,  sets  forth,  "  Whereas  it  has  been  adjudged  by 
the  courts  upon  the  construction  of  the  aforesaid  act,  (act 
of  1791,)  that  in  cases  in  which  persons  die  intestate,  leav«> 
ing  no  wife  nor  children.  Sec.  but  leaving  father  or  mother, 
although  such  intestate  leave  brothers  and  sisters,  &c.  that 
the  father  or  toother  is  entitled  to  receive  the  tvhole  estate, 
&c.  Be  it  enacted,  that,  &c. — in  all  cases  in  which  per* 
sons  shall  die  intestate,  leaving  neither  wife,  child  or  chil- 
dren, &c. — ^but  leaving  a  father  or  mother  and  brothers 
and  sisters,  &c. — one  or  more,  that  the  estate,  &c.  shall  be 
equall}' divided  amongst  the  father,  or,  if  he  be  dead,  the 
mother  and  such  brothers  and  sisters  as  may  be  living  at 
the  ti^.eofthe  death  of  such  intestate,  &c. — Provided  al- 
ways, that  the  issue,  if  any,  of  any  deceased  brother  or 
sister,  if  more  than  one,  shall  take  among  themselves,  the 
same  share  which  their  father  or  mother,  if  living,  would 
have  taken,"  &c.    (1  Faust  29.     1  Brev.  Dig.  425.) 

Now  what  is  the  evil  complained  of?  Not  surely  that 
parents  took  in  exclusion  of  brothers  and  sisters  of  the  half 
blood,  for  these  were  postponed  not  only  to  pareitts,  but  to 
brothers  and  sisters  of  the  whole  blood,  and  were  ranked 
only  with  the  issue  of  such  brothers  or  sisters.  Two  dis- 
tinct classes  of  kindred,  i.  e.  (1)  parents,  (2)  brothers  and 
sisters  of  the  whole  blood,  stood,  not  together,  but  iir  suc- 
cession, to  exclude  brothers  and  sisters  of  the  half  bloody 
imder  theactof  1791.  It  would  seem  then  that  the  evil 
complained  of  was,  that  parents  took  in  exclusion  of  bro- 
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thers  and  sisters  of  the  whole  blood,  aod  it  follows  that  the 
amendnient  desired  was,  that  parents  should  no  longer  take 
in  exclusion  of  them.  In  construing  then  the  act  of  1797, 
which  is  called  an  act  to  amend,  &c.  we  are  to  limit  the 
construction  by  the  amendment  desired,  so  as  to  render 
the  remedy  introduced  adequate  to  the  evil  complained  of; 
but  not  more  than  adequate,  unless  the  terms  used  plainly 
require  a^more  comprehensive  interpretation*  The  terms 
used  are  ^^  brothers  and  sisters.''  Brother  is  defined  by 
Johnson^  **one  born  of  the  same  father  and  mother;" 
and  sister,  ^^  one  bom  of  the  same  parents,"  ^^  correlative 
to  brother,"  (see  Folio  Edition  of  1819.)  Though, 
doubdess,  those  terms  may,  in  many  instances,  have  a 
much  more  comprehensive  signification.  The  strict  im- 
port of  the  words  used  conspires  then  with  the  apparent 
object  which  led  to  the  act  of  1797,  to  confine  the  mean- 
ing of  brothers  and  sisters  to  those  of  the  whole  blood. 
Again,  an  act  to  amend,  &c.  should  not  be  construed  to 
aker  the  rules  laid  down  in  the  primary  act,  except  so  far 
as  is  plainly  required.  Now  the  act  of  1791,  not  only 
gives  the  whole  estate  to  the  brothers  and  sisters  of  the 
whole  blood  in  exclusion  of  those  of  the  half  blood,  and  to 
parents  in  exclusion  of  both,  but  confines  the  right  of 
taking  by  representation  among  collateral  kindred,  to  the 
issue  of  brothers  and  sisters  of  the  whole  blood.  But  if  in 
the  act  of  1797,  ^*  brothers  and  sisters"  comprehend  both 
those  of  the  whole  and  fialf  blood,  then  not  only  would 
brothers  of  the  whole  and  half  blood  and  parents  be  placed 
upon  the  same  footing,  and  constitute  but  one  class  instead 
of  three,  but  by  the  proviso  quoted,  the  issue  of  the  bro- 
ther of  the  half  blood  would  be  made  to  take  by  represen* 
tation  mper  ^ftr/re*,  equally  with  the  issue  of  the  brother 
of  the  whole  blood.  Such  a  change  of  die  rules  of  the  act 
of  1791,  should  be  imperatively  ordered  before  being  adop- 
ted ;  else  we  might  by  construction  introduce  new  prin- 
ciples into  that  act,  which  is  to  be  regarded  as  the  context 
oftheactof  1797,  and  with  which,  the  latter  should  be 
rendered  consistent,  wherever  it  docs  not  expressly  amend 
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or  ajter  the  former.     As  ip  the  interpretation  of  an  act  t6 
ani^end  another,  we  are  to  look  back  to  the  former  act,  a^ 
the  context,  so  in  all  acts  of  questionable  import,  we  are  to 
regard  the  principles  of  the  common  law,  upon  which  the 
laws  being  bottomed,  those  principles  form  the  context  of 
all  our  acts,  and  aid  us  in  the  inspection  of  a  difficult  point, 
not  only  with  a  light  generally  diffused  through  the  whole 
system  of  juHsprudence,  but,  by  leading  us  with  authori- 
ty  whereyer  the  written  law  is  deficient  ot  uncertain. 
Now  the  act  of  1791,  lays  down  its  rules  expressly  for  the 
distribution  of  real  eatate^^  and  directs  personal  property  to 
he  distributed  in  the  same  way.     And  by  the  canons  of 
the  common  law  for  the  descent  of  real  estate,  a  brother  of 
the  half  blood  could  not  take.    Wherever  then,  in  the  rules 
for  the  descent  or  distribution  of  real  estate,  the  wor4 
brother  is  used  in  an  uncertain  sense,  it  should  by  analogy 
to  the  meaning  of  the  same  word  in  those  canons  be  con- 
strued brother  of  the  whole  blood.     It  should  be  marked 
that  those  canons  are  even  now  of  force,  except  as  far  as 
they  have  been  altered,  or  have  become  inapplicable ;  and 
it  is  vain  to  oppose  to  such  authority  the  rules  of  pivil  law, 
or  the  interpretation  of  the  English  statutes   of  distribu- 
tions.    These  may  afford  genfsral   intelligence,  but  w^ 
would  look  to  them  in  v^n  for  a  ray  of  authority.     Indeed 
the  former  act  of  distributions  which  places  brothers  of  the 
whole  and  half  blood  upon  the  same  footing  having  been 
expressly  altered  in  this  respect,  forms  an  example  to  de-  . 
ter  rather  than  to  lead  us ;  for  the  principle,  which,  after 
trial,  has  been  laid  aside  by  the  legislature,  becomes  em^ 
phatically  illegitimate.     The  brother  of  the  half  blood  is 
therefore  by  no  construction  to  be  placed  upon  a  footing 
with  those  of  the  whole  blood.     It  may   be   said,  that  in 
the  case  before  us,  there  is  no  contest  between  the  whole 
and  half  blood,  and  no  issue  of  the  Jinlf  blood  appear  to  take 
per  stirpes*     But  if  brotl)crs  and  sisters  can  by  the  act  of 
1797,  in  any  instance,  mean  those  of  the   half  blood,  the 
signification  must  be  invariably  the  same  in  all  cases.     In 
a  word,  the  claims  of  litigants  must  in  themselves  be  suited 
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to  the  act,  and  come  within  its  provisions,  or  they  remaiu 
witbput  it ;  for  the  act  has  no  elastic  power  to  dilate  and 
contract  its  letter  or  meaning  for  the  accommodation  of 
an  unfortunate  case.  The  words  must  have  one  meaning 
in  all  cases.  To  these  arguments  drawn  from  the  strict 
import  of  the  words  brothers  and  sisters,  from  the  plain 
rules  of  the  act  of  1791,  from  the  cause  which  introduced 
the  amendment  of  1797,  and  from  analogy  to  the  canons  of 
descent,  it  only  remains  to  add  the  decision  of  three  judg- 
es of  the  court  of  equity  against  two  in  the  case  of  Wren 
and  Wife  vs*  Carnes  and  others^  (^  Equity  Rep.  405. J 

The  motion  is  refused. 

Justices  Bay^  Huger^  and  Gantty  concurred* 


'  «. 


Mr.  Justice  Colcock^  dissented. 
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South-Carolina,  J^Tovember  Term,  ISQl-^Colunibia. 


JUSTICES  PRESENT  AT  THI5  TERM, 

ABRAHAM  NOTT,         RICHARD  GANT^r, 
CHS.  J.  COLCOCK.        DAVID  JOHNSON. 
DANIEL  E.  HUGER,     JOHN  S.  RICHARDSON. 


William  GRegg  vs.  Joseph  W.  Summers, 

Under  our  act  avoidinn^  the  service  of  all  process  served  oo  any  person, 
at  any  muster,  or  other  time  where  such  person  shall  be  oblif^ed  to 
bear  arms  in  the  militia,  or  in  going  to  or  returning  from  any  mustei* 
or  place  of  rendezvous,  or  within  twenty-four  hours  after  such  per- 
sons being  discharged  from  such  service,  includes  as  well  hail  writs 
as  any  other  process. 

It  weeiM  though  that  a  writ  may  be  served,  on  such  day.  by  leaving  a  copy 
at  the  most  notorious  place  ot  the  defendants  abode,  under  the  act  of 
assembly. 

Motion  to  reverse  the  circuit  decision  in  this  case.     Tried 

before  his  honor  Judge  Colcoek, 

JL  HIS  was  a  motion  made  by  Bauskett  and  Dunlapyfor  the 
defendant,  before  his  honor  Judge  Cokock^  to  set  aside  the 
service  of  a  writ  which  did  not  require  bail,  and  had  been 
served  on  the  defendant  on  a  muster  day  by  the  sheriff  of 
Newberry  district.     The  motion  was  as  follows, 

^  It  appearing  to  the  satisfaction  of  the  court  that  the 
wririn  this  case  was  served  on  the  defendant  while  on  mi- 
litia duty,  therefore  orderedy\h2X  the  said  service  be  set 
aside.'^ 

The  presiding  Judge  granted  the  motion.  From 
whicB  decision  the  pk^intiff  appealed,  and  gave  notice  that 
he  would  move  the  Constitutional  Court  at  their  next 
sitting  to  reverse  this  decision  of  the  circuit  Judge  on  the 
following  grounds,  to  wit, 


463  Columbia,  1831, 

1st.  That  the  word  process^  used  in  the  act  of  the  gener- 
al assembly  on  this  subject^  means  only  such  process  as  re- 
quires bail^  and  that  cases  in  which  no  bail  are  required^are 
not  included. 

2dlv»  That  it  is  the  intention  of  the  act  to  enable  those 
who  are  subjected  to  militia  duty,  to  discl)arge  it  prompdy 
and  punctually  in  their  proper  persons  without  proxy,  and 
without  beino  under  the  inconvenience  of  their  ordinary 
liability  to  personal  arrests  and  corporeal  confinennentj  and 
therefore  that  this  decision  was  contrary  to  the  law. 

Mr.  Justice  Cokock  delivered  the  opinion  of  the  court. 

By  the  17th  section  of  the  act  ot  1794,  for  organizing 
the  militia  of  the  state,.  ( Miller^ s  Militia  Imw  IB^J  it  is 
enacted,  "  That  no  civil  officer  whatsoever  shall  on  any 
pretence,  execute  any  process^  (unless  for  treason,  felony, 
or  breach  of  the  peace,)  on  any  person  whatsoever,  at  any 
muster  or  other  time  when  such  person  shall  be  obliged  to 
bear  arms  in  pursuance  of  this  act,  nor  in  going  to  or  re- 
turning from  any  muster  or  place  of  rendezvous,  or  with- 
in twenty -four  hours  after  such  person  shall  be  discharged 
irom  appearing  in  the  regiment,  company  or  troop  to 
which  he  shall  belong,  under  the  penalty  of  five  pounds 
sterling  ;  and  the  service  of  any  such  process  shall  be  void 
to. all  intents  and  purposes  whatsoever." 

It  is  somewhat  surprizing  how  any  doubt  could  have 
arisen  after  the  reading  the  words  of  the  act,  which  are 
certainly  as  explicite  as  any  known  to  oitr  language.  ^  No 
civil  officer  whatsoever,''  (which  words  certainly  embrace 
a  sheriff  and  his  deputies,)  *'*'  shall,  on  any  pretence  exe- 
cute any  process^'*  (a  writ  is  a  process,  and  therefore  cm- 
braced  in  the  term  any  process^)  '*  except  for  treason,  fflo- 
ny  or  breach  of  the  peace,''  (and  it  is  not  in  the  exception,) 
**  or  any  person  whatsoever  at  any  muster^'*  (embracing 
the  case  of  this  defendant  who  was  at  muster  and  actually 
on  duty,)  concluding  with  the  words  "  the  service  of  any 
such  process  shall  be  void."  It  is  sufficient  to  shew  that 
the  case  is  embraced  in  the  words  of  the  act,  but  the  words 
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t{  the  act  as  well  as  its  spirit  shew  that  the  views  which 
the  plaintiffs  council  had  taken  of  the  act  is  incorrect.  He 
says  the  object  of  the  law  was  to  secure  tke  performance  of 
the  duty  and  only  intended  to  protect  the  person  from 
imprisonment  during  the  time  the  service  is  performing. 
Butif  this  were  the  case  why  extend  the  prottction  to  him 
on  his  return  and  for  twenty  four  hours  after.  The  act  in- 
tended not  only  to. protect  the  person  but  the  feelings  .of 
the  individual  while  in  the  performance  of  this  duty,  to 
free  him  from  all  the  embarracemtnts  of  civil  concerns 
while  engaged  in  the  performance  of  his  military  duties. 
The  service  of  a  process  even  for  the  recovery  of  an  ordi- 
nary debt,  is  a  circumstance  calculated  to  excite  unplea- 
sant feelings  in  the  bosom  of  a  man  of  correct  principles, 
and  the  more  so  if  it  should  occur  at  a  moment  when  he  is 
performing  a  public  duty  in  the  presence  of  his  fellow  citi- 
zens. Suppose  a  sheriff  stepping  up  to  an  officer  as  he  was 
about  to  give  the  word  of  command  to  his  regiment  or  bri- 
gade, and  put  a  writ  into  his  hand  ?  would  not  this  lie 
humiliating  to  his  pride?  or  even  in  a  more  stoical  view 
of  the  subject,  is  it  not  an  impediment  and  hindrance  in  the 
discharge  of  his  duty  which  he  ought  iK)t  to  be  subjected 
to  ?  Or  in  the  case  of  a  private  at  the  moment  he  is  about 
to  shoulder  his  musket  in  obedience  to  the  command  of 
his  officer,  to  be  compelled  to  receive  a  writ  from  a  sheriff; 
would  .it  not  both  wound  his  feelings  and  embarrass  him 
in  the  discharge  of  his  duty?  It  is  the  duty  of  a  wise 
legislature  in  subjecting  the  citizens  of  the  country'  to  the 
regulations  of  the  law,  to  have  a  due  regard  to  those  hon- 
orable feelings  which  should  be  inculcated  in  the  bosom 
of  freemen,  and  this  was  the  object  of  our  legislature.  A 
writ  mai/  be  served  by  being"  left  at  the  most  7iotorious  place 
of  defendants  abode, 

The<  motion  is  discharged. 

Justices  Nottj  Hiiger^  Gantt  and  Johnson^  concurred. 

y.  y.  Caldwell^  for  the  motion* 
Bauskett  and  Dunlapy^xytiirTu 
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Joseph  Smith  vs.  James  HuKt. 

A  SherifiT  must  be  proceeded  ag>ainst  by  process,  as  other  persons,  ia 

order  to  make  him  a  party  in  court. 

Tried  at  Spartanburgh,  Fall  Term,  1821,  before    Mr. 

Justice  >  Gc/zzf^ 

X  HE  plaintiff  had  sued  out  a  ^^rit  against  the  defendant, 
"H'ho  then  was  and  still  is  the  sheriff  of  Spartanburgh  dis- 
trict, and  this  was  an  application  to  the  court  for  leave  to 
file  his  declaration  after  the  lapse  of  more  than  a  year  and 
day  from  the  time  the  writ  was  lodged  in  the  coroners 
office,  which  was  rejected  ;  arid  the  application  was  now 
renewed  in  the  form  of  an  appeal  from  that  decision,  on 
the  ground,  that  the  defendant,  being  an  officer  of  court, 
and  consequently  in  contemplation  of  law  always  in  court, 
the  plaintiffhadarightto  file  his  declaration  at  any  time 
without  process  to  bring  him  in. 

Mr.  Justice  yohnsoii  delivered  the  opinion  of  the  court. 

It  is  said,  and  I  believe  on  good  authority,  that  this 
Application  is  in  accordance  with  the  practice  of  the  En- 
glish courts.  The  answer  is  that  the  practice  in  this  state 
has  been  invariably  and  immemorially  to  make  an  oflSccr  of 
court  a  party  by  process.  I  have  not  seen  nor  do  I  believe 
that  any  inconvenience  has  Resulted  from  it,  and  do  not 
therefore  think  that  it  ought  to  be  abandoned  for  another, 
although  it  might  be  equally  practicable  and  convenient. 

The  motion  is  refused. 

Justices  Huger^  Colcock  and  Nott^  concurred. 

Farnandis^  for  the  motion* 
.y.  Foster^  contfa. 

Walter  O.  Beckley  vs.  Wm.  Moore,  Do.  vs.  Scott. 

The  g-eneral  rule  is  Oiat  no  plea  shall  state  two  or  nvore  factSf  either 
of  i^liich  would  of  itself,  indepeadently  of  the  otl)crB>  constitute  %  suf 
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iicietft  ground  of  defence  ;  but  the  defendant  is  not  precluded  from 
introducing'severa!  matters  int6  the  same  plea,  if  the\  constitute  parts 
of  the  same  entire  defence,  and  form  one  connecte<l  proposition. 
But  where  to  debt  on  a  sealed  instmment,  payable  to  the  plaintiff  or 
bearer,  was  pleaded  solvit  post  diem  <*  to  one  /.  J^ewby  who  was  the 
bearer  of  the  said  writing  oblifratory,"  the  Court  Held  that  though  it 
would  not  pronounce  the'plea  bad  for  Informality,  yet  there  being  no 
necessity  for  any  thing  more  than  a  general  plea  of  payment,  to  dis- 
countenance prolixity,  so  much  should  be  stricken  out  as  alleged  pay- 
ment to  JVevfby, 

Tried  before  Mr.  Justice  Gantty  at  Abbeville,  Fall  Term, 

1821. 

X  HIS  was  an  action  of  debt  on  a  sealed  note  payable  to 
the  plaintiff' or  bearer ^  to  which  the  defendant  pleaded  sol- 
vit post  diem  "  to  one  yph7i  yV.  Nexvby^  who  was  then  the 
bearer  of  the  said  writing  obligator}-. 

A  motion  was  made  in  the  circuit  court  t6  strike  out 
this  plea,  on  the  ground  tljat  the  defendant  should  have 
pleaded  payment  generally,  and  not  payment  to  John  iV. 
Nexvbify  and  that  his  plea  was  therefore  irregular  and  in- 
formal. 

The  motion  was  refused  by  the  court  below,  and  was 
now  renewed  as  an  appeal  from  that  decision. 

Mr.  Justice  Johnson^  delivered  the  opinion  the  court. 

The  general  rule  is  that  no  plea  should  state  two  or  more 
facts  either  of  which  would  of  itself  independently  of  the 
other  constitute  a  suiHclent  groimd  of  defence,  (1  Chitty 
On  Pleading-  230 ;)  but  the  defendant  is  not  precluded  from 
iDtroducing  several  matters  into  the  same  plea,  if  they 
constitute  parts  of  the  same  entire  defence  and  form  one 
connected  proposition,  (fi  Johnson  432.  Ibid.  462.)  And 
under  this  modification  it  would  seem  that  the  defendant 
might  state  the  time,  the  place,  the  manner  and  all  the  cir- 
cumstances attending  the  ps^yment,  so  as  all  connected 
would  lead  to  that  result.  But  I  do  not  see  the  necessity 
of  such  a  plea,  nor  the  benefit  that  would  result  to  the  de- 
fendant from  it,  but  on  the  cootrar>'  a  possible  prejudice  ; 

59 
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as  he  would  be  confined  to  the  particular  facts  stated :  and 
although  I  am  not  prepared  to  pronounce  such  a  plea  bad^ 
it  is  at  best  useless  and  ought  therefore  to  be  discounte* 
nanced. 

In  this  case  I  cannot  discover  what  possible  benefit  wiU 
tesult  to  the  plaintiiF from  his  motion,  as  by  the  general 
replication,  that  the  defendant  had  not  paid  modo  et  forma 
the  fact  of  payment,  and  the  authority  of  Newby  to  receive 
would  be  put  in  issue  :  Nor  can  I,  on  the  other  hand,  con- 
ceive what  injury  would  result  to  the  defendant  if  so  miich 
of  his  plea  was  stricken  out;  as  under  the  general  averment 
of  payment^  he  might  give  in  evidence  a  payment  to  any 
|)erson  authorized  to  receive.  It  is  of  some  importance 
however  that  the  greatest  simplicity  should  be  observed  in 
pleading,  and  that  any  thing  leading  to  prolixity  or  duplicity 
should  be  discouraged  as  much  as  possible.  I  am  there- 
fore of  opinion  that  the  plaintiflF^s  motion  should  be  granted 
so  far  as  relates  to  the  allegation  that  the  payment  was 
ihade  to  N&ivby. 

Justices  Nott  and  Huger  concurred. 

Bowie^  for  the  motion. 
M*  Craven  J  contra. 


COEfVEI£  TS.  BiCJLUT. 

Where  the  sabscribing  witnesses  to  a  deed  were  without  the  tttte^ 
their  sig^natures  must  be  proved,  before  the  deed  can  be  admitted  in 
evidence,  although  it  should  be  proved  that  the  signing  of  the  deed 
was  in  the  hand  writing  of  the  venddr. 

The  plaintililn  trespass  to  try  tlUWca^  not  xasintssn  his  sctioin  unless 
he  prove  an  actual  trespass.  ,. 


Admikistrators  of  Wallace  vs,  John  Talbot,  Ad- 

hinistr'ator  o?  West  Cook. 

In  cases  of  evicdon  the  price  of  the  land  and  interest  from  the  thne  of 
the  purchase  shall  be  Uie  measure  of  damages ;  but  wheve  the  loss  if 
only  partial,  the  party  evicted  may  shew  that  tlie  part  of  the  land  lost 
is  more  valuable  than  the  rest^  and  claim  a  compenaation  adequate  i« 


November  Term.  467 

the  loss ;  i.  e.  the  relative  value  and  not  the  avera^  price  is  the^ 
measure  of  damages.    C^O 

Edgefield  district,  Fall  Term,  1821.    Tried  before  Mr. 

Justice  ColcocL 

XhIS  case  (or  rather  the  point  in  it,)  was  submitted  to 
the  court  by  the  counsel  on  both  side  on  the  facts  as  con- 
tained in  the  notes  of  the  plaintiff's  counsel ;  by  which  it 
sippears  that  the  action  was  brought  on  a  warranty  in  a 
deed  conveying  a  tract  of  land  to  jfohn  Wallace^  executed 
by  West  Pook^  on  the  3d  February,  1804,  for  710  acres  of 
land.  Wallace  was  sued  by  one  Williams^  and  lost  220 
^cres  of  the  land,  thus  sold  to  him  by  Cooi.  The  land 
thus  lost  was  valued  by  some  of  the  witnesses  at  %2  50 
per  acre,  by  others  at  j5l  50»  There  was  a  mill  on  the 
land,  and  the  timber  land  was  therefore  more  valuable 
than  that  which  was  cleared,  or  that  which  did  not  furnish 
sjxcYk  timber  ^  might  be  used  for  sawing*  Good  timber 
was  scarce  on  the  land.  The  land  lost  furnished  some  of 
the  best  timber.     The  price  paid  for  the  l&nd  was  £2500. 

Ihejury  found  a  verdict  for  thp  plaintiff,  for  the  220 
acres  lost,  at  S2  50  cents  per  acre,  and  gave  interest  on  that 
amount,  from,  1st  January,  1808^  which  was  the  timo  of 
eviction. 

A  motion  was  now  made  (to  set  aside  the  verdict,  and 
for  a  new  trial  on  the  ground  (as  slated  in  the  brief)  that 
|he  jury  allowed  interest  on  the  value  of  the  land. 

Mr.  Justice  polcock  delivered  the  opinion  of  the  court. 

Thejury  were  certainly  authorized  to  allow  interest  on 
the  value  which  they  fixed  on  the  land.  But  it  is  under- 
stood that  the  defendants  counsel  mean  that  having  allowed 
a  greater  value  (per  acre,)  than  was  given  for  the  land, 
that  therefore  they  had  no  right  to  give  interest,  and  that 
they  were  bound  to  have  allowed  only  a  pro  rata  valua- 
tion of  the  land.  The  mle  which  bas  been  laid  down  by 
this  court,  is  that  in  cases  of  eviction  the  price  oftJieland 
fmd  interest  from  the  time  of  the  purchase  shall  be  the  mea*^- 
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sure  ofdaviages.  But  where  the  loss  is  only  partial,  it  is 
not  inttnded  to  prohibit  the  party  evicted  from  shewing 
that  that  part  ot  the  land  lost  is  more  valuable  than  th« 
rest,  and  claiming  a  compensation  adequate  to  the  loss. 
Thus  if  one  should  purchase  100  acres  of  land  at  SlOOO, 
20  of  which  should  be  of  the  most  valuable  low  ground 
and  the  other  80  pine  land,  and  the  20  acres  should  be  ta- 
ken away  by  one  who  had  a  better  title,  would  it  be  a 
just  measure  of  compensation  to  allow  S200  for  the  20 
acres  lost  I  Could  it  be  imagined  that  this  was  the  mode 
of  determining  the  value  of  the  land,  resorted  toby  the 
contracting  parties  when  they  entered  into  the  contract  ? 
This  may  be  considered  as  an  extreme  case;  yet  between 
this  and  a  case  in  which  each  acre  should  be  alike  valuable, 
there  is  such  a  diversity  of  cases  distinguishable  by  slight 
shades  of  diiference,  that  it  must  always  be  a  matter  of  con- 
sideration  for  the  jury.  The  jury  then  had  a  right  to  value 
the  land  at  S2  50  per  acre,  and  have  not  violated  any  rule 
in  giving  interest  on  that  sum  from  1808. 

Buj:  the  defendant  can  not  complain.  If  the  verdict  of 
the  jury  had  hcen  on  the  principle  he  contends  for,  the 
amount  would  have  been  much  greater.  Take  the  value 
of  the  land  at  the  time  of  purchase,  and  calculate  the  inter- 
est from  that  time.  The  price  paid  was  about  g3  21, 
which  would  make  about  S642 ;  add  to  this  18  years  in- 
terest and  the  costs  of  the  former  suit,  and  the  amount  will 
be  much  greater  than  the  verdict. 

The  motion  is  discharged. 

Justices  Nott^  Ganttj  Hiiger^  Richardson  and  Johnson^ 
concurred. 

Davis ^  for  the  motion. 
Simkins^  contra. 

fa. J  Sec  P^ay  vs,  JBri^^s,  f2  Mu  and  McCord  184, J  Furiimi 
Vfl.  Elmore,  C Do,  189,J  And  «e  2  IVhmton  62,  note  C.  md  6  Do. 
118,  HopkifiB  vs.  Lee,  lu  the  case  of  Macky  v«.  CoUint,  (2  JVvU  and 
Mc  Cord  \  86)  the  Court  Meld  that  the  plaintiff  might  recover  for  breach 
of  covenant»oii  a  warranty  against  all  lawfully  claimiug^  before  eviction, 
by  showing  a  paramount  title  in  a  third  person.  T?.  / 
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•C  Clipton  vs.  Z.  Phillips. 

In  ATI  action  on  the  case  in  the  nature  of  an  action  for  rai^sbmcnt  of 
ward  to  try  thfi  fi«edom  of  a  negro,  where  the  jury  found  a  verdict 
establishing^  the  right  of  the  plaint ifi^'s  warden  freedom,  but  found  »« 
damages,  the  Court  Held  that  the  plaintiif  was  entitled  to  costs. 

Tried  at  Richland,  Fall  Term,  1821,  before  Mr.  Justice 

Colcock. 

JL  HIS  was  an  action  on  tbe  case  in  nature  of  an  action  for 
ravishment  of  ward,  to  try  the  question  whrther  a  negro 
the  ward  of  pjaiotiff,  held  in  slavery  by  the  defendant,  was 
or  was  not  entitled  to  his  freedom.  The  jury  found  a 
verdict  establishing  the  right  of  plaintiffs  \frardto  freedom, 
but  found  no  dainages,  and  ;he  question  now  submitted  to 
the  court  is  whether  the  plaintiff  i^  entitled  to  costs  \ 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

Costs  were  not  allowed  by  the  common  law,  and  most 
of  the  acts  giving  them  have  fixecl'the  amount  which  the 
plaintiff  must  recover  to  entitle  him  to  them ;  and  these 
limitation^  were  obviously  intended  to  discourage  frivolous 
and  paltry  actions^  and  I  think  the  court  ought  not  to  con- 
strue them  too  rigidly  when  the  action  (as  in  this  ca&eVwas 
necessary  to  effect  an  important  object.  Applying  there- 
fore a  liberal  construction  to  the  act  on  which  this  procee- 
ding is  founded,  and  which  gives  costs,  it  appears  to  me 
that  the  costs  are  not  made  to  depend  solely  on  the  dama- 
ges but  on  the  verdict.  The  verdict  in  this  case  was  for 
plaintiff,  and  under  this  construction  I  think  him  entitled 
to  costs. 

Justices  Nott^  Huger^Gantt  2iud  Richardson jConcuYYcd, 

Stark^  for  the  motion. 
Clifton^  contra. 
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Joseph  Shelton  ads.  Exr*s  of  Thos.  Garry* 

To  an  aclion  upon  a  note,  to  which  nmi  attumprit  was  pleaded,  the  de» 
fendant  may  prove  that  it  was  ^iven  for  a  tract  of  land,  the  lines  and- 
boundaries  of  which  were /rai/cb/enf/y  misrepresented  by  the  vendor. 

Tried  btfore  JMr.  Justice  Ganttj  Laurens,  1821- 

JL  HIS  was  an  action  on  a  note,  and  the  defence  set  up 
was,  that  the  note  had  been  given  for  part  of  the  purchase 
money  of  a  tract  of  land  conveyed  by  the  plaintiff's  testa- 
tor to  the  defendant,  and  that  the  testator  when  he  sold  the 
land,  pointed  out  certain  lines  as  the  boundaries,  when  in 
fact,  his  lines  were  not  as  represented ;  and  it  was  alledged 
that  t\Venty  five  acres  of  the  land  did  not  belong  to  the  tes- 
tator, and  thht  this  fact  was  known  to  the  testaton  The 
'If^endani  offered  evidence  to  support  this  defence  to  the 
extent  of  a  wilful  fraud  in  the  testator  in  misrepresenting 
the  true  lines  of  the  land  in  question ;  but  the  Judge  re- 
'jt^Mbd' the  testimony  so  offered,  as  inadmissable,  to  con- 
trovert the  terms  of  the  conveyance,  under  the  plea  of  the 
general  issue.  Whereupon  the  jury  found  a  verdict  for 
the  amount  of  the  note. 

The  defendant  appeared  and  moved  the  Constitutional 
Court  for  a  new  trial  on  the  ground.  That  the  evidence 
offered  was  admissable  and  ought  to  have  been  heard. 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 

, ,"  The- question  made  Resolves  itself  into  this  enquiry, 
^*'6anfraud'be  proved  under  the  general  issue,  in  order  to 
destroy  a  contract  not  under  seal  ?  It  is  not  left  for  usf  to 
determine  whether  fraud  will  vitiate  a  contract.  Fraud 
destroys  any  contract.  It  is  equally  clear  too,  that  what- 
ever goes  to  shew  that  the  contract  was  originally  void,  is 
competent  testimony  under  the  general  issue  :  and  even  a 
deed  which  is  atuode  of  contracting,  if  originally  void,  may 
be  set  aside  as  well  as  a  contract  evidenced  in  any  other 
.  form.  A  moral  fraud  then,  the  end  of  which  is  to  shew 
that  there  never  was  any  binding  contract,  because  the 
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fhiud  infects  and  destroys  it  ab  initio^  and  which  has  the 
same  effect,  i.  e.  to  destroy^  though. the  contract  be.cqyered 
collaterally  by  a  deed  of  conveyance  and  entrenched i}efaJ4|4'w 
a  seal,  need  not  be  specially  pleaded.  / . 

But  I  need  not  go  father  than  the  case  requires.  Th^^ 
-action  is  assumpsit  on  a  note  ;  and  that  fraud  may  be  pro- 
ved under  the  general  issue  to  such  an  action,  is  clear  ;^ 
(See  1  Chitty^  470.)  The  testimony  then  shpu^d  Jbavc  ^^ 
been  heard ;  even  admitting  that  the  conveyance  for  .the?  ^ 
land  might  have  been  replied  successfully  to  the  fraud  ; 
for  it  must  be  noticed  that  both  the  testimony,  viva  voce 
of  fraud,  and  the  conveyance,  were  matters  of  .evidence^ 
extrinsic  and  collateral  to  the  action.  And  although  one 
part  of  the  defence,  which  is  competent  in  itself,  be 
destined  to  counteract  another  part,  (a  disappointment  by  . 
no  means  uncommon,)  yet  all  the  evidence  is  to  be 
heard  and  weighed.  Without  deciding  then  between  the 
evidence  of  fraud  which  was  excluded  and  the  force  oi 
the  conveyance,  the  former  ought  to  have  been  heard  ;  if 
it  be  admitted  that  fraud  may  be  proved  under  non  cut» 
*8umpsity  as  surely  it  may  be. .  Then  how  else  was  the  de- 
fendant to  bring  out  his  defence  ?  Should  he  be  required  ^  ^ 
to  set  out  and  expose  his  intended  evidence,  i.^e^tl^  «hlr'  '  •-' 
veyance,  and  then  to  reply  •  a  fraud  in  avoidance  of  the 
deed  adduced  ?  Surely  not.  Suppose  the  action  were  as- 
sumpsit for  the  price  of  a  horse,  and  the  plea  non  assump^ 
^it,  a  fraud  committed  by  the  vendor  in  the  sale  of  the 
horse  might  no  doubt  be  proved.  But  suppose  in  the 
same  case  that  a  part  of  the  evidence  of  the  defendant  con- 
sisted of  a  bill  of  sale  under  seal,  and  adduced  in  order  to 
identify  the  horse  and  thus  shew  the  consideration,  cou)d 
the  adduction  of  such  bill  of  sale  estop  the  defendant  from 
shewing  the  fraud  ex  aliunde?  Surely  not.  Were  the 
defendant  to  be  thus  estopped  by  the  necessary  adductiqn 
of  a  deed,  the  moment  he  produced  a  bill  of  sale  under 
seal,  which  is  so  common,  in  order  to  shew  the  considera- 
tion of  a  note  given,  that  moment  there  would  be  an  end 
of  the  defence.    The  mistake  appears  to  me  to  arise  from 
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confounding  the  conveyance  with  the  gist  of  the  actiorrnoiP 
before  us.  But  the  gist  is  the  promise  of  a  debt  eviden- 
ced not  by  the  coaveyance,  but  by  the  note,  and  the  convey- 
ance is  the  defendants  testimonial  under  the  hand  of  the 
plaintiflfof  what  thing  was  the  consideration  of  the  note; 
and  after  having  by  the  conveyance  pointed  out  the  mat- 
ter which  was  the  subject  of  the  fraud,  it  remained  to  prove 
the  fraud  ex  aliunde.  There  is  no  more  inconsistency  in 
this  course,  than  in  the  common  one  of  adducing  a  deed 
to  point  out  the  consideration  of  a  note,  and  then  to  prove 
that  consideration  to  have  no  existence  in  truth.  The 
deed  could  be  no  estoppel  in  such  a  case. 

There  can  be  nothing  in  the  conveyance  to  estop  all 
further  proof  of  turpitude,  ^aid  to  enter  in  the  transaction 
which  the  conveyance  records. 

A  new  trial  is  therefore  granted. 

Justices  Hitger  and  Nott^  cencufred. 

G*Neall  and  Irby^  for  the  motion. 
Simson  and  Dimlap^  contra. 


Phil.  E.  Peareson  vs.  Charles  Picket. 
Oats  vs.  the  same. 

Bail  is  allovi'jkble  in  slander.    C^'J 

In  an  affidavit  to  hold  to  bail  in  slander,  tbe  words  spoken  nuist  be  alle- 
ged to  he- false. 

Tried  at  Fairfield  district,  Fall  Term,  1831,  before  Mr. 

Justice  Huger. 
Motion  to  reverse  the  decision  of  the  Circuit  Court 

A  HIS  w^as  a  motion  to  discharge  an  order  for  bail^  foun- 
ded on  the  following  affidavit :  "  Personalty  came  PhiL 
E.  Peareson  and  saith  on  oath,  that  he  has  been  informed 
atid  belives,  that  Charles  Picket  has  repeatedly  slandered 
him  by  charging  him  with  corruption  in  his  office  as  an 
attorney,"  sworn  to,  &c.  (In  Oat's^s  case,  the  affidavit  en 
ded,  '«  by  charfjing  him  with  forgery  and  perjuTL'.") 
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The  clerk  of  the  court  gave  acx  order  for  the  sheriff  to 
tale  bail  in  the  sum  of  S2500,  and  this  motion  was  to  dis- 
charge that  order.     The  court  refused  the  motion. 

The  defendant  moved  to  reverse  that  decision,  and  that 
the  bail  be  discharged  on  the  following  grounds  : 

1st.  Because  bail  cannot  be  demanded  ib  an  action  of 
slander. 

2nd.  Because  the  affidavit  in  this  case  was  hot  suffi- 
cient to  warrant  the  clerk  in  making  the  above  order. 

« 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court* 

The  practice  of  ordering  parti<*8  to  be  Kolden  to  bail 
upon  a  charge  of  slander,  has  been  so  general  in  South- 
Carolina,  that  it  may  be  fairly  considered  either  as  a  prac« 
ticsd  and  received  construction  of  the  act  of  1796,  or'  else 
allowed  upon  general  principles. 

Whatever  then  may  be  the  decisions  found  in  the  re- 
ports of  adjudged  cases  in  England  or  even  in  our  sister 
States,  our  own  practice  probably  growing  out  of  the  act 
belbre  noticed,  is.  to  be  respected.  Especially  too,  when 
iio  reason  can  be  presented  why  an  injury  inflicted  by  a 
malicious  and  false  slander,  may  not  be,  redrt-ssed  in  the 
same  manner  and  to  the  same  extent,  as  any  other  wanton 
mischief.  Is  reputation,  oftVn  so>dedrly  earned,  so  deeply 
regarded  by  honest  men,  and  so  beneficial  in  its  exam- 
ple, to  be  so  easily  tarnished  by  malicious  slander  ?  Is 
it  to  be  less  protected  than  all  the  other  earnings  of 
man  in  society ;  and  is  this  disregard  of  reputation  to  be 
exercised  too  in  favour  of  a  slanderer  ?  While  law  is  based 
upon  reason,  or  regards  consistency,  or  has  for  its  end  the 
protection  of  the  citizens,  our  practice  will  ever  be  admit- 
ted to  be  bottomed  upon  true  principles. 

The  second  ground  presents  for  the  first  time»  a  question 
of  practice, i.e.  must  the  affidavit  to  bold  a  defendant  to 
bail  state  that  the  slander  was  false  ? 

To  determine  this,  we  must  reason  from  priilciple,  analo^ 

gy  and  convenience.    Before  the  person  of  a  free  man  can 
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be  arrested,  the  charge  against  him  should  be  manifest  and 
Dot  merely  inferable.  In  practice  too,  affidavits  to  hold  to 
bail  whether  in  debt  or  for  damages,  have  been  always 
required  to  be  so  explicit  and  certain  as  that  if  true^  the 
defendant  must  be  liable ;  as  for  instance^  that  he  *^  is 
justly  kidebted  in  a  named  sum  or  that  he  unlawfully  as- 
saulted and  beat,  &c«^'  Now  in  the  cases  before  us  unless 
the  slanderous  words  were  false  he  is  justifiable.  The 
falsity  of  th«  slander  then  should4>e  plainly  averred.  If 
such  averments  were  not  required,  not  only  inconvenience 
but  injustice  would  follow ;  for  then  any  convict  might 
arrest  a  person  who  conversed  about  his  conviction  and 
crime,  and  he  might  order  such  arrest  without  the  fear  of 
being  punished  for  perjury,  having  only  to  charge  that 
he  had  been  slandered,  &c.  A  reasonable  and  convenient 
restriction  therefore,  upon  the  power  of  holding  to  bail  for 
slander,  requires  that  the  plaintiff  should  charge  that  it  is 
false  in  fact. 

The   motion  is    therefore  granted    upon  the    second 
ground  taken. 

Justices  Gantty  Huger^  Nott  and  Cokock,  concurred. 

Williams^  for  the  motion. 
Gregg^  contra. 

Ca,J    See  Smrkie  on  Slander^  278.    R. 


The  Exr's  or  B.  C.  Yancy  vs.  Thos.  W.  Tallman« 

It  is  a  courtesy  which  one  Judge  owes  to  another  not  to  rescind  or  rat* 
pend  an  order  which  the  other  has  made.  But  a  Judge  at  Chambers 
nay  reschid  or  suspend  an  order  made  by  himself  oedtnte  curia. 

By  the  act  of  1818,  a  Judge  at  Chambers  has  the  power  «*  to  grant  writs 
of  prohibition  or  tmrndftnuu  and  quo  •warranto^  and  to  hear  and  deter* 
mine  motions  to  stay  or  set  aside  executions,  in  the  itme  manmer^  m 
tvery  retpect,  at  if  the  court  -moi  actually  uttin^.** 

X  HIS  was  a  ruk  on  the  sheriiF  of  Abbeville  district,  to 
shew  cause  why  an   attachment  should  Qot  be  issued 
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against  him  for  not  paying  over  to,  the  plaintiff,  monies 
which  it  was  supposed  he  had  collected  on  an  execution. 
,  The  presidingjudge,  Mr.  Justice  Gantt^  being  of  opinion 
that  he  had  not  shewed  sufficient  cause,  ordered  the  rule  to 
be  made  absolute  against  him. 

Shortly  after  the  adjournment  of  the  court,  it  was  disco* 
vered  that  the  money  had  actually  been  paid  to  the  formi^r 
sheriff,  and  his  receipt  in  full  against  the  execution  was 
produced. 

A  motion  was  then  made  before  the  same  judge  at 
Chambers,  to  suspend  the  order  of  attachment  previously 
made.  But  being  of  opinion  that  a  judge  at  Chambers 
had  no  right  to  suspend  an  order  made  sederUe  curioy  he  re* 
fused  the  motion.  ^ 

This  was  an  appeal  from  that  decision,  and  for  an  order 
to  discharge  the  attachment  against  the  sheriff.  ^ 

Mr.  Justice  Nott^eVwered  the  opinion  of  the  court. 

It  appears  to  me,  that  with  regard  to  all  the  cases  over 
which  a  judge  can  exercise  any  controul  during  the  recess 
of  the  courts,  he  must  have  as  ample  power  as  when  sitting 
within  the  walls  of  a  court  house,  or  at  least  his  power 
must  be  adequate  to  the  ren^edy  which  the  evil  complained 
of  requires.  It  is  a  courtesy  which  one  judge  owes  to 
another,  not  to  rescind  or  suspend  an  order  which  he  has 
made.  It  would  also  lead  to  incalculable  mischief,  if  a 
person  might  be  indulged  in  renewing  a  motion  before 
successivejudgeSf  until  per  chance  he  might  prevail  upoa 
one  tasupport  a  motion,  which  every  other  had  refused. 
But  when  the  circumstances  of  the  case  are  changed,  the 
reason  of  the  rule  ceases  to  exist ;  indeed  it  can  never  be 
urged,  when  the*  application  is  to  the  9ame  -judge  who 
made  the  order.  The  necessity  of  the  case  now  under 
\  consideration,  would  seem  to  sanction  the  authority  re- 
quired to  be  exercised.  An  officer  of  court  is  ordered  to 
be  imprisoi^ed  for  the  non  performance  of  an  act,  which  it 
was  never  his  duty  to  have  performed.  The  judge  who 
Oi^de  the  order,  is  satisfied  that  it  ought  never  to  have 
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been  made,  and  never  would  have  made  it,  if  the  truth  o£ 
the  case  had  been  known  to  him,  and  is  'satisfied  it  ought 
not  now  to  be  carried  into  eflFect,  To  hold  that  a  judge 
under  such  circumstances  cannot  suspend  the  operation  of 
such  an  order,  merely  because  he  is  not  sitting  in  court) 
would  appear  like  ascribing  the  qualifications  of  a  judge  to 
the  robes  in  which  he  is  clad  and  the  seat  on  which  he 
happens  to  sit^  rather  than  to  his  naoral  and  intellectual  at- 
tainments.' 

The  act  of  1818,  gives  to  the  judges  at  Chambers,  the 
power  "  to  grant  writs  of  prohibition  and  mandamus^  and 
of  quo  warranto^  and  to  hear  and  determine  motions  to 
stay  or  set  aside  executions  in  the  same  manner  in  every 
respect  as  if  the  court  was  actually  sitting." 

Perhaps  it  is  doubtful,  whether  the  case  now  undtf 
consideration  comes  within  the  letter  of  the  act.  But  it  is 
certainly  within  the  spirit  of  it.  A>^d  from  the  liberal  and 
extensive  power  therein  conferred,  I  am  satisfied  that  this 
may  be  inferred  or  must  be  presumed  to  have  previously 
existed.  It  would  be  making  the  cobwebs  of  form  stron- 
ger than  the  bands  of  justice  to  withhold  relief  in  such  a 
case.  It  is  only  when  prompt  and  speedy  justice  is  requir* 
ed,  and  where  the  opportunity  is  lost  by  delay,  that  a 
judge  at  Chambers  is  ever  required  to  interfere.  And  be- 
ing in  favor  of  liberty,  it  was  peculiarly  proper  and  neces- 
sary that  such  discretion  shotdd  be  exercised  in  diis  case* 

I  ^m  of  opinion,  that  the  judge  at  Chambers  mi^t  have 
ordered  a  suspension  of  the  attachment  which  he  had  be- 
fore directed  to  be  issued,  and  the  motion  therefore  is  now 
granted. 

Justices  Hugcr  and  Johnson^  concurred. 

,Mr.  Justice  Richardson  : 

I  dissent  because  the  fact  alleged  for  the  motion, 
existed  before  the  rule  was  made  absolute  by  the  judge  in 
court* 

LomaXjf  for  the  motion. 
M^  Craven^  contra. 
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James  Hood  vs.  David  Archer,  andothers. 

A  fetne  Covert,  cannot  by  ber  last  will  and  testanoenty  made   with  ■  her 
huabandd  consent,  bequeath  het  choses  in  action  to  binu 
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HE  only  question  in  this  case,  was  whether  a  feme 
covert  could  by  (ler  Ust  will  and  testament,  made  with  her 
husbands  consent,  bequeath  her  choses  in  action  to  him? 

•    Mn  Justice  Nott  delivered  the  opinion  of  the  court. 

In  Roberts  on  Wills^  28,  it  is  laid  down  that  ^^  a  woman 
under  coverture  cannot  make  a  will  cither  of  lands  or  of 
goods,  not  even  of  her  paraphernalia^  without  her  hus- 
bands consent,  nor  of  her  debts  and  choses  in  action,  which 
are  not  divestcci  out  of  her  by  the  marriage,  and  do  not 
sarvive  to  the  htisband/'  This  inability  arises  from  the 
well  established  principle  of  the  common  law,  that  her 
civil  rights  are  murged  in  the  husband.  All  her  con-' 
tracts  ar«  absolutely  void.  She  can  make  no  dispositiotr 
of  any  df  her  property,  either  by  deed,  will  or  otherwise, 
( Richardson  SSn^  It  is  admitted  that  she  may  dispose  of 
herchoses  in  action  with  the  consent  of  her  husband,  (2 
^fiin«,49.)  But  that  is, considered  more  in  the  nature  of 
an  appointment,  to  be  carried  into  execution  byHhe  hus- 
band, than  a  testamentary  bequest.  And  it  derives  its  ef- 
ficacy more  from  the  consent  of  the  husband  than  the  will 
of  th«  wife.  It  appears,  however,  that  effect  is  frequently 
given  to  the  testamentary  dispositions  of  the  wife,  in  the 
equity  courts  of  England  ;  as  when  the  husband  stipulates 
that  certain  personal  property  shall  be  enjoyed  by  the  wife 
Separately.  In  suCh  cases  it  is  held  that  it  shall  be  en- 
joyed by  her,  with  all  its  incidents,  whereof  the  ^'w*,  dhpon^ 
endt  is  one.  And  where  she  has  this  power  over  the  prin- 
cipal, she  must  necessarily  have  it  also  over  its  produced 
accretions.  But  our  court  of  equity  has  never  recognip^ed 
such  a  derivative  forn^  in  a  feme  covert,  as  I  have  been  in- 
formed by  one  of  the  members  of  that  court.  They  con- 
sider .a  testamentary  disposition  of  the  wife,  as  deriving  its 
whole  support  from  the  consent  of  the  husband. 
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It  Has  been  contended  m  this  case,  that  if  a  feme  covert 
have  a  right  to  make  a  testamentary  dispoeition  of  her  pro- 
perty, she  may  give  it  to  whom  she  pleases,  and  as  ivell  to 
her  hujihiiind  as  to  any  body  else.  But  that  -deduction 
does  not  follow.  If  her  power  to  bequeath  was  derived 
alone  from  her  right  to  hold  property  that  would  seem  to 
be  a  correct  inference.  But  if  it  is  derived  alone  fron 
the  consent  of  tjjj^e  husband,  then  it  must  be  so  exercised  as 
to  fiirnish  no  ground  of  suspicion  that  she  acted  under  the 
influence  of  his  persuasion  or  coercion.  Mr.  Justice 
Lawrence^  who  delivered  the  opinion  of  the  court  in  the 
case  of  Scammel  vs.  IVUkinsoii^  (2  East,  555^)  cites  a  pas* 
sage  from  4  Co*  (61  b^)  that  the  Inw^  of  England  will  not  al- 
low of  any  custom  that  a  feme  covert  may  make  any  de- 
vise }  for  the  presumption  that  the  Idw  has,  that  it  will  be 
made  by  the  constraint  of  the  husband/'  To  which  the 
same  learned  judge  adds,  ^^  if  this  reason  be  applied  to  (es- 
taments  she  can  make^one,  unless  it  be  by  the  consent  of 
the  husband  and  to  bis  prejudice  ;  in  which  case  a  restraint 
cannot  be  presumed."  *  I  apprehend  that  the  same  reason 
does  apply  to  testaments  as  to  devises.  The  law  so  care- 
fully  protects  the  wife  against  the  influence  which  the  hus* 
band  is  supposed  to  exei'cise  ovr r  her,  that  it  even  visits 
her  crimes  upon  him,  when  committed  in  his  presence; 
upon  the  presumption  that  she  acted  under  his  coercion^ 
The  power  af  a  feme  covert  to  bequeath  is  precisely  the 
same  as  to  give  or  sell ;  either  of  which  would  be  good 
against  the  husband  if  done  with  his  consent.  It  would 
indeed  be  considered  his  act.  A  bequest  of  a  ferae  covert 
then  to  her  husband  with  his  consent,  is  nothing  more  or 
less,  than  a  gift  of  the  husband  to  himself  It  is  to  be  ob- 
served that  there  was  no  covenant  or  written  agreement 
between  the  husband  and  wife  in  this  case,  that  she  might 
dispose  of  her  separate  estate.  There  was  nothing  more 
than  his  verbal  assent  that  she  might  give  it  to  him. 

The  opinion  of  the  court  is  that  the  ordinary  decided 
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.correctly  in  refusing  to  admit  this  will  to  probate  ;  and  this 
motion  must  therefore  be  refused. 

Justices    Huger^  Johnson  and    EichardsoHy.  concur** 
red. 


Levy  and  McWiUie^  for  the  motion* 
Holmes^  contra« .         ,      < 


Enos  Tart  vs.  James  Crawford.   . 

Whether  any  and  wliat  kind  of  notice  will  dispense  with  the  necessity 
of  recording  a  deed,  are  questions  for  the  court;  but  whetht-r  the 
party  had  or  had  not  such  notice,  is  a  question  for  the  jury.    f^'J 

Tried  at  Marion,  Fall  Term',  1821.     Trespass  to  trj'  lilies. 

X  HIS  was  a  motion  for  a  new  trial  on  two  grounds : 
1st.  Because  the  presiding  judge  mistook  the  law,  in 
charging  the  jury  that  nothing«+)ut  actual  and   expltch  no- 
ike  of  the  existence  of  a  deed,  would  dispence  with  the  ne- 
cessity of  recording  it. 

2d.  Because  the  presiding  judge  charged  the  jury  that 
what  was  sufScient  notice,  was  a  question  for  the  consid- 
eration of  the  court,  and  not  for  the  jur}% 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court.^ 
The  first  question  ma^e  in  this  case,  was  determined  by 
this  court  at  the  last  term,  fAnte  265.)  Indeed  the  opin- 
ion of  the  presiding  judge  in  the  court  below,  was  express- 
ed in  the  very  words  of  the  opinion  delivered  in  this  court 
on  that  occasion. 

With  regard  to  the  second   ground,  the   attorney  who , 
made  out  this  brief,  has  mistaken  the  charge  of  the  court. 
The  judge  stated  to  the  jury  that  whether  any,  and  what 
kind  of  notice  would  dispense  with  the  necessity  of  recor- 
ding a  deed,  were  questions  iov  the  consideration  of  the 
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court*     But  whether  the  party  had  or  had  not  sucfi  tkoticc< 
was  a  question  for  the  jury. 

The  motion  was  therefore  refused. 

Justices  Hnge}\  Ganttm\d  yohnson,  concurred. 

Evans^  for  the  motion. 
Hrviriy  contra. 

fa,  J     Vide,  ante,  265,  the  same  case. — 1*. 

GooRK  &  Danavant  vs*  John  M'Daniel. 

i 

4Ln  attachment  creates  a  lien,  which   nothing  subsequent  can  destroy, 
but  the  dis<«ahitlon  of  the  attachment,  on  the  conditions  mentioned  In 
*    the  act ;  therefore  a  junior  execution  must  be  postponed  to  it. 


T, 


HIS  was  a  rule  against  the  sheriff  of  Chester  district, 
requiring  him  to  shew  cause,  why  he  had  not  satisBcd  a 
fi^fo.  in  this  case  with  the  money  in  his  hands,  made  from 
the  sale  of  chattels  belonging  to  the  defendant. 

The  sheriff  shewed  for  cause,  that  the  money  in  his 
hands  had  been  made  from  certain  goods  of  the  defend- 
ant sold  by  virtue  of  sundry  writs  of  attachment  older 
than  ihejr\fa. 

,  The  rule  was  discharged  by  the  presiding  judge  on  die 
circuit. 

A  motion  was  now  is^ubmitted  to  reverse  that  order,  on 
the  ground  that  a  junior  execution  is  to  be  pr^ferod  to  a 
senior  attachment. 

Mr.  Justice  Hug-er  delivered  the  opinion  of  the  court. 

An  attachment  creaites  a  lien,  which  nothing  subsequent 
ean  destroy,  hut  the  dissolution  of  the  attachment,  on  the 
conditions  mentioned  in  the  act.  Could  a  junior  execution 
supercede  it,  the  object  of  the  act  might  be  defeated 
whenever  the  defendant  should  think  proper  to  confess  a 
judgment  preceding  the  proceedinga  in  attachment ;  a  re- 
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.tn^dy  so  Uncertain  would  have  been  deceptive,  and  is  Hot 
tvithin  the  letter  and  spirit  of  the  act. 

The  motion  i^  dismissed. 

Justices  Johnson^  Colcock  and  Nott^  concurred. 

Ckndineriy  for  the  motion. 
Williams^  contra. 


«? 


Admr's  of  James  Heulock,  dec*  vs.  Jacob  Risers 
Nathan  Herlock  t;^.  Jacob  Riser^ 

Where  the  plaintiif  was  a  shop  keeper,  and  sued  the  defendant  on  ah 
open  account,  most  of  the  items  of  which  were  for  ifriiituou*  liquors^  * 
he  may  nevertheless  recover  his  account,  and  his  books  are  admiaaa- 
ble  to  prove  it.    Nor  is  he  t^ound  to  prove  that  he  had  a  licence  to 
retail  spirituous  liqudrs. 

The  cases  were  tried  before  Mr:  Justice  Gantt^  Orange- 
burgh  district,  April  Tenxi,  I8I21. 

X  HESE  were  two  summary  processes  on  open  accounts 
Almost  all  the  items  consisted  of  charges  for  liquors  sold 
in  small  quantities.  Considering  these  establishments  as 
nuisances,  tending  to  idleness  and  the  prostration  of  cor- 
rect morals,  and  no  license  to  retail  being  produced,  the 
presiding  judge  ordered  nonsuits  to  be  entered  up,  not-  , 
withstanding  the  accounts  were  proved  in  the  usual  maii- 
ner  of  merchants  accounts* 
Curia  advisare  vult. 

Mr.  Justice  Gantt  delivered  the  opinion  of  thd  court* 
The  court  have  viewed  in  the  same  light  as  the  judge 
below,  the  consequences  flowing  from  shops  established 
for  the  sole  purpose  of  vending  whiskey  tod  other  ardent 
spirits;  but  under  existing  circumstances,  as  these  ac-* 
counts  appes^r  to  have  been  legally  proved,  the3S  think  the 
nonsuits  wete  improperly  ordered. 

61 
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TtieeMaearo  therefore  toi>erritiBtaled  ottthe  docket 
for  trial  at  the  next  court. 

Justices  y^An^^n,  Huger^  NbttvAd  Cokocij  concurred. 

Nott  &P  McCord^  (for  Footman^  for  the  motion. 
* ,  Glover y  contnr.  ^ 


The  State  vs^  Bekjahiv  Kane. 

,  It  \t  very  much  to  be  doubted  whedier  a  person  ooglit  erer.  to  be  oob- 
ticted  of  a  felony  on  the  uncofrobocated  teitimoiiy  of  a  prosecutor 
vbo  claims  tbe  property  in  question,  where  the  defendant  seta  up  a 
title  in  himself;  and  where  the  transaction  was  attended  with  none  of 
tlie  usimI  concemttants  of  larceny,  as  eonoealBient«  &c.  the  court,  up- 
^m  eoBviction,  will  g^nt  a  new  trial. 

This  was  an  indictment  for  Hog  stealings  tried  at  Sumter, 

Fall  Term,  1821. 


T. 


HE  prosecutor  swore  that  in  the  bSk  of  1820,  he  pur* 
chased  of  the  defendant  two  sows.  He  let  him  have  one 
of  them  back  again.  He  understood  from  the  defendant 
at  the  time  he  bought  diem,  that  they  were  all  the  hogs  hA 
bad.  Tbe  one  which  he  kept,  had  pigs  a  little  after 
Chirstmas.  He  kept  them  tnao  indosure  and  fed  them 
until  sometime  in  April;  ctom  then  beginning  to  get 
scarce,  be  turned  them  out  into  tbe  range.  He  fed  them 
a  few  times,  after  which  they  stayed  away  and  he  did  noe 
see  them  agabi  until  July.'  He  then  found  the  pigs  at  tbe 
house  of  Mr.  Bossard,  where  the  defendant  had  Kved  and 
froiti  whence  he  had  just  removed.  The  defendant  claimed 
them  as  his  own ;  but  the  prosecutor  took  them  away  and 
commenced  this  prosecution. 

On  the  part  of  the  defendant;  Marthu  CMk  was  called. 
She  said  she  lived  with  the  defendant,  from  May  until 
September.  The  pigs  in  question  were  ruming  publicly 
about  hie  houae  and  he  fed  them  there  unttt  he  moved 
away. 
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Henry  Blanchaf^dstLW  them  about  tfae  house  and  saw  tSit 
defendant  frequently  feciding  them* 

Tbere  was  some  other  testimoney  which  it  is  tliought 
is  not  of  sufficient  importance  to  report* 

On  this  evidence,  the  jury  found  the  defendant  guifcy* 

'This  was  a  motion  for  a  new  trial,  on  tfie  ground  &at 
the  verdict  was  contrary  to  evidence. 

Mr.  Justice  Nott  delivered  the  opinion  of  the  court. 

The  rules  by  which  this  court  is  usually  governed  in  an 
application  for  a  new  trial  are  so  trite,  that  a  repetition  of 
them  would  appear  like  telling  an  old  story,  with   which 
every  one  had  become  familiar ;  yet  in  every  case  we  may 
expect  to  find  a  specific  difference.    A  peculiar  trait  in  the 
character  of  this  case,  is  that  both  the  prosecutor  and  tiie 
defendant  claimed  the  property,  and  the  prosecutor  was 
the  only  witness  to  establish  his  own  right.     And  I  do,ubC 
vety  much,  whether  a  persjDfn  ought  ever  to  be  convicted 
of  a  felony,  on  the  uncorroborated  testimony  of  a  prosecu- 
tor who  claims  the  property  in  question  where  the  defen- 
dant also  sets  up  a  title  in  himself.     If  the  defendanttould 
have  been  allowed  his  oath,  tliere  is  very  little  doubt  but  he 
would  have  sworn  with  equal  confidence  that  the  hogs  JA 
question  were  his  own.    The  transaction  i^as  n^t  attended 
with  any  of  the  usual  concomitants  of  lorcf  py.    The  hogs 
were  kept  publicly  md  fed  about  his  house.     The  prose* 
ctttor  certainly  coiuld  not  have  recovered  them  in  a  civil 
acttoi||  because  he  could  not  have  been  a  witness  himself. 
Bat  (Ml  the  contrary,  I. think  there  was  testimony  enough 
to  have  authorized  the  defeiidant  to  recover  from  him. 
Our  laws  would  seem  to  fall  short  of  that  perfection  of 
reason,  which  we  are  disposed  to  ascribe  to  them,  if  a  pro** 
secutor  might  upon  his  own  oath  only,  convict;  a  person  of 
stealing  his  property,  the  value  of  which  the  person  so 
^iConvicted,  might    immediately  turn  .about  and  recover 
from  him.     The  difficulty  of  identifying  animals  of  this 
description,  goes  very  far  in  my  opinion,  to  weaken  the 
testimony  of  the  prosecutor ;  while  the  fact,  that  there 
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Dever  was  at  any  time  an  attempt  on  the  part  of  the  defen  - 
daut  to  conceal  them^  strengthens  very  much  his  claim  to  a 

new  trial, 

I  am  of  opinion  therefore,  that  the  motion  ought  to  be 
grantt:d. 

Justices  Huger^  Gantt  and  Johmon^  concurred. 

Huntingtoriy  for  the  motion. 
Evansy  solicitor,  contra* 


Of 


John  Johnson,  Assignee,  t?*.  Wm^  M ayrant. 

Where  Ihe  plaintiff*  sued  as  aseigiiee  of  one  Alexander,  the  Court  refus- 
ed to  amend  his  declaration,  and  suffer  him  to  state  Alexander  as  the 
plaintiilj  and  to  strike  out  his  own  name. 

A  HIS  w^s  an  action  of  debt,  brought  by  yohn  yohnson^ 
assignee  of  Alexander  and  Price y  on  a  judgment. 

Plea,  nnl  tiel  record^  &c. 

At  the  last  March  Term, '  the  counsel  for  the  plaintiff 
finding  the  amount  of  the  judgment  was  not  the  same  as 
the  sum  stated  in  fhe  declaration,  moved  for  leare  to 
amend  generally ;  which  was  granted  by  his  honor  Judge 
Johnson^  who  then  presided. 

At  Octobier  Term  a  motion  was  made  by  the  counsel 
for  the  plaintiff  to  file  an  amended  ^^c^^^^^o^  one  where- 
in David  Alexander  was  stated  as  the  plaintiff;  and  the 
following  motion  was  granted  by  his  honor  Judge  Nptt: 

"  On  motion  of  De  Saussure  h  Holmes yord^redy  that  the 
amended  declaration  in  this  case,  in  which  David  Alexan- 
der f  s  stated  as  plaintiff,  be  filed,  and  that  the  defendant  do 
plead  thereto." 

From  this  decision  the  defendant  appealed,  and  moved 
to  rescind  the  order,  on  the  grounds, 

1st.  Because  a  general  order,  giving  leave  to  amend,* 
yvould  not  authorize  the  substitution  of  an  entire  new  de- 
flaration,  with  a  different  plaintiff,  and  that  the  order  for 
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ulingthe  apnend^d  declaration  in  this  case  is  against  law 
and  practice  on  the  subject  of  amendments. 

2d.  Becs(use  the  declaration  ordered  to  be  filed  is  no 
amendment  of  the  original  one. 

I* 

Mr.  Justice  Gdntt  dcli^|ercd  the  opinion  of  the  court. 

I  take  it  to  be  a  well  established  principle^  that  in  every 
case  where  an  amendment  is  desired,  there  must  be  some- 
thing to  amend  by,  or  the  case  cannot  be  cured  but  by  a 
new  action.  Sellon^  vol,  2,  456,  after  enumerating  various 
amendments  which  may  take  place  in  every  stage  of 
a  suit,  adds  these  words,  *^  It  is  necessar)%  however, 
that  in  all  such  cases  there  should  be  something  to 
amend  by  ;  as  the  prcscipe  to  amend  the  writ,  the'  paper 
book  to  amend  the  roll,  the  judgtis  notes  to  amend  the 
verdict,  &c.  by  which  it  may  appear  tjiat  the  variance  is 
a  mistake,  and  thert- fore  in  strict  justice  ought  to  be  rec- 
tified.'' And  a  distinction  is  t>)ken  between  amei\dincj 
those  mistakes  which  are  occasioned  by  the  act  of  the  par* 
ty,  and  those  \vhich  are  occasioned  by  the  act  of  the  clerk. 
The  part}'  plaintiff  in  this  case  has  brought  an  action  as 
assignee  of  a  judgment  obtained  in  iz\ or  oi  David  Alex- 
ander^ when  in  fact  the  judgment  had  never  been  assigned, 
anci  the  amendment  required  is,  that  the  name  of  a  new 
plaintiff  is  to  be  substituted  In  the  declaration,  in  lieu  of 
the  one  commencing  the  action.  There  is  nothing  in  the 
writ  which  can  possibly  justify  such  an  application. 
There  is  no  clerical  mistake  here  requiring  amendment  that 
justice  may  be  done ;  but  the  object  to  be  attained  is,  the 
shifting  the  burthen  of  a  suit  from  the  shoulders  of  JcJm- 
soriy  who  bad  no  right  to  institute  it,  upon  those  of  David 
Alexander^  and  who,  for  all  we  know,  may  hnve  been  sa- 
tisfied for  this  debt,  or  unwilling  to  sue  the  defendant  up- 
pn  the  judgment.  Suppose  David  Alexander  were  now 
present,  and  should  declare  his  luiwillingnens  to  be  mndc 
a  party  to  this  suit,  could  this  court  force  him  into  tlic 
;^ction,  nolens  volens  ?  I  think  not,  as  the  declaration  al- 
lowed to  be  filed  in  this  case  would  constitute^  to  all  intents 
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and  purposes,  an  entircfly  new  and  distinct  suit;  by  making 
a  diflcrent  plaintiiT,  it  cannot  be  considered  in  tlie  light  of 
an  amendment.  If  this  judgment  has  not  been  assigned 
to  yohnso7iy  the  defect  in  bringing  this  action  can  never  be 
cured ;  it  vitiates  the  proceedings  in  totOy  and  renders 
them  null  and  void.  It  is  not  an  irregularity  which  may 
be  cured  or  waived  by  an  amendment. 

The  motion  made  in  this  case  to  set  aside  the  order  gjiv- 
ing  leave  to  file  a  new  declaration,  is  granted. 

Justices  Johnson^  Hitger  and  Colcock^  concurred. 

Mat/rant^  for  the  motion. 

De  Saussure  and  Holmes ^  contra. 


•     •  Thos.  McCray  ads.  Jno.  Madden. 

where  the  defendant  had  received  (^oods  for  the  purpose  of  paying  the 
debts  of  A.  and  promised  B.  who  had  it  note  of  A.  Mid  who  was  aboat 
to  attach  property  in  the  hands  of  the  defendant,  that  if  be  woidd 
wait  until  fall  he  would  pay  the  note  ;  the  Court  Held  the  promiie 
l^od,  and  not  witliin  the  Statute  of  Frauds. 

The  promise  being  made  to  the  agent  of  B.  is  the  same  as  if  made  to 
B.  himself. 

Tried  at  Laurens,  Fall  Term,  1821,  before  Mr.   Justice 

Ganttm 

X  HE  brief  states  that  this  was  an  action  within  the  stm* 
mar}*  jurisdiction,  founded  on  a  note  which  the  plaintiff 
held  on  one  Jos,  McCray^  on  a  parol  promise  made  by  the 
defendant  to  Henry  Gray, 

The  defendant  pleaded  the  Statute  of  Frauds. 

H^nrij  Gray^  the  only  witness  in  this  case,  proved  diat 
he  called  on  defendant  and  informed  him  that  he  held  a 
note  on  his  brother  Joseph  McCray  for  g53  40.  That  be, 
the  witness,  understood  the  defendant  had  effects  beloog- 
i'^g  fo  Jos,  McCray ^hrxhn  payment  of  his  debts.  The 
defendant  informed  the  witness  that  he  was  security  for 
his  brother  Jos*  McCray^  to  a  large  amount,   and  if  be, 
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Henry  Gray,  would  wait  until fall^  he  would  pay  the  dehty 
also  that  his  brother  would  return  in  the  fall,  when  all  his 
debts  would  be  paid*  The  defendant  said  further,  that  he 
had  effects  of  Jos.  McCray*s  in  his  hands  to  make  himself 
safe  as  his  security,  and  <dso  for  the  payment  of  his  debtsi 
But  the  defendant  did  not  say  he  had  eflPi  cts  to  pay  this 
debt,  for  which  the  action  was  commenced.  The  witness 
also  proved  that  he  did  not  inform  the  defendant  that  this 
note  was  owing  to  the  plaintiff;  nor  did  he  mention  plain- 
tHTs  name  at  the  time  the  promise  was  made. 

The  presiding  judge  gave  a  decree  for  the  plaintiff^  for 
the  amount  of  the  note  ;  from  which,  the  defendant  ap- 
pealed, and  moved  the  constitutional  court  to  reverse  the 
circuit  decree,  on  the  following  grounds  : 

lst«  Because  it  was  a  collateral  promise,  and  wiftin 
the  Statute  of  Frauds. 

2d«  Because  the  promise  was  made  to  the  witness  Henry 
Gray>,  and  not  the  plaintiff. 

Mr..  Justice  Gantt  delivered  the  opinion  of  the  court. 

Whether  the  promise  made  in  this  case,  is  to  be  con- 
sidered as  a  collateral  one,  and  void  by  the  Statute  of 
Frauds,  will  depend  upon  the  fact  of  the  defendant  having 
effects  hi  his  hands  at  the  time  of  the  promise,  to  pay  the 
debt  due  by  this  note  from  the  absent  debtor  to  the  plain- 
tiff. From  my  notes,  which  in  substance,  coincides  with 
the  statement  made  in  the  brief,  it  appears  that  the  plain- 
tiff JSiadden^  having  a  note  of  hand  given  to  him  by  Joseph 
McCray  for  S53  40  cents,  placed  the  note  in  the  hands  of 
Henry  Gray  as  an  agent,  to  call  on  the  defendant  for  pay- 
ment, Joseph  McCray^  the  debtor,  being  absent  from  the 
state. 

It  was  the  plaintiff ^s  intention  to  attach  in  the  hands  of 
the  defendant  in  the  event  of  the  note  not  being  paid. 

Gra^,  as  agent  for  the  plaintiff,  called  on  the  defendant 
and  required  that  payment  should  be  made  ;  stating  that 
the  plaintiff  would  take  out  an  attachment  unless  the  note 
was  paid.     Upon  which,  the  defendant  said  that  if  the 
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plaiutilf  would  not  take  out  an  attachment,  but  let  it  stantt 
until  the  next  tall,  he  %vould  pay  the  amount  due  by  the 
note,  as  he  had  effects  in  his  hands  for  that  ptirpose.  Un- 
der this  promise  made  by  the  defendant,  the  plaintiff  de- 
clined taking  out  the  aiiiicluncut.  The  defendant  failed 
to  pay  the  debt,  and  the  piaintii!  instituted  his  aaion. 

It  has  been  dtcided  that  if  a  person  obtains  possession  of 
goqds,  on  which 'a  landlord  has  a  right  Co  distrain  for  rent, 
and  he  promises  to  pay  the  rent,  though  it  is  tlearly  the 
debt  of  anotht  r  ;  yet  a  note  in  writing  is  not  necessary. 
(Sc<^2  .Seltbyn^  858.)  . 

In  principle,  these  two  cases  are  analogous  ;  the  obliga- 
tion however  to  pa)  in  the  instance  before  us,  is  much 
stronger  than  in  the  one  quc;t(-d.  The  defendant  acted  as 
truirtee  for  the  benefit  of  creditors  merely  ;  here  the  dc- 
fendant* acknowledged  that  the  absent  debtor  had  placed 
iti  his  hands  effects  to  pay  his  debts,  and,  according  to  my 
notes,  effects  for  the  purpose  of  paying  this  debt. 

Is  he  to  apply  the  effects  to  hi^  individual  benefit,  and 
be  absolved  from  all  responsibility  arising  from  the  pro- 
mise ?  I  think  not..  He  has  denied  to  himself  a  benefit 
by  the  possession- of  tlie  goods  and  the  promise  is  thereby 

rendered  obligatory  upon  him. 

On  the  2d  ground,  I  have  only  to  remark  that  the  de- 
mand of  payment  by  Graif^  in  right  of  the  plaintiff  and  evi- 
denced by  the  note  not  being  transferred,  places  the  case 
precisely  upon  the  footing  of  a  demand  by  the  plaintiff 
himself.  The  note  was  due  to  the  plaintiff,  and  the  pro- 
mise was  to  pay  that  debt  if  no  attachment  Was  taken  .out 
It  is  the  opinion  of  the  court,  that  the  motion  made  in  this 
case  to  reverse  the  decree  made  in  the  court  below,  must 
fail. 

Justices  Huger^  Johnson^  Nott  and  Colcock^  concurrtd. 

« 

G^Xcall  and  Irbij^  for  the  motion. 

Downs^  contra. 
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J.  C.  Massey  vs.  Thomas  Craine* 

Wh(re  tlie  defendant  purchased  a  tract  of  land  of  the  plaintiff,  to  v^hom 
the  plaintiff  gave  a  conveyance  in  the  form  preticribed  by  the  act  of 
1795,  (with  a  warranty  against  all  lawfully  claiming,  &c.)  and  after- 
wards, when  he  called  upon  the  <lefendant  for  his  note  for  the 
purchase  money,  promised  the  defendant  that  his  wife  should  re- 

.  iVHince  her  dower»  which  was  an  objection  made  by  the  defendant  to 
his  giving  his  note,  the  Court  Heldy  that  this  promise,  made  after  the 
conveyance,  was  without  consideration,  and  against  the  policy  of  the 
law. 
And  in  action  upon  such  note,  where  a  discount  was  set  up,  that  the 
wife's  dower, had  not  been  released,  the  Court  Held^  that  the  defen- 
dant could  be  allowed  nothing  for  the  dower ;  for  as  the  husband 
is  now  living,  it  is  only  possible  that  the  right  of  dower  may  accrue, 
and  a  possible  injur}'  is  not  a  subject  for  damages. 


Ti 


HIS  was  an  action  of  assumpsit  on  a  promissory  notc^ 
which  had  been  given  for  a  lot  of  land  in  the  village  of 
Lancaster. 

It  appeared  that  subsequent  to  the  execution  of  the  deed, 
(which  was  in  the  form  prescribed  by  the  act  of  If  95,  1 
Brco*  176.  2  Faust  5^  the  plaintiff  called  for  the  note, 
which  the  defendant  hesitated  to  give,  saying  that  the  dow-^ 
er  had  not  been  renounced.  The  plaintiff  then  promised 
that  his  wife  should  come  from  North- Carolina,  (where, 
she  then  was,)  and  renounce  her  dower.  There  was  no 
evidence  of  her  having  done  so ;  and  the  defendant  con- 
tended that  he  was  entitled  to  a  discount  to  the  value  of 
her  dower. 

The  judge  on  the  circuit  charged  the  jury  to  find  a  ver- 
dict for  the  fuU  amount  of  the  note,  which  was  done* 

A  motion  was  now  submitted  for  a  new  trial  on  the  fol- 
lowing grounds,  viz : 

1st.  That  defendant  was  entitled  to  damages  for  the 
BOD  performance  of  plaintiff  ^s  promise. 

2nd.  That  the  covenant  in  the  deed  was  broken,  as  the 
wife  had  not  renounced  her  dower  :  and  for  this,  the  de- 
fendant was  entitled  to  damages. 
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Mr.  Justice  Huger  delivered  the  opnion  of  the  court. 

The  promise  made  subsequent  to  the  execution  of  the 
deed,  was  without  consideration,  as  the  note 'then  given 
was  the  consideration  of  the  deed.  The  jn'omise  was 
also  against  the  policy  of  the  law^  which  secures  to  the 
wife  her  dower,  independant  of  the  control  erf  her  hus- 
band. Neither  is  a  possible  injury  a  subject  for  damages ; 
and  as  the  husband  is  now  living,  it  is  only  possible  that 
the  right  of  dower  may  accrue.  On  the  first  ground,  the 
motion  must  fail. 

The  deed  contains  the  usual  covenant,  that  plaintiff  will 
for  ever  defend  defendant,  his  heirs  and  assigns,  against 
every  person  lawfully  claiming  or  to  claim  the  premises, 
&c.  " 

If  this  be  regarded  as  a  warranty  of  seizin,  it  has  not 
been  broken,  for  plaintiff  was  seized.  If  a  warranty  for 
quiet  enjoyment,  it  is  not  broken,  for  defendant's  posses* 
sion  has  never  been  disturbed.  The  plaintiff 'is  title  in 
every  respect  was  good,  and  no  warranty  with  respect  to 
title  can  have  been  broken.  But  it  is  contended  that  from 
the  words  of  the  covenant,  an  implied  warranty  arises, 
that  the  wife  shall  renounce  her  dower.  Such  a  warrant^ 
would  be  contrary  to  the  policy  of  the  law,  and  therefore 
cannot  be  implied  by  the  law ;'  but  if  it  could,  the  injury- 
would  be  only  possible  during  the  life  of  the  husband,  and 
therefore  not  ar  subject  for  damages. 
^  The  motion  must  fail. 

Justices  Johnson^  Coicock^  Nott  and  Gantt,  concurred. 

Wilhams^  for  the  motion. 
Miller  ^  contra. 


The  Executors  of  Li^^dsay  vs.  AnctitiBALD  Lindsay. 

A  discount  to  an  action  on  a  ^cie^witftin  the  summary procets  juriadution, 
"which  involves  the  titles  to  land,  is  inadmissable. 
It  aeema  thst  where  the  defendant  hM  s  ^ona  Jide  defence  involving' t 
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titfe  to  land,  that  op  «p|>fio«tioii  to  the  oireuit  court,  an  order  requir- 
ing the  plsuntiff  to  declare,  may  be  obtained,  by  which  means  he  may 
avail  himsel^of  dttch  defence. 

X  HIS  was  a  suminary  process  on  a  promissory  note  for 
S— -.  A  plea  to  the  jurisdiction  of  the  court  was  said 
to  be  filed,  but  was  not  produced.  As  the  sum  was  with- 
in £20^  and  there  appeared  on  the  face  of  the  proceedings, 
nothing  to  support  the  plea,  it  ^as  oyerruled.  A  discount 
was  then  offered,  which  had  been  duly  filed ;  in  which  the. 
defendant  claimed  a  deduction  j^ro  rata^  for  k  deficiency  of 
the  land,  for  which'the  note  was  said  to  have  been  giyefl. 

The  discount  was  al^o  overruled,  and  a  decree  wa^  giv* , 
en  for  the  plaintiff.     •  * 

Prom  that  decision  an  appeal  was  HOW  made  to  this 
court. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

On  the  first  ground  it  is  only  necessary  to  observe,  that 
as  the  plea  is^not  produced,  and  was  not  filed,  it  is  impossi- 
ble to  controvert  the  decision  of  the  circuit  coult. 

The  act  of  the.  legislature  which  gives  to  the  circuit 
court  summary  jurisdiction,  expressly  excepts  all  stich 
cases,  as  involve  the  title  to  lands.  On  this  ground,  dis^^ 
counts  similar  to  the  one  in  question,  have  invariably  been 
overruled. 

To  obviate  hereafter  the  difficulties,  which  are  said  to 
have  been  experienced  in  this  case,  it  is  suggested  that 
when  a  defendant  has  a  bona  fide  defence  involving  a  title 
to  land,  that  on  application  to  the  circuit  court,  an  ordef 
requiring  the  plaintiff  to  declare,  might  be  obtained,  in 
which  case  a  defendant  might  aviul  himself  of  such  defence. 

The  motion  in  this  case  must  however  be  refused. 

Justices  jfohnsorij  Colcoci^  Nottj  Ganft  and  Richardson^ 
concurred. 

■ 

Williams^  for  the  motion. 
JRfffets^  contra* 
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DUNKLIN  w.  WHITLAW.  , 

This  court  has  always  refused  to  act  upon  any  agreement  betweau 
councili  about  which  they  difi'er  and  which  is  not  in  writmg. 


John  Gage,  Sen.  vs.  Adm'r.  of  Col.  H.  Johnson, 

One  Co-AdminJstrator,  as  well  as  a  Co-Executor,  nuiy  discharge  a  dcb^ 
*  due  to  his  intestate, 

JLhIS  was  an  action  of  assumpsit  on  an  open  account, 
amounting  to  S865  59,  several  items  of  which  were  enter- 
ed in  plaintiff's  book,  subsequent  to  the  date  of  a  receipt 
in  full  of  his  account ;  and  some  of  the  items  were  charg- 
ed to  intestates  children  by  name,  all  of  whom  were  liv- 
ing with  him,  and  only  one  of  them  of  age.  The  items 
objected  to  in  the  account  were  equal  to  g53. 

The  defendant  offered  a  note  drawn  by  plaintiff,  and 
made  payable  to  the  iadministrators  of  the  deceased  in  dis- 
count. The  defendant  produced  a  receipt  from  one  of  the 
iidministrators,  acknowledging  that  this  note  was  satisfied 
to  three  or  four  dollars. 

The  jury  found  a  verdict  for  the  plaintiff,  to  the  amount 
of  S808.  '  ' 

A  motion  was  now  made  for  a  new  trial  on  two  grounds : 

1st.  That  the  jury  had  allowed  the  items  charged  ante- 
rior to  the  receipt  in  full,  as  well  as  such  as  were  charged 
to  the  children  by  name. 

2nd.  That  the  receipt  signed  by  one  of  the  administra- 
tors was  not  a  discharge  of  the  debt  due  by  the  plaintiff. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

It  appears  that  the  items  objected  to,  when  added  to  the 
balance  doe  on  the  note,  amount  precisely  to  the  difference 
between  the  amount  of  the  account  and  the  verdict.  Iris 
unnecessary  therefore  tq  notice  further  the  first  ground. 

That  one  executor  could  discharge  a  debt  due  to  his  tes^ 
tator,  has  never  been  denied ;  some  doubt  however,  for- 
merly existed  as  to  the  power  of  a  co*administrator. 
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But  in  the  case  of  WilHardvs.  Fenn^ after 

repeated  arguments  the  Court  ^f  King's  Bench^  ruled  that 
a  co-administmtor  was  possessed  of  the  same  power  in  this 
respect  as  a  corcxecutor.  This  has  been  regarded  as  set- 
tled doctrine  ever  since,  and  is  not  now  to  be  disturbed. 

The  motion  is  refused. 

Justices  Colcock^  Richardson  and  Gantt^  concurred. 

McKibbifiy  for  the  motion. 
tViUiam,^^  contra. 


ExPARTE,  William  Vance. 

fi)  excry  ca^e  of  appeal  {by  act  1815,)  where  the  decision  ia  against  the 
appellant,  7  per  cent,  interest  is  allQwecl  on  the  ttmount  recovered, 
from  the  day  of  the  verdict  to  the  time  when  the  appealia  fUimitsed, 

And  when  in  trover,  tlie  jury  found  an  i^lternative  verdict  for  g3,000  ^ 
or  a  return  of  the  properly  converted,  which  property,  after  the  diamis- 
sal  of  an  appeal  by  the  defendant,  was  returned  to  the  plaintiff,  the 
Court  I/eld  this  case  no  exception  to  the  general  rule,  and  allowed 
interest  on  the  %3,000  from  the  day  of  the  verdict,  until  the  appeal 
was  dismissed. 

September  6,  1821. 

JL  HIS  ^vas  a  motion  to  quash  or  suspend  an  execution 
issued  at  the  instance  oi  Joseph  Ratdiffv^,  William  Vance ^ 
on  a  recovery  had  in  an  action  of  trover,  wherein  the  ver- 
dict was  given  in  the  alternative,  viz  :  to  pay  three  thou- 
sand dollars,  or  to  deliver  up  certain  negroeSf  the  subject 
of  the  action.  From  that  verdict  there  was  an  appeal  to 
the  constitutional  court  on  a  motion  for  a  new  trial ;  and'in 
the  conclusion  of  the  opinion  delivered  by  Judge  Chevcj 
therein,  it  is  stated  that  ^^  the  ground  of  the  motion  for  w 
new  trial,  is  without  even  the  semblance  of  plausibility.^' 
He  concludes  that  the  appeal  was  in  the  full  sense  of  the 
word  frivolous^  On  the  decision  thus  had  in  the  court  ol 
appeals,  the  negroes  were  delivered  up  by  Vanee  the  de- 
fendant, to  the  plaintiff,  whq  accepted  them ;  but  execu- 
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tion  was  taken  out  for  the  interest  accruing  on  the  B^flOO^ 
from  the  time  of  the  recovery  had^  to  the  dismissal  of  the 
appeal ;  aDd  it  was  urged  on  the  motion  now  made,  to 
quash  or  suspend  that  execution,  that  the  verdict  w«&  not 
such  as  would  by  the  law  of  the  state^  convey  inierest. 

On  the  argument  of  the  case  at  Chambers,  and  from  the 
authority  of  the  case  of  Morris  and  others  vs.  Beckiei^^  (2 
Const,  Rep,  228,)  Judge  Gantt^  before  whom  the  motion 
was  made,  was  inclined  to  think  that  the  view  taken  by 
the  defendants  counsel  was  a  correct  one  ;  but  djy  a  more 
minute  examination  of  the  case  o'i  Beckbj^  and  the  purport 
of  the  act  of  Assembly  of  1815,  for  the  prevention  of  fri- 
volous appeals,  he  was  inclined  to  take  a  different  view  of . 
what  he  then  deemed  the  law  of  the  case.  "  He  said  the 
act  of  1815,  m  every  case  of  appeal  y/herc  the  decision  was 
against  the  appellant,  allowed  interest  on  the  amount  recth 
vered^  at  the  rate  of  7  per  cent,  from  the  day  the  verdict 
wak  given,  to  the  time  when  the  appeal  should  be  dismissed. 
Then  the  amount  recovered  in  this  case  was  %  3,000*  On 
the  dismissal  of  the  appeal,  the  plaintiflT  accepted  the  ne- 
groes as  an  equivalent  to  that  amount.  Now  whether  the 
payment  of  the  amount  recovered,  was  in  money  or  any 
thing  else,  was  immaterial.  The  interest  for  the  delay  in. 
paying  it  follows/from  the  terms  of  the  act,  like  the  sha- 
dow the  substance.  It  cannot  with  reason  be  supposed 
that  the  negroes  were  more  valuable  when  delivered,  than 
when  the  recovery  was  had,  unless  lilie  wine  they  arc  bet- 
tered by  age  ;  consequently  their  acceptance  cannot  be  ur-  • 
ged  as  a  reason  why  the  plaintiff  should  not  avail  hinlsdf 
of  the  indemnification  expressly  given  by  the  act  of  1815^ 
for  the  delay  in  coming  at  bis  right  occasioned  by  the  act 
of  the  defendant,  and  as  Judge  Cheves  in  writing  the 
opinion,  declared  without  a  shadow  of  pretence  for  so 
doing.  The  right  to  7  per  cent,  is  secured  to  the  plaintiff 
by  the  act  of  1815,  as  before  stated,  and  the  law  must  have 
its  effect. 

"  The  motion  to  quash  <Mt  siispend  the  execution  issued 
in  this  case  must  therefore  fail." 

r 
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From  this  decision  made  at  Chambers,  an  appeal  wa» 
claimed  to  this  court : 

1st.  Because  the  plaintiffhaving  taken  such  a  verdict^  he 
is  bound  by  it. 

2nd.  Because  having  accepted  the  negroes,  it  was  a  dis- 
charge of  the  verdict  by  the  very  terms  of  it. 

3rd.  Because  the  law  giving  interest  in  cases  of  appeal, 
relates  only  to  contracts* 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

The  court  have  duly  considered  those  several  grounds, 
'and  which  were  equally  insisted  on  before  the  Judge  at 
Chambers.  They  cannot  avail  the  appellant.  The  mo- 
tion is  therefore  dismissed,  and  the  opinion  at  Chambers 
sustained,  for  the  reasons  therein  given. 

Justices  Notty  Johnson  and  Huger^  concurred. 


for  the  motion, 
contra. 


Jacob  Koogler  ads.  Jacob  Huffman. 

A  judgrnent  between  A.  and  B.  in  a  Court  of  Equity  on  a  bill  by  A. 
agsunst  B.  to  make  titles,  will  be  conclusive  in  a*h  action  at  law  be- 
tween A.  andC.  as  to  the  execution  of  a  power  of  attorney  from  D. 
the  original  owner,  to  B.  to  sell.    fa.  J 

XHIS  was  an  action  of  trespass  to  try  title.  To  com- 
plete the  plaintiff's  chain  of  title  it  became  necessary  to 
prove  a  conveyance  from  Andrew  Dewees  to  James 
Boetwright*  And  for  this  purpose  a  conveyance  was  giv- 
en io.  James  Boatxvrighty  signed  by  Asa  Delozecur  for 
himaetf,  and  also  2A  agent  for  Andrew  Dewees.  And  the 
plainfttff  offered  in  evidence  the  proceedings  in  the  Court 
of  Equity,  in  a  case  wherein  James  Boatwright  was  com- 
plataaat,  and  Asa  Delozeair  and  John  Bostick  deft- nd- 
ants  ;  to  which  the  defendant  objected.     But  the  objection 
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was  overruled,  aud  thp  said   proceedings  were  givcil  in 
evidence. 

No  power  of  attorney  from  Andreiv  Dewees  to  Asg 
Dehzeair  was  proved  ;  and  the  onlj'  authority  shown  was 
a  letter  referred  to  in  said  proceedings  but  not  proved  on 
the  trial  in  this  case,  importing  to  have  been  written  by 
Andrew  De^uees^  not  under  seal,  td  Asa  •  Dehzeair^  re- 
questing him  to  sell*  the  land,  and  stating-  that  he  woyld 
make  the  title. 

The  defendant  moved  for  a-  nonsuit,  which  the;  court 
refused. 

The  jury  found  a  verdict  for  the  plaintiff. 

The  defendant  gave  notice  that  he  would  move. the 
Consitutional  Court  for  a  nonsuit,  on  the  ground. 

That  the  plaintiff  showed  no  title  from  Andrew  DeTvecs 
to  James  Eoatwr'rght. 

And  for  a  new  trial,  upon  the  following  grounds : 

1st.  Because  the  court  admitted  in  evidence  the  pro- 
ceedings in  the  Court  of  Equity  aforesaid. 

2d.  Because,  in  finding  a  title  from  Andrew  Dewees  to 
James  Boatxvright^  in  conformity  with  the  charge  of  ihe. 
court,  the  verdict  of  the  jury  was  contrary  to  law  and  evi- 
dence* 

Mr.  Justice  Golcock  delivered  the  opinion  of  the  courL 
In  deciding  on  the  grounds  for  a  new  trial,  the  ground 
for  a  nonsuit  will  necessarily  be  determined  on. 

In  the  argument  below,  it  was  contended  that  the  decree 
and  proceedings  in  the  court  of  equity,  ought  not  to  be  giv- 
en in  evidence,  because  the  defendant  was  not  a  party  to 
them  ;  and  the  general  doctrine  that  judgements  cannot  be 
given  in  evidence,  except  between  parties  and  privies,  was 
relied  on.  As  to  this  form  of  objection  the  law  is  clear, 
upon  any  collateral  matter,  any  judgment  or  decree  may  be 
introduced.  All  that  is  meant  by  the  rule  is  that  the 
rights  of  a  party  cannot  be  determined  on  conclusively, 
unless  he  be  a  party,  C Phillips  220.  Gilbert  54.  Bnlkr 
y,  p.  244.     2  Efiplnasse  457.) 


T 
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If  this  had  been  a  title  from  a  sheriff^  it  would  have  been 
necessary  to  introdu(!e  the  judgment  and  execution  against 
the  debtor,  under  which  the  sheriff  sold.  The  same  ob- 
jections nearly  have  been  made  to  that,  and  it  may  have 
been  ^aid  the  defendant  was  not  a  party  to  that.  Any 
further  observation  on  this  point  is^certainly  unnecessary. 

But  it  was  also  intended  on  that  occasion,  as  it  now  is, 
that  the  proceedings  should  not  have  been  admitted,  be- 
cause Dexvees  was  not  a  party  to  the  bilL  But  that  objec- 
tion is  equally  unsubstantial.  The  court  of  equity  having 
jurisdiction  in  the  matter,  determined  that  the  title  should 
be  made  by  Delozeair  ;  in  other  words  determined  that  the 
letter  of  Dewees  was  sufficient  to  authorize  the  sale  of  the 
land  and  consequently  the  making  of  titles* 

Thisdecision  affected  none  of  the  rights  of  the  defen- 
dant. And  it  is  not  for  him,  a  stranger,  to  complain  that 
justice  has  not  been  done  to  Dervees.  Whether  *Dewees 
ought  to  have  been  a  party,  and  whether  he  was  considered 
jisa.party,  arenot  f6r  this  tourt  to  decide.  Tlie  judg- 
ment of  the  court  of  equity  is  conclusive,  that  Delozeair 
had  authority  toconvey.  ' 

It  was  said  the  hand  writing  of  Dewees  to  the  letter, 
should  have  been  proved.  In  the  case  put  of  a  deduc- 
tion of  title,  through  a  sale  by  the  sheriff,  when  the  judg- 
ment under  which  he  acted  was  produced,  could  the  de-* 
fendant  be  jiermitted  to  say  that  the  hand  writing  to  the 
note  on  which  the  judgment  was  founded,  had  not  been 
proved  and  ought  then  to  be  proved  ?  Certainly  not. 
There  is  no  possible  view  which  can  be  taken  of  the  effect 
and  operation  of  this  decree  of  the^  court  .of  equity,  in 
Nvhich  it  will  appear  that  the  rights  of  the  defendant  have 
been  affected;  nor  indeed  was  this  ever  alledged  on  the 
part  of  the  defendant.  Where  then  is  the  ground  of  objec- 
tion ?  It  the  land  was  Dewee*s^X\\t  right  is  transferred  ;  if 
not,  the  decree  ayails  nothing ;  and  the  defendant  may 
prove  to  whom  it  does  belong.  To  shew  ^2X  Dewees 
may  by  posibility  have  been  injured,  is  certainly  not  suffi- 
cient to  destrov  the  effect  of  the  dectee.    The  case  bears 

63 


498  Columbia,  1821, 

a  strong  analogy  to  the  case  of  Hall  and  Carruth^  decided 
a  few  days  ago,  and  to  all  that  class  of  cases  in  whicli 
lands  are  sold  for  partition,  and  a  title  made  pro  formcu 
(See  4  Wheatons  Rep.  220.)  But  if  it  were  important  it 
appears  from  the  subject  before  the  court,  that  it  was  whol- 
ly unnecessary  that  Dewees  should  have  been  made  a 
party  to  the  bill. 

The  motion  is  dismissed. 

Justices  ^(?«,  Hugery  GanttznAJlicharJsonjCancixntA, 

Gregg^  for  the  motion. 
Stark^  contra. 

■ 

("a,  J    See  Pm^  HaU  vs.  Carruth.     R. 

John  Roberts  vs,  Joseph  Browk. 

I 

A  tnagistrates  jurisdiction  extends  in  esses  of  domestic  attacbmenUi  t» 

S^O,  and  is  not  confined  to  3/. 

Tried  at  Laurens,  Fall  Term,  1821. 

X  HE  plaintiiF  in  this  case  had  a  verdict  for  240 ;  and  the 
only  point  submitted  to  the  court,  on  the  defendants  mo- 
tion for  a  new  trial,  was,  whether  a  magistrate  has  juris- 
diction in  cases  of  domestic  attachment  arising  out  of  con- 
tract, when  the  demand  exceeds  three  pounds  ?  If  he  had 
not,  the  verdict  was  right,  but  if  he  had  jurisdiction  as  far 
as  jB20,  the  verdict  was  wrong. 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

The  question  propounded,  depends  wholly  on  the  con- 
struction of  the  acts  of  assembly  creating  and  defining 
this  jurisdiction,  and  to  these  we  must  look  for  its  solution. 
The  first  in  point  of  time,  necessary  to  this  case  is  the  act 
of  1785.  This,  act  points  out  the  character  of  all  the  ca- 
ses to  which  this  jurisdiction  is  to  be  confined,  including 
cases  arising  ex  contractu  and  lixjiits  the  amount  to  £Z^ 
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and  then  provides  that  ^^  upon  complaint  made  to  a  justice 
of  the  peace  that  any  person  indebted  to  the  complainant 
in  a  sum  not  exceeding  £3^  (when  a  single  magistrate  by 
this  act  has  jurisdiction,)  is  about  to  remove,  &c.  it  shall 
be  lawful  for  such  justice,  &c,  to  grant  an  attachment  against 
the  estate  of  such  debtor,  &c.  returnable  before  himself  or 
some  other  justice  of  the  peace,  who  shall  and  may  pro- 
ceed and  determine  fii\ally  thereupon,  as  to  justice  shall 
appertain.''     C Public  Laws^  368.     I  Brev.  40.) 

Subsequent  to  this  period,  several  acts  have  been  passed 
on  this  subject ;  but  that  which  is  at  present  regarded  as 
defining  and  limiting  the  jurisdiction  of.  a  magistrate,  is 
the  act  of  1799.  This  provides  that  it  ^^  shall  extend  to 
qU  matters  of  debt  or  other  demand  arising  out  of  coa- 
tract,  and  in  no  other  case  of  a  civil  nature  whatsoever ^  to 
2  20/'  (1  Brev.  476.  2  Faust^  318.)  And  upon  looking 
into  this  act,  it  will  be  seen  that  no  mention  is  made  of 
proceedings  by  attachment,  and  the  objection  to  extending 
it  to  this  amount,  is  that  it  is  expressly  limited  to  ^^3  by 
the  act  of  1 785  ;  and  under  the  rigid  rule  of  construction 
applicable  to  limited  powers  cannot  be  extended  beyond  it* 
But  if  we  look  to  the  intention  of  the  legislature,  the  most 
certain  and  universally  true  rule,  I  think  a  different  result 
will  follow. 

The  clause  of  the  act  of  1785,  quoted,  appears  to  me  not 
to  have  been  intended  to  create  a  new  and  distinct  juris- 
diction, but  to  point  out  the  mode  of  proceeding  in  the  par- 
^ticular  case  of  attachment ;  and  the  limitation  it  contains 
seems  to  have  been  introduced  with  a  view  to  avoid  the 
consequences  of  a  construction  which  might  possibly  give 
this  power  an  unlimited  extent  without  these  guards  about 
it.  Again,  the  act  of  1799,  expressly  gives  to  the  magis- 
trates jurisdiction  of  all  inatters  arising  ex  contractu  as  far 
as  820 ;  and  provides  that  it  shall  extend  to  no  other  cases 
of  a  civil  nature*  And  if  a  contrary  construction  was  per- 
mitted to  prevail  they  would  be  ousted  of  jurisdiction  in 
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all  cases  of  absconding  or  removing  debtors  ;  for  the  pro- 
cess of  attachment  is  the  only  one  which  can  reach  tbena. 

The  motion  fc  therefore  granted. ' 

Justices  Buffer  and  Co/coci,  concurred. 

Tounff^  for  the  motion. 
CPNtall  and  Irhy^  contra. 


BiGGus  VS.  Bradlt* 

A  porchaseroflandtnay  maintain  as  action  of  covenant  on  tbe  warranty, 
(ftgftinit  all  persona  lawfully  dainoing  or  to  claim,)  before  evictioo, 
biy  showing  a  paramount  title  in  a  third  peraon ;  but  where  the  plain- 
tifP  claimed  a  tract  of  land  and  thinking  that  the  defendants  title  was 
better  than  his,  and,  to  obtain  this  outstanding  title,  purchaaed  tlv 
tMicr,  wiftb  two  others  adjoining,  and  took  «  deed  in  the  form  pr^ 
0crfb^  by  the  ad  of  1795,  (containing  a  warranty  aa  above,)  and  af- 
terward?  discovered  that  his  first  title  was  better  than  the  second,  an^ 
commenced  his  action  against  the  defendant,  (or  a  breach  of  the  War- 
ranty, not  being  disturbed  by  the  claim  of  any  tliird  person,  the  Omai 
nonsuited  the  plaintiff;  because  it  could  not  be  intended  that  th« 
vendor  would  give  a  warranty  against  the  title  of  the  vendee  himself. 
When  it  was  bought  for  the  purpose  of  protecting  that  title, 

X  HIS  was  an  action  for  a  breach  of  contract. 

.The  plaintiff  had  purchased  a  tract  of  land,  which  he 
held  for  two  or  three  years  ivithout  disturbance;  he  then 
discovered  as  he  supposed,  that  the  defendant  bad  a  better 
title  to  the  land  than  his  own.  To  obtain  this  outstanding 
title,  he  opened  a  negotiation  with  defendant  and  ultimate* 
ly  purchased  from  him,  this  tract  and  two  others  adj<un- 
iDg  it.  A  deed  in  the  form  prescribed  by  the  act  of  1 795, 
(1  i?r«?.  Dig^  176.  2  Faust  5,)  was  executed.  Some 
lime  after  the  purchase  of  this  outstanding  tide,  the  plain- 
tiff discovered,  or  thought  he  discovered,  that  his  first  tide 
was  better  than  his  second,  and  commenced  the  present 
action. 

A  nonsuit  was  ordered  in  the  circuit  court,  from  which 
the  plaintiff  now  appealed. 
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, ,       .... 

Aln  Justice  Huger  delivered  the  opinion  of  the  court. 

The  terms  oi  tlie  covenant  are,  that  the  defendant  will 
forever  defend  '*  the  plaintiif,  his  heirs  and  ussigns,  against 
every  person  lawfully  claiming  or  to  claim  the  premises.** 
This  is  not  in  terms  a  covenant  of  seizin,  and  according  to 
the  English  law,  unless  the  vendor  covenant  that  he  is  sei- 
zed, an  action  of  covenant  will  not  lie  before  the  purchaser 
lias  been  evicted.  Nor  does  it  imply  such  a  warranty 
from  a  general  warranty  of  title.  (2  Boa.  &?  PuiL  IS. 
iJoug.  654.  Implied  warranties  are  not  favoured  by  the 
common  law,  and  are  only  tolerateS  for  the  convenience  of 
trade,  (with  the  iLsages  of  which,  the  contracting  parties  are 
supposed  to  be  acquainted,)  and  to  which  they  are  under- 
stood to  refer.  To  chattels,  however,  these  warranties 
principally  apply  and  are  confined  to  title  and  actual  mis- 
representation or  disguise.  (Cro.  Jac.  474.  1  Roll.  Abrid. 
90.  F.  N.  B.  94.  2  /?o//.  Rep.  5.  J  Our  courts,  however, 
have  abandoned  the  known  and  safe  rules  of  the'  common 
law  in  \his  respect,  and  adopted  the  more  dangerous,  if 
more  inviting  maxim  of  the  civil  law,  "  that  a  sound 
price  implies  the  warranty  of  a  sound  commodity,"  and 
have  superadded  the  niaxim  of  caveat  emptor^  and  had  they 
gone  one  step  further,  as  they  were  invited  to  do,  (and  pot 
Without  some  hope  of  success)  in  the  case  of  Whitfield  and 
McLeod^  ('2.Bayy  380,  J  and  determined  that  9l  fair  price 
raised  an  implied  warranty  of  the  adequacy  of  considera- 
tioDf  free  agency  would  have  been  destroyed  and  no  con- 
tract could  have  been  regarded  as  binding,  to  U'liich  tic 
se^  of  a  court  was  not  appendant.  This  doctrine  of  im- 
plied warranty  has  not  been  confined  to  chattels.  In 
Champneifsys*  yohnson^(\GC\(\<:{\  in  Charleston  in  1309, 
and  in  yc?/i/i*on  vs.  A^i,vc/«,  decided  in  Columbia  in  1811, 
and  in  many  other  cases  antecedent  thertto,  this  court 
ruled  that  to  effect  the  real  object  of  the  parties  to  the  deed, 
that  a  warranty  may  be  implied.  It  is  in  this  way  the 
court  has  been  induced  to  sustain  an  action  for  a  brench  oi 
warranty  before  eviction,  where  the  terms  of  the  warranty 
did  not  import  a  warranty  of  seizin.     In  doini;  so,  howc- 
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vcr,  they  have  extended  the  doctrine  of  implied  warranty 
even  beyond  the  rules  of  the  civil  law,  from  which  they 
professed  to  borrow  it ;  for  by  the  civil  law,  a  purchaser 
cannot  proceed  against  a  seller  on  the  warranty  before  evic- 
tion, or  some  interruption  to  his  quiet  enjoyment.  CDo" 
mat^  Lib.  1,  TiK  2.) 

In  France,  this  rule  of  civil  law, has  been  so  far  altered 
as  to  permit  the  purchaser,  on  action  being  commenced 
against  him  for  the  land,  to  proceed  in  his  action  on  the 
warranty  against  the  seUer ;  so  that  the  purchaser  on  be- 
ing evicted  receives  immediate  compensation  for  the  inju- 
ry. (Code  Civil  den  Francois^  i.  3.  T.  6.  C.  4. — ^3 
Vott  and  Mc Cord  198.) 

If  the  rule  of  the  common  law  has  been  abandoned  asd 
that  introduced  from  civil  law  very  much  forced  to  give 
effect  to  the  intention  of  the  parties,  it  becomes  necessary 
to  enquire  what  must  have  been  the  intention  of  the  parties 
to  this  covenant  at  the  time  it  was  executed  I 

The  plaintiff  had  his  first  titles  in  possession.  He  was 
well  acquainted  with  them.  He  was  also  made  acquaint^ 
ed  with  the  defendants  titles.  In  procuring  the  last,  he 
could  not  have  intended  to  protect  himself  against  the 
first.  It  must  have  been  to  protect  himself  against  the 
defendant  and  all  that  might  claim  adversely  from  himself, 
and  defendant  undertook  to  defend  the  plaintiff  and  his 
heirs,*-against  whom  ?  Not  themselves  assuredly,  but 
against  all  others,  claiming  or  to  claim,-^-against  whom  ? 
The  plaintiff  and  his  heirs.  No  one  has  yet  disturbed  the 
plaintiffin  the  enjoyment  of  the  property.  No  one  has 
commenced  an  action  against  him,  arid  there  is  no  out- 
standing paramount  title  which  can  interfere  with  him. 
The  object  then  of  the  parties  has  been  accomplished ;  at 
least  it  has  not  been  defeated,  or  is  it  likely  to  be  defea- 
ted. 

The  plaintiff's  knowledge  of  his  own  title,  when  the 
contract  was  executed,  must  be  a  bar  to  his  recovery  in  this 
action.  In  the  case  of  IVhit/icIdvs.  McLeod^  (2  Bay  280,) 
it  was  ruled  that  when  the  plaintiff  was  acquainted  with 
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all  the  circumstances,  and  had  a  fair  opportunity  of  infbr- 
miiig  himself  of  them,  he  was  bound ;  and  this  is  in  confor- 
mity not  only  to  the  common  law,  but  to  the  civil  law, 
for  by  this,  the  seller  is  not  bound  to  restore  the  price 
paid,  if  the  purchaser  knew  at  the  time  of  sale,  the  danger 
of  eviction.  (Co4^  Civil  des  Francais^  L,  3.  TzU  6. 64.^ 
Justices  Johnson^  Colcock  and  Nott^  concurred. 

Gist  &f  Thompson^  for  the  motion. 
Oendinen  i^  Williams^  contra* 


BONSALL,  Adm'r.  of  BoNSALt,  VS.  TaYLOR,  SURVIVING 

£x'r«  of  Rives. 

ThepUintifTin  an  action  on  a  penal  bond*  cannot  recover  more  than  tli^ 
penalty  where  the  interest  exceeds  it. 

In  deht  on  judgpn^nt  upon  a  penal  bond,  the  plaintifTcan  recorbr  inter- 
est beyond  the  penalty,    fa, J 

Tried  before  Mr.  Justice  Gantt^  at  Richland,  Spring  Term, 

1821. 

T. 
HIS  case  exhibited  two  questions  for  the  consideration 

of  the  court. 

1st.  "^VTiether,  in  an  action  on  a  penal  bond,  the  plain- 
tiff can  recover  more  than  the  penalty  when  the  interest 
exceeds  it  ? 

2d.  If  he  cannot,  whether  he  is  not  entitled  to  interest 
from  the  date  of  the  judgment  to  the  time  of  its  satisfac- 
tion? 

Mr.  Justice  Johnson  delivered  the  opinion  of  the  court. 

The  first  question  would  perhaps  furnish  some  room 
for  speculation,  as  there  is  considerable  diversity  and  per- 
plexity in  the  authorities  relied  on.  It  is  only  important, 
however,  that  there  should  be  a  known  and  established 
rule  on  the  subject,  and  we  are  relieved  from  the  necessity 
of  investigating  the  question  by  the  unaiumous  concur- 
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rence  of  the  court  in  the  opinion  that  the  plaintiff  is  not 
entitled  to  recover  more  than  the  penalty  of  the  bond. 

On  the  second  question  also  there  is  no  difference  of 
opinion.  The  plaintiff  is  entitled,  under  the  act  of  the  le- 
gislature of  1815,  to  interest  on  his  judgment,  from  its 
date  up  to  the  tiiile  of  satisfaction,  and  to  have  his  execu- 
tion therefor  :  And  in  an  action  founded  on  such  a  judg- 
ment, he  is  also  entitled  to  recover  the  interest. 

The  motion  in  this  case  is  therefore  granted  only  so  far 
as  relates  to  the  interest  which  accrued  subsequent  to  the 

judgment. 

Justices  Colcock,  Nott^  Richardson  and  Hugery  concur- 
red. 

« 
Greq-j^^  for  the  motion. 

Stark^  contra. 
r 

Co.')     See  anie^  328,   Mm'rs   of  Smith  vs.    Vandevhov^t^  £rW.  •/ 
Sfnickc^ford^  where  the  court  decided  thcsamt  point,  without  any  re- 
ference bc'.nff  n^Jide  to  tlie  act  of  1815,  alloulnfir  interest  on  judgmcnti, 
vlicre  founded  on  a  cause  of  action  which  bore  interest  previous  to 
judgment.    K. 


Charles  Fowler,  Guardian,  vs.  Johs  Stuart. 

Where  the  jury  found  a  verdict,  in  support  of  a  parol  gift  made  in  these 
words,  the  court  supported  it,  viz  i**l  beg  you  to  recollect  1  hact 
£rven  that  horse  to  my  son."    C^'J 

If  the  intention  of  the  donor  be  doubtful,  it  seems,  tht  delivery  ought 
to  be  fully  proved.  If  the  intention  to  give  be  evident,  slighter  proof 
of  delivery  may  be  sufficient.  If  however  any  proof  of  the  inteotioB 
and  deliver}'  be  afforded,  it  becomes  a  question  of  fkct  on  which  the 
jury  must  decide,  and  their  decision  will  be  supported*  nnless  vtiy 
much  aguinst  the  weight  of  evidence. 

When  the  right  of  property  is  in  the  plaintifTs  ward,  and  the  defendant 
holds  over  after  action  commenced,  very  slight  evidence  of  a  convert 
sion  is  sufficient ;  therefore  where  the  plaintiff^s  ward,  who  Bved 
with  his  uncle  the  plaintiff,  was  the  owner  of  a  horse,  which  hofsc 
was  demanded  of  the  defendant  by  th^  plaintiff,  before  he  was  legally 
appointed  guardian  for  his  ward,  in  the  name  of  lus  wan),  snd  the 
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dcfc^ndant  replied  thai  ihe  horse  did  not  belong*  to  his  nephew,  and 
Tefascd  to  ddivep  him  up,  the  Court  Held  that  the  uncle  should  be 
reg-ardfsd  as  the  agent  of  his  nephew,  and  a  demand  by  him  as  equi- 
valent to  a  demand  by  his  nephew.     C^'J 

A  f  IIS  was  an  action  of  trover  for  a  horse. 

It  appeared  that  a  few  days  before  the  defendant  was 
liiarried  to  the  mother  of  the  plaintiffs  ward,  she,  in  the 
presence  of  the  defendant  and  several  witnesses,  whom 
she  requested  to  bear  witness  to  the  gifts  she  was  about  to 
Tiiake,  gave  to  each  of  her  children  some  property.  To 
her  daughters  she  gave  a  negro  a  piece,  and  delivered  the 
property  at  the  timt.  To  her  son,  (the  plaintiff's  ward) 
she  gave  the  horse  in  question,  and  was  about  to  proceed  to 
the  stable  where  he  was  kept,  to  make  an  actual  delivery, 
but  was  prevented  by  rain.  She  then  turned  to  the  wit- 
nesses and  observed,  "  I  beg  you  to  recollect  /  have  j^iven 
that  horse  to  my  son.''  One  witness  understood  her  to 
say,  that  th^  horse  was  to  be  her  sons  after  her  death.  • 
The  son  who  lived  with  his  mother  some  time  after  her 
tnarriage,  was  in  the  habit  of  ridirtglhis  horse,  and  when 
he  abandoned  the  house  of  his  mother,  to  live  with  his 
uncle,  the  plaintiff,  he  took  the  horse  with  him.  This 
was  done,  however,  without  the  knowledge  of  his  mother, 
or  the  defendant.  Some  days  after  he  went  to  the  plain- 
tiff's to  live,  he  rode  to  the  village  of  Laurens.  He  there 
dismounted  and  left  the  horse  at  the  door  ©f  a  tavern. 
The  defendant  accidentally  passing  by  at  that  moment^ 
discovered  the  horse  and  took  him  away.  The  horse 
was  afterwards  cV^manded  of  the  defendant  by  the  plaintiflT, 
hut  this  was  done  before  he  was  regularly  appointed  the 
guardian  of  his  nephew.  The  defendant  refused  to  deli-- 
ver  up  the  horse  ;  in  consequence  of  which,  this  action 
was  commenced. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  for  a  new  trial  on  two  grounds  : 

1st.  That  there  was  no  gift  proved. 

2d!j'.  That  the  evidence  of  a  conversion  was  not  suflfi- 

r.icr.t. 

64 
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Mr.  Justice  Htiger  delivered  the  opinion  of  the  court, 

A  delivery  is  generally  necessary  to  perfect  a  parol 
gift  of  chattels.  If  the  intention  of  the  donor  be  doubt- 
ftil,  the  delivery  ought  to  be  fully  proved.  If  the  inten- 
tion be  evident^  slighter  proof  of  the  delivery  may  be  suf- 
ficient. If  however,  any  proof  of  the  intention  and  deli* 
very  be  afforded,  it  becomes  a  question  of  fact  on  which 
the  jury  must  decide,  and  their  decision  will  be  supported 
unless  very  much  against  the  weight  of  evidence. 

In  this  case,  the  intention  to  give  was  manifest,  for  al- 
though one  witness  thought  the  gift.was  not  to  take  effect, 
until  after  the  death  of  the  donor,  yet  all  the  others  under* 
stood  it  differently,  and  the  improbability  of  the  horse 
surviving  the  donor,  who  was  young  enough  to  be  marri- 
ed, is  confirmation  of  their  statement,  that  the  gift  wasin- 
tended  to  take  effect  in  fresenti.  The  evidence  of  delive- 
ry in  this  case  is  very  slight ;  the  jury,  however,  thought 
it  sufficient  when  compared  with  the  unquestionable  inten- 
tion of  the  donor  to  g^ve^  to  support  the  gift,  and  this 
court  ^iU  not  disturb  the  verdict  on  that  ground. 

When  the  right  of  property  is  in  the  plaintiff,  and  the 
defendant  holds  over  after  action  commenced,  very  slight 
evidence  of  a  conversion  is  sufficient.  In  this  case,  the 
horse  was  the  wards.  The  defendant  took  possession  of 
him.  The  uncle,  with  whom  the  ward  was  stajying,  de- 
manded the  horse  for  his  nephew,  and  was  told  that  die 
horse  did  not  belong  to  his  nephew,  and  therefore  would 
not  be  given  up.  Had  the  ward  himself  mude  the  demand, 
it  would  have  been  sufficient.  The  uncle,  if  not  his  duly 
appointed  guardian,  was  at  least  to  be  regarded  as  his 
agent,  and  a  demand  by  him  as  equivalent  to  a  delnand  by 
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his  Qephew,  The  jury  therefore'  were  authorized  to  fiad 
the  verdict  they  did. 

The  motion  is  refused. 

Justices  Johnson^  Nott^  Gantt  and  Richardson^  concur'* 
red. 

Mr.  Justice  Cokook  dissented* 

McDuffieyior  the  motion, 
O^Ncally  contra. 


Ca.J  See  Braiftean  V9.  BUudngame^  1  J^ott  &  M;Cord  223.  Ikt- 
WV9.  Davist  Do,  226.  Beidvt,  Colcock,  Jbo.  592.  Grangiac  V9*  «^ 
diiTi,  10  Johns.  293. 

(b.J    Se«  ante^  429,  Jonet  V9.  ZhigoH.        IC 


AiNsLEY  Hall,  et  aU  vs»  Adam  CARRtrrH. 

"Whete  the  plaintiff  had  bought  a  traietof  land  at  SherifiTa  sale,  but  no 
title  was  executed  by  the  Sheriff,  and  afterwards,  filed  bis-  bill  in 
Chancery  against  the  successor  of  the  Sheriff,  tp  have  a  title  ezecuf 
ted,  which,  in  pursuance  of  the  decree  of  that  court,  was  executed  to 
the  plaintiff,  the  Court  Beld  that  such  title  was  admissable  in  an  ac* 
tion  to  tiy  ti^s  between  the  pUuntiff  ^d  a  third  person,  and  that 
they  would  not  look  into  the  proceedings  of  the  c<ifrt  of  equity  to 
ascertain  in  what  manner  they  acted,  it  was  enough  that  they  had 
power  to  act  and  had  acted,  and  their  decree  was  as  binding  as  • 
judgment  of  this  court,    C'^O 

JL  HIS  action  was  brought  to  try  the  title  to  a  tract  of 
land  in  Greenville  district.  The  land  in  dispute,  had  been 
Hold  by  Saiiiuel  Saxon,  the  sheriff  of  the  former  district  of 
Ninety-six,  as  the  property  of  yohn  Goodwyn^  and  was 
purchased  by  Jesse  Coodwyn,  who  died  immediately 
afterwards.  Part  of  the  purchase  money  was  paid  by  Jes" 
s€  Goodxvyn^  and  the  balance  by  John  Hopkins^  his  ad- 
ministrator, but  no  title  was  executed  by  the  sheriff. 

To  enable  the  plaintiffs  to  try  their  title  to  this  land,  at 
laiVi  the  court  of  equity  ordered  the  sheriff  of  Greenville 
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district,  (which  is  that  part  of  the  former  district  of  Ninety- 
six,  in  which  tht'  land  in  qutbtion  was  located,)  to  make 
tides  to  the  plaintiffs,  who  were  heirs  at  law  to  Jesse  Good- 
wyn.  A  deed  was  accordingly  executed  and  produced 
at  die  trial  of  this  case  ;  but  was  rejected  by  the  circuit 
court,  in  consequence  of  which  the  plaintiffs  were  non- 
suited. 

A  motion  was  now  submitted  to  reverse  the  order  of 
the  circuit  court* 

Mr.  Justice  ////^cr  delivered  the  opinion  of  the  court. 

It  is  unnecessary  to  enquire  if  the  sheriff  of  Green\iUe 
district  was  the  successor  of  Saxon^  the  sheriff  of  the  for- 
mer district  of  Ninety-six,  or  whether  he  was  authorized, 
under  the  act  of  the  legislature,  to  make  titles  to  the  plain- 
tiffs. He  acted  in  obedience  to  the  order  of  the  court  of 
equity,  as  appears  from  the  deed  he  executed.  The  only 
question  then,  for  the  consideration  of  this  court,  is  as  to 
the  validity  of  that  order. 

There  can  be  no  doubt  that  the  plaintiffs  were  entitled 
to  the- deed.  The  land  had  been  purchased  and  paid  for 
by  their  ancestor.  They  could  not  however  proceed  at 
law,  against  the  defendant,  without  this  necessary  link  in 
the  chain  of  title.  Whotshould  execute  the  deed,  was  a 
question  of  dSibt.  To  effect  their  object,  they  produced 
froni  a  court  of  competent  jurisdiction,  an  order  for  the 
sheriff  of  Greenville  district,  to  make  titles.  We  will  not 
look  into  the  proceedings  of  the  court  of  equity  to  ascer- 
tain in  what  manner  they  acted  ;  it  is  enough  that  they  had 
power  to  act  and  have  acted.  Their  decree  is  as  binding 
as  a  judgment  of  this  court-  The  deed  executed  by  the 
sheriff  of  Greenville  district,  was  therefore  competent  evi- 
dence, and  ought  to  have  been  received. 

Were  it  necessary  to  enquire  into  the  object  of  thc'court 
of  equity  in  ordering  titles  to  be  made,  it  would  appear,  I' 
think  abundantly  evident,  that  it  was  only   to  enable  the 
plaintiffs  to  sustain  their  action  of  trespass  to  try  tides  at 
law.     If  however  they  had  an  ulterior  object  in  view,  thac 
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cannot  be  defeated  by  giving  effect  to  that  part  of  their 
order  which  required  the  aid  ot  this  court.  After  ver- 
dict had,  they  can  and  I  presume  will  proceed  for  the  con- 
summation of  their  purpose. 

The  order  for  a  nonsuit  must  therefore  be  reversed. 

Justices  jfohnson^  Colcock  and  Xott^  concurred. 

DaviSf  for  the  motion. 
McDuffie,  contra. 


fa.  J    See  Post,  the  case  of  Ilujftnan  vt.  JCoogler,  and  Hopkins  v». 
Lee  6,  fVheat,  109.     R. 


John  Newson  ads.  John  Axon. 

An  innkeeper  is  liable  for  u31  lossc^  which  mijs^ht  have  been  prevented 
by  ordiucry  ctu*e,  f^'J  And,  it  aeemny  where  ever  it  be  doubtful, 
whether  ordinary  care  has  been  used  or  lAt,  the  presumption  is 
against  the  bailee.  If  he  do  not  rebut  the  presumption  of  a  want  of 
ordinarj'  cjire,  arisli>|j  from  the  loss  of  the  goods  bailed,  he  is  rcspon- 

Where  the  horse  of  a  guest  was  put  ioto  a  stable  «^A^  was,  very  open^ 
but  which  had  a  bar*  to  one  door  Uiul  a  lock  anc^^^  to  the  other  i 
although  the  key  was  delivered  to  the  servant  of  t^t  guest,  j^et  ti>c 
innkeeper  isliabijj  f'Qp  tt  lior'se  jJlcleiroJKrRTs^inj^^^todUseciTiB 
it  v^ald  have  b  Je n  lTre"saine^ TiacI  the  sta^^fceen  Pi^^^V  construe- 

Ordinary  care,  is  a  question  for  the  jury. 

X.  HIS  was  an  action  brought  to  recover  the  value  of  a 
horse,  stolen  from  the  stable  oi  die  defendant,  \vho  v/as  ai* 
innkeeper. 

The  plaintiff  when  travelling,  stopped  at  the  house  of  the 
defendant,  -with  three  horses  and  two  servanta.  The  hor- 
ses were  put  intp  the  stable,  which  was  very  open,  although 
there  was  a  bar  to  one  door,  and  a  good  lock  and  key  to 
the  other.  The  hostler  wiahed,  at  the  usual  hour  of  the 
evening,  to  lock  the  stable  door,  and  carry  the  key  into  ih.c 
house,  but  this  was  objected  to  by  the  servants  of  the  plain- 
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tiff,  who  said  they  would  sleep  in  the  stable,  and  did  not 
wish  to  be  locked  in.  It  did  not  appear,  whether  the 
door  had  been  locked,  or  how  the  stable  was  entered^  but 
the  next  morning  it  was  discovered  thaijone  of  the  horses 
was  stolen, 

A  verdict  was  had  for  the  plaintiff. 

A  motion  was  now  submitted  for  a  new  trial,  on  the 
ground,  that  an  innkeeper  is  only  responsible  for  ordinary 
neglect,  and  that  in  this  case,  no  such  neglect  appeared*' 

4 

Mr.  Justice  Huger^  delivered  the  opinion  of  the  court* 

Public  utility  requires  that  innkeepers  be  held  liaUe 
for  all  losses  which  might  have  been*  prevented  by  ordina- 
ry care.  Ordinary  neglect  is  but  the  absence  or  want  of 
ordinary  care,  (Law  of  Bailments^  24.)  Whether  ordi- 
nary care  was  used  by  the  innkeeper,  was  a  question  for 
the  jury  ;  and  unless  they  have  found  very  much  against 
the  weight  of  evidence,  their  verdict  is  not  tobedisputed. 

It  is  the  duty  ofinnkeepers  to  provide  good  and  aufii* 
cient  stable;  if  they  do  not,  they  are  responsible  for  the 
consequences.  How  far  the  los!s  in  question  was  to  be 
attributed  to  dflbadness  of  the  stable,  does  not  appear; 
but  as  it  may  ^Rittributed  to  that  cause  with  ad  much  pro- 
priety as  t 
complain 

ordinary  VP^  to   have  such  a  stable.     Whenever  it  be 
doubtful  whether  ordinary  care  has  been  used  or  not,  the  \ 
presumption  is  against  the  bailee.     If  he  does  not  rebuil 
the  presumption  of  a  want  of  ordinary  care,  arising  from 
the  loss  of  the  goods  bailed,  he  is  responsible.  ^ 

It  has  been  held,  that  when  the  goods  of  the  guest  were 
placed  in  a  chamber  and  the  key  delivered  to  him,  that  the 
innkeeper  was  nevertheless  responsible  for  their  loss. 
(Moor  78,  158.      Cro.  Eliz.  285.     SalL  IS.^t" 

Had  therefore  the  stable  been  properly  constructed,  and 
the  key  delivered  to  the  servants  of  the  plaintiff,  the  dcfen* 
dant  must  have  been  held  rcspor.sible.     Tlie  innkeeper  is 


y  otherJ^ie  defendant  has   no  reason  to 
e  is  t|^pe  responsible.     It  was  a  want  of 


/    regarded  as  exercising  a  public  employment,  all  the  dutic 
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o/ which,  must  be  rigidly  enforced,  to  prevent  the  numcr- 
ours  frauds  which  they  might  have  it  in  their  power  to 
practice  with  impunity. 

The  motion  must  therefore  be  discharged. 

Justices  Colcociy  Nott^  Richardson  and  Gantt^  concurred* 

Evans^  Solicitor,  (for  Ervin^J  for  the  motion. 
McCordy  (for  Dunkin^J  contra. 


fa,  J  By  the  edict  of  the  Roman  Pretor,  which  with  some  yariationt 
baa  been  ado[Tted  in  Scotland,  **  the  innkeeper,  shipmaster,  or  stablei 
fnautaef  cauponeet  stabulaiii^J  is  accountable,  not  only  for  his  own 
faoltsand  those  of  his%ervants,  (which  is  an  obligation  implied  in  the 
vety  exercise  of  these  employ  merits,)  but  of  the  other  guests  or  passen- 
gers ;  and  indeed  in  every  case,  unless  where  the  goods  have  been  lost . 
darnnofaiaUf  or  carried  off  by  pirates  or  house  breakers.  This  edict  so 
contrary  to  common  rules  was  found  necessary  ad  rtprimeitdam  impro^ 
bUatem  hoc  genuFhominum^*  Z.  1. 1. 1.  8.  nauU  cnup,»  See  Entkina** 
I.am  of  Scotland,  B,  III.  T.  1.  8.  511.        R.. 


Benj.4  Hagood  t;^.  Ja'mes  Hunter. 
Lewis  Frazier    t;*.    James  MI  unter. 

Th«7e  are  three  cases  in  which  a  magistrate  may  issue  attachments;  (1) 
vhere  the  defendant  is  about  to  remove  his  effects ;  (2)  where  he  it 
removing  out  of  the  county  privately ;  and  (3)  where  he  so  absconds 
and  conceals  himself,  that  the  ordinary*  process,  of  law  cannot  be  ser* 
ved  upon  him.    C^'J 

A  Kcital  of  the  affidavit  in  a  writ  of  domestic  attachment,  in  these 
worda,  were  held  insufficient,  and  on  motion  the  court  set  the  attach* 
.  ment  aside,  viz.  **  That  the  defendant  was  about  to  remove  from  and 
without  the  Hmtt,  or  so  absconds  and  conceals  himself,  that  the  ordi« 
nary  process  of  law  cannot  be  served  upon  him."  The  word  or, 
renders  the  state  of  facts  uncertain. 

ft  aermt  neceaaary  that  the  oath  taken  before  g^nting  a  domestic  at- 
tachment, should  be  recited  in  the  writ ;  as  it  must  appear  upon  the 
Ihoe  of  the  process  of  all  fimited  juiiadictions,  that  the  case  is  within 
its  bouads*    fb-J 
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Tried  at  Pendleton,  Fall  Term,  1821. 

Jl  he  Plaiulifts  severally  sued  out  domestic  attachments 
against  the  defendant,  issued  by  a  magistrate  on  informa- 
tion made  before  him,  (as  recited  in  the  attachment,)  that 
the  defendant  **  was  about  to  remove  from  and  without 
the  limits^  or  so  absconds  and  conceals  himself,  that  the 
ordinary  process  of  law  cnnnot  be  served  upon  him." 
This  recital  was  all  the  evidence  that  any  information  bad 
been  made;  and  the  presiding  judge  granted  a  motion  to 
set  the  attachments  aside,  on  the  ground  that  the  informa- 
tion was  not  in  conformity  to  the  act,  and  the  process 
founded  upon  it,  therefore  void. 

A  motion  was  now  made  to  reverse  that  decision,  on 
the  ground, 

1st.  That  the  oath,  required  by  the  act  need  not  he  re- 
cited. 

2d.  Tliat  the  oath  recited  is  sufTicient. 

Mr.  Justice  yohnsvn  delivered  the  opinion  of  the  court. 

It  is  not  necessary  perhaps  to  the  determination  of'this 
case,  that  the  court  should  express  any  opinion  on  the  first 
ground  of  the  motion  :  as  the  fact  on  which  it  is  predicated 
does  not  exist,  for  here  is  a  recital  of  the  oath.  The  au- 
thority relied  ou,  fJlPKinzre  vs,  Buchan^  1  Nott  &f  M^ 
Cord  205,  J  does  not  support  it.  The  question  was  not 
involved,  and  I  am  unable  to  discover  any  expression  in 
the  opinion  of  the  court,  from  which  such  a  conclusion 
can  be  drawn.  In  the  case  of  Truckelut  vs.  The  City 
Council^  Clbu/2^7^)  the  court  decided  that  a  process  issu- 
ed from  the  city  court,  must  shew  on  the  face  of  it  that  the 
case  was  within  the  jurisdiction  of  the  court;  an4  I  appre- 
hend the  same  rule  will  apply  to  the  process  of  all  courts 
of  limited  jurisdiction. 

There  are  three  circumstances  under  which  a  creditor 
on  making  oath  of  the  fact,  and  complying  with  the  other 
requisites  of  the  act,  has  a  right  to  the  process  of  attachment 
of  the  character  usually  called  domestic,  against  his  debtor. 
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1st.  Where  he  is  about  to  remove  his  effects. 

2(1  iy.  Where  he  is  about  to  remove  privately  out  of  the 
county;  and  the 

3rd.  Is  when  he  absconds  or  conceals  himself,  so  that 
the  ordinary  process  of  law  cannot  be  served  on  him. 
(1  Brev,  39-40.) 

.  The  first  member  of  the  recited  oath  does  not  state  a 
case  analogous  to  either  of  the  three  preceding.  It  does 
not  state  that  he  was  about  to  remove  his  effects,  or  was 
removing  privately  out  of  the  county,  and  concludes  with 
the  word  limiu^  which  may  as  v;ell  refer  to  his  house,  his 
plantation  or  neighborhood  as  to  the  county  or  district; 
and  although  the  last  member  of  the  recited  oath,  is  in  con* 
formity  with  the  act  in  relation  to  the  third  case,  in  which 
an  attachment  will  lie,  it  is  rendered  inefficient  by  its  con- 
nection with  the  preceding  sentence,  through  the  means 
of  the  disjunctive  conjunction  or,  and  it  becomes  perfect- 
ly iJncertain,  which  state  of  facts  existed;  If  the  former, 
he  was  not  entitled  to  this  process  ;  for  the  rule  is,  that 
wht^.re  a  particular  remedy  is  given  \yy  law,  that  remedy, 
and  all  the  incidents  appertaining  to  it,  must  be  strictly 
pursued  and  complied  with. 

It  is  attempted  to  aid  this  defect  by  the  legal  presump- 
tion that  the  magistrate  whose  duty  it  was  to  require  the 
oath  prescribed  by  the  act,  had  not  issued  the  attachment 
Without.  He  has  recited  in  the  attachment  the  oath  which 
was  taken  before  him,  and  there  is  no  proof  that  there  was 
any  other,  and  it  would  be  straining  a  mere  legal  presump- 
tion further  than  has  ever  yet  been  done,  if  it  were  suffered 
to  countervail  well  attested  facts.  The  law  maxim  \^^stabit 
prccsumptus  donee  probetur  in  contrartum^    CPeake  111. J 

The  motion  must  be  dismissed. 

Justices  Hvger^  Nott  and  Colcock^  concurred. 

JDavis^  for  the  motion. 
Harrtsan^  contra. 

.  Ca,J     See  M'Kmxie  w.  Biichan^  (1  JVb«  6f  Mc  Cord,  205.) 
rb.J     Sec  SulUvan  ts,  Fultm  Steam  Boat  Com.    (6  Wheat ASO.)  R. 
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William  Garrett  vs.jonv  STtrART. 

'fhe  otilv  cases  in  which  a  party  can  aver  against  the  consideration  ex* 
pressed  in  his  own  deed  are  when  it  is  ilhgal  or  frimdnlent ;  and  m 
person  cannot  allege  that  a  bill  of  sale  was  not  given  by  him  at  the 
time  the  contract  was  entered  into*  but  three  or  four  weeks  afterwards. 

Promises  made  on  a  consideration  that  is  wholly  past,  without  any  new 
consideration  moving  to  it,  are  void  ;  but  it  seems,  circumstances 
growing  out  of,  and  connected  with  the  original  contract,  and  an  infi- 
nite variety  of  otiiers,  may  constitute  a  new  leg^l  consideration,  fa.  J 

A  party  cannot  at  law,  by  parol  testimony,  shew  a  diflTerent  considcra- 
tion  from  the  one  expressed  in  a  deed ;  but  it  may  be  admitted,  it 
9eemi,  to  show  a  grater  or  less  of  ihe  same  character. 

In  covenant  on  a  deed  for  breach  of  warranty  of  soundness  of  a  negro 
slave,  the  measure  of  recovery  is  to  the  extent  of  the  injury  whidi 
the  party  sustains  by  the  infraction  of  the  covenant,  whether  it  be 
partial  or  total,  and  nKist  necessarily  depend  on  the  circumstances  of 
tlie  case. 

In  special  atmimpnt,  for  breach  of  warranty,  it  seems,  that  the  considers 
tion  paid,  is  not  necessarily  the  measure  of  damages,  but,  under  par- 
ticular circumstances,  a  jury  may  give  more ;  although  in  roost  case* 
it  would  constitute  the  best  evidence  of  injury  sustained ;  yet  ii>  ac^ 
tions  sounding  altogether  in  damages,  it  seems  that  the  measure  of  re- 
covery  must  depend  on  circumstances. 

Covenant  and  general  indebitatus  assumpsit,  for  money  paid  by  mistake, 
or  a  consideration  wholly  failed,  are  not  to  be  confounded ;  in  the  lat- 
ter, the  consideration  paid  and  interest,  is  the  measure  of  damages. 


Tried  at  Laurens,  Fall  Term,  1821. 
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HIS  was  an  action  of  covenant  on  a  deed,  in  the  form 
of  a  bill  of  sale,  made  by  the  defendant  to  the  plaintiff, 
conveying  title  to  a  negro  man  slave  called  Spencer,  and 
warranting  his  soundness  ;  in  which  the  consideration  ex-^ 
pressed  was  one  thousand  dollars,  and  the  breach  assigned 
was  the  unsoundness  of  the  negro. 

In  addition  to  the  evidence  on  the  question  of  sound- 
ness or  unsoundness,  it  came  out  that  the  bill  of  sale  had 
not  been  executed  at  the  time  the  contract  was  entered  in- 
to, and  the  negro  delivered,  but  at  the  distance  of  three  or 
five  weeks  afterwards,  and  that  the  true  consideration  \ras 
another  negro  given  by  the  plaintiflfto  the  defendant  in  ex- 
change^  and  not  the  sum  mentioned. 
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The  jury  found  for  the  plaintiflF  g  1000,  and  the  defend* 
ant  now  moved  for  a  new  trial  on  the  following  grounds  : 

1st.  The  bill  of  sale  being  executed  after  the  sale  and 
delivery  of  the  negro,  was  without  consideration,  and 
therefore  void. 

2d.  Misdirection  of  the  presiding  judge  in  charging 
the  jury  that  the  only  true  measure  of  recovery  was,  the 
amount  of  the  consideration  mentioned  in  the  deed,  and 
interest  thereon. 

Mr.  Justice  yo^w^on  delivered  the  opinion  of  the  courts 
As  a  general  position,  applicable  to  parol  contracts, 
there  is  no  doubt  about  the  principle  involved  in  the  first 
ground  of  the  present  motion.  Promises  made  on  a  con- 
sideration that  is  wholly  past,  without  any  new  consider- 
ation moving  to  it,  are  void,  as  being,  without  considerati- 
on. Circumstances  growing  out  of  and  connected  with 
the  original  contract,  and  an  infinite  variety  of  others 
unnecessary  to  the  present  case,  may  constitute  a  new  le- 
gal consideration.  This  question,  however,  has  no  appli- 
cation to  the  present  case.  This  action  is  founded  on  a  \ 
deed,  and  the  only  cast  in  which  a  party  is  permitted  to 
aver  against  the  consideration  expressed,  is '  where  it  is  il- 
legal or  fraudulant.  f  Bruce  vs,  Lee^  4  Johnson  410.  J 
The  deed  itself  imports  a  consideration,  against  wh^h  the 
party  is  not  permitted  to  aver,  except  in  the  two  preceding 
cases,  f  Peaie  119,  Randall's  Ed.  1  Binny  502-19.  '  4 
Johnson  41 6.  J 

The  arguments  on  the  second  ground  of  the  motion 
have  been  direetecj  principally  to  the  question  whether  the 
party  can  be  permitted  to  shew  a  different  consideration 
from  that  mentioned  in  the  deed  ?  The  general  rule  is^ 
th<it  parol  evidence  shall  not  be  admitted  to  contradictor 
vary  the  obvious  import  of  a  deed ;  but  I  find  there  is  great 
diversity  of  opinion  in  its  application,  tn  equity  it  seems 
that  the  consideration  is  always  examinable ;  but  by  a  re- 
ference to  the  cases  collected  and  arranged  in  a  note  in 
(Peake^  112-117,  RandalPs  Ed.)  it  will  be  seen  that  the 


\ 
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diversity  of  opinion  in  the  law  courts  is  so  grentas  to  lead 
to  a  confusion  almost  inexplicable.  Legiiimate  conside- 
rations are  eithir  good  or  valuable  ;  and  after  some  atten- 
tion to  tVie  subji  ct  my  mind  inclines  to  the  conclusion 
suggested  by  one  ol  my  brethren,  thAt  the  distinction  is, 
that  where  one  of  these  is  expressed,  parol  cannot  at  law 
be  admitted  to  shew  the  oiher,  but  that  it  may  be  admit- 
ted to  shew  a  greater  or  less  of  the  same  character.  But 
thia  question,  like  the  former,  does  not  appear  to  me  to 
bear  on  the  present  case. 

t  This  it  will  be  recollt-cted  is  the  action  of  covmant ;  an 
'  action  soQnding  altogether  in  damages  ;  and  the  measure 
i  of  recovery  is  to  the  extent  of  the  injury  which  the  party 
sustains  by  the  infraction  of  the  coven  .  t,  whether  it  be 
•  partial  or  total,  and  must  necessarily  depend  op  the  parti- 
cular circumstances  of  the  case.  Thus,  in  the  case  of 
Eveleij!fJi  vs.  Administrator  Stitt^  fl  Bay  89, J  the  court, 
in  an  action  on  a  warranty,  say,  that  the  value  t)f  negroes 
at  the  time  the  pi;rchaser  was  deprived  of  the  possession 
by  title  paramount,  is  the  measure bf  damages  ;  but  under 
partirular  circumstances  the  jury  were  justifiable  in  de- 
parting from  it.  (^See  2  Nott  bf  31' Cord  201  .J  So  in 
the  case  of  Rose  8?  Rogers  vs.  Beattie^  (2  Nott  &?  }P 
Cord  53S^J  which  was  a  special  assumpsit,  the  court  say, 
that  the  consideration  paid  is  not  necessarily  the  only 
measurp  of  damages  ;  but  that  under  particular  circum- 
stances a  jury  may  give  more;  and^  although  the  conside- 
ration paid  might  in  most  cases  constitute  the  best  evi- 
dence of  the  injury  which  a  party  sustained,  yet  in  actions 
sounding  altogether  in  damages,  it  seems  to  me  to  follov/ 
of  necessity,  that  the  measure  of  recovery  must  depend  on 
the  particular  circumstances  of  the  case.  The  error  in 
this  case  arose  probably  out  of  confounding  covenant  with 
a  general  indebitatus  assunipsity  for  money  paid  by.  mis- 
take, or  on  a  consideration  which  has  wholly  failed;* then 
the  general  rule  is  as  expressed  in  the  opinion  of  the  court 
below.     The  jury  were  doubtless  influenced  by  this  opl- 
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iiion,  and  it  fumib^hesi  I  think,  a  sufficient  reason  for  seud'^ 
ing  the  case  back* 

The  motion  is  granted. 

Justices  Colcoik^  Nott  and  fluffCK^  concurred. 

Farrow,,  for  the  motiaii. 
Downs ^  contra. 

[^a.J  See  ante,  ^Ma9sey  vt,  Crahie,  489. 


Admor  Darby  vs.  Farrow. 

Upon&n  agreement  to  rent  ahouseaivl  lot,  out  of  (he  rent  of  which 
was  "  t9  be  tieditcted  anif  repaira  thaf  way  be  done  to  tkeionie^*  the  Court 
Ileid  that  the  erection  of  a  shed  to  the  suble,  a  tbwl-house,  and  ^ 
house  were  not  repairs. 


GoRDAN  VS.  Arnold. 

A  miller's  books,  who  swore  to  the  original  entries,  which  he  made, 
are  admiasable  to  prove  the  quantity  of  lumber  furnished  from  bis  sav 
fnill  to  the  defendant. 


Wm.  McGee  and  wife  vs,  Janc  IMgCants. 

• 

Tli«re  is  no  prescrifaied  form  of  words  for  a  will,  fa.  J  ;  but  if  it  be  the 
ij'itention  of  the  testator  to  make  a  disposition  of  his  estate,  to  tako 
effect  after  his  death,  then  it  is  his  will,  whatever  m:\y  be  the  form. 
And  there  are  several  methods  oFcominjjat  this  intention  ;  (1)  where 
it  is  so  expressed  on  the  face  of  the  writing;  itself;  (2)  where  the 
paper  is  in  the  form  of  a  deed,  hitev  or  memorandum,  or  in  any  other 
form,  containing  an  actual  dis])03ition  of  hi»*estate  to  take  effect  af- 
ter his  death,  and  though  not  a  will  in  fonr),  is  so  in  its  effects  and 
operation;  [o)  when  the  intention  is  doubtful  and  cannot  be  coltccto 
ed  from  the  face  of. the  paper,  but  by  parol  proof. 

A  letter  containing  these  words,  was  held  not  to  be  a  will,  viz:  '*I  am 
desirous  to  see  you,  and  would  be  jjlatl  you  could  come  down  imme- 
diately, as  it  is  my  -ofith  you  should  heir  every  thing  /  have  at  viy  de- 
tease  ;  but  I  fear  unless  you  come  quickly,  I  will  be  defrauded  out  of 
eyery  thing  by  a  person  I  once  took  to  be  a  friend.    1  know  you  can 
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«ave  the  property  for  me,  and  all  I  desire  iit  the  ute  of  it  my  Ufi  iims, 
and  it  is  more  than  probable  thai  will  not  be  long."  ^  I  would  write 
.morrfuUy  on  the  stibjecU  but  can  explain  every  circumstance  to  }ou 
better  when  I  see  you."  it  was  proved  that  the  deceased  did  not 
suppose  it  would  be  his  will. 
Evidence  that  the  deceased,  on  his  death  bed  said  "  he  g^ve  all  his  per- 
Bohul  properly  to  his  sister  Jane  ;*'  and  being  asked  if  he  wished  any 
of  his  relations  to  have  any  of  his  property,  replied,  ••  no,  that  it  was 
his  sistrer /i{7i.?'«  and  bhe  might  do  as  she  pleased  with  it,"  was  Mdi 
not  sufficient  evidence  to  establish  a  nuncupative  will. 

Tried  before  Mr.  Justice  Johnsouy  at  Sumter,  Spring 

Term,  1821. 

Samuel  McCANTS,  died  leaving  a  personal  estate, 
which,  it  he  dit-d  intestate,  the  parties  were  jointly  entitled 
to  inherit  ;  but  the  defendant  propounded  in  the  court  of 
ordinary,  the  following  writing  in  the  form  of  a  letter,  ad- 
dressed to  herself,  as  his  last  will  and  testament. 

**■  Dear  Sister^  after  wishing  these  few  lines  may  find 
you  well,  this  will  inform  you  that  I  have  been  quite 
poorly  and  have  been  so  all  this  spring,  I  would  have  come 
up  to  see  you  instead  of  writing,  but  am  not  able  nor  have 
I  a  horse  able  to  carry  me  so  lar.  I  am  very  desirous  of 
seeing  you,  and  would  be  glad  you  would  come  down  im- 
mediately, as  it  is  my  wish  you  should  heir  every  thing  I 
have  at  my  decease  ;  but  I  fear  unless  you  come  quickly, 
I  will  be  defrauded  out  of  every  thing,  by  a>  person  whom 
I  once  took  to  be  my  friend.  I  know  you  can  save  the 
property  for  me,  and  all  I  desire,  is  the  use  of  it  my  life 
time,  and  its  more  than  probable,  that  will  not  be  long,  I 
hope;  you  will  not  fail  in  coming  as  soon  as  possible. 
Please  remcml)er  me  to  Wm.  McGcCy  and  jfane^  and  the 
family.  I  woidd  wrilt-  more  fully  on  the  subject,  but  can 
explain  every  circumstance  to  you  better  when  I  see  you. 
I  remain,  dear  sister,  your  affectionate  brother. 

SAMUEL  McCANTS." 

jfohn  Presley y  deposed  that  he  wrote  the  letter  at  the 
request  of  the  cleceased,  read  it  to  him,  and  he  approved 
it,  and  signed  it  in  his  presence.     That  his  mind  was  at 
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tliat  time  in  a  sound  state.  He  had  not  drank  any  that 
day.  That  the  deceased  brought  his  negroes  to  witnesst^s' ' 
house.  That  the  defendant  hired  a  waggon  to  move  the 
negroes  \xi^  to  where  she  resided,  and  paid  for  it  hurstrlf. 
She  also  paid  the  taxf  s  on  the  property.  That  the  deceas- 
ed said  he  wished  a  maintenance  out  of  the  property  and 
no  more.  That  at  his  death,  she  (the  defendant,)  should 
have  the  property,  and  he  would  make  it  secure  to  her  in 
any  way  th^t  she  pleased.  The  deceased,  he  said,  was  not 
present  when  he  wrote  the  letter,  but  approved  ol  it.  '  On 
his  cross  examination,  the  witness  statt-d  that  the  deceas- 
ed did  not  suppose  the  letter  would  he  his  will,  but  he  ap- 
peared only  to  want  a  maintenance  out  of  the  property  and 
at  his  death  to  be  his  sisters.  1  he  receipt  for  taxvs,  was 
taken  in  the  name  of  the  deceased.  That  the  deceased^ 
before  he  sent  for  the  defendant,  offered  to  mortgage  one 
of  the  negroes  to  witness  for  provisions.  That  when  the 
deceased  had  the  letter  wrote,  it  was  not  his  intention  that 
it  should  be  his  will,  but  it  was  his  wish  to  make  over  hia ' 
property  to  his  sister  as  expressed  in  the  letter.  The  in- 
ducement to  write  the  letter,  was  that  one  Snotvden^  who 
had  a  deed  of  gift  of  the  property  and  set  up  a  claim  to  it, 
talked  of  going  to  the  Western  states  and  carrying  it  with 
him. 

Mr.  Nesmith^  another  witness,  deposed  that  he  knew 
ftothing  about  the  writing  or  sending  of  the  letter,  bur  that 
he  knew  the  name  of  the  deceased  subscribed  to  the  letter, 
to  be  his  hand  writing,  and  that  the  letter  itself  was  in  the 
hand  writing  of  the  witness  Presley.  That  he  understood 
the  deceased  was  to  leave  his  property  to  the  defendant* 
Defendant  bought  provisions  for  the  negroes  when  they 
moved  up,  and  sent  money  by  witness  to  pay  the  taxes. 
Witness  went  a  part  of  thfc  way  with  the  waggon  that  mo- 
ved them.  There  was  no  particular  form  in  the  deli\ery 
of  the  property.  He  saw  the  negroes  go  into  the  waggon 
•that  defendant  had  hired  to  move  them. 

Mn /fe^(//e«;on^  another  witness,  also  proved  the  hand 
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writing  of  the  deceased,  and  of  Presletf^  who  %vrotc  Hi# 
Ittt.r. 

On  a  former  occasion,  the  defendant  had  set  up  and  at- 
tempted to  prove  in  the  court  of  ordinary,  a  verbal  will 
made  by  the  defendant,  uhich  was  rt-jected  hy  the  cmirt ; 
and- the  following  evidence  taken  on  that  occasion^  was  by 
tlie  consent  of  the  parlies,  received  in  evidence  on  this  (rfal : 

Thomas  Prhig-le^  morn,  and  deposeth,  that  Shmiiel  Mc- 
Cantfi  said  he  gave  '^ll  his  personal  property  to  his  sister 
Jtiuc,  He  (the  defend.^.nt,)  askid  the  said  Samuel  Mc- 
Cantfi^  if  he  wished  jviy  of  his  property  left  to  any  of  his 
relations  ;  he  said  no,  all  was  his  sister  jfane^s^  and  she 
niic;ht  do  as  the  pleased  with  it :  that  it  was  done  on  the 
eighth  of  August,  and  he  died  fourteen  or  fifteen  days  af- 
ter. It  was  done  in  the  house  he  resided  in,  and  that  he 
had  resided  in  (hat  house  ever  since  last  March,  and  done 
on  his  death  bt  d  in  his  la-it  sickness  ?  that  he  committed 
the  same  to  writing  on  liie  24th  day  of  August,  the  day 
after  he  died.  That  when  he  was  sent  for,  it  was  with  an 
idea  or  under  the  impression  that  it  was  by  the  rtquest  of 
the. testator,  and  the  boy  said  so,  as  well  as  he  recollects. 
He  (the  deponent,)  thought  he  would  dit-  at  that  thne.  On 
cross  examination,  he  said  that  the  testator  did  not  call  cm 
him  particularly  to  bear  witness.  When  he  went  in,  he 
sat  in  a  chair  by  his  bed  side,  and  asked  him  if  he  wished 
to  dispose  of  his  property.  He  said  yes,  (and  related  as 
aliove,)  that  at  the  time  he  was  of  sound  and  dIs'pcTsmg 
mind,  as  he  usually  had  been,  he  was  ver}*  low  at  the  time, 
and  that  if  ever  he  was  able  to  make  a  will,  he  was  at  that 
time. 

•*  y.  A.  Spears^sworn  and  deposeth, that  Samuel McCafits 
aaid  that  he  gave  bis  personal  property  to  his  sister  Jane; 
he  was  asked  by  Mr.  Pringle^  if  fie  wished  any  of  his  rela- 
tions to  have  any  of  his  property,  he  said  no,  that  it  was 
bts  sister  yane^s^  and  she  might  do  as  she  pleased  with  it. 
When  he  was  sent  for,  the  boy  Daniel^  told  him  that  Mr. 
Samuel  McCauts  pent  for  him  to  go  there  ;  that  it  ^•ns  on 
the  eighth  of  August,  and  that  he  died  idbout  fifteen  days 
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after  ;  that  himsetf  and  thii' other  two  witnesses  committed 
it  tu  writing  on  the  Monday  aft<:r  his  death,  and  he  died 
on  Sunday  morning.  He,  (the  defendant^)  "spoke  to  Mn 
JUcCantSy  in  a  friendly  way  when  he  went  into  the  bouse  ; 
that  it  was  done  on  his  death  bed,  in  the  house  where  he, 
(the  testator,)  resided ;  he  heard  Mr.  Pringle  ask  th6  tes* 
tator  if  he  wished  to  dispose  of  his  property*  He  said 
yes.  On  cross  examination  he  said  the  fellow  or  boy  did 
tiot  tell  him  that  it  was  to  witness  his  will,  nbr  neither  did 
he  tell  Mr.  McCants^  that  he  had  come,  nor  Mr.  McCants^ 
did  not  tell  him,  to  bear  witness ;  that  he  could  speak  very 
Weil. 

**  y,  Mordecat^  swoVn  and  deposeth,  that  he  was  there 
«rhen  Mr.  Prinffle  asked  Mr.  McCants^  if  he  M'ishcd  to 
dispose  of  his  property.  He  said  yes;  he  wished  his  sis-- 
ter  Jane  to  have  it  all.  Mr.  PringU  asked  him  the  other 
question  stated  above,  and  he  said  no,  it  was  all  hers.  He 
did  not  know  the  exact  date  ;  but  that  he  died  about  the 
twenty-first ;  that  it  was  on  his  death  bed  in  the  house 
where  he  resided  ;  that  himself "  and  the  other  witnesses 
committed  it  to  writing  on  the  twenty -fourth  of  Auj^ust  ; 
that  he  appeared  to  be  as  rational  as  he  had  ever  seen  him* 
On  cross  examination,  he  said  he  went  to  Mr.  McCants 
house  ;  negro  Daniel  came  for  him  ;  he  cannot  say  that  the 
testator  sent  for  him  ;  that  the  testator  said  nothing  until  he 
was  asked  ;  he  had  no  idra  wh^  he  was  sent  for,  until 
he  tame  there ;  the  negro  said  his  mistress  sent  for  hini ; 
he  thought  the  testator  was  a  man  of  weak  mind,  but  was 
as  rational  as  ever  he  wa^." 

On  this  evidence,  the  ordinary  pronounced  in  favour  of 
the  writing  as  testamentary,  and  approved  of  it  as  such. 

From  this  decision,  an  appeal  was  brought  up  to  )he 
circuit  court,  when  an  issue  was  made  up  to  try  the  ques- 
tion devjsavit  vel  non ;  on  which  issue,  the  jury  under  the 
direction  of  the  court,  found  that  the  said  writing  was  not 
testamentary ;  and  the  defendant  now  moved  for  a  neir 

trial. 
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Mr.  Justice  Johnson  dt- livered  ihe  opinion  of  the  court; 

There  is  no  prescribed  form  for  a  will,  but  Hke  every 
thing  else,  it  possesses  some  ingredients  which  its  peculiar 
character  renders  indispensable.  It  is,  says  Bacon^  ''a 
just  and  complete  declaration  of  a  mans  mind,  or  last  viB 
of  what  he  would  have  done  with  his  estate  after  his  death ; 
or  according  to  some,  ^  will  is  a  declaration  of  the  mind 
either  by  word  or  writing,  in  disposing  of  an  estate,  and 
to  take?  effect  after  the  death  of  the  testator.  (7  Bacon, 
'  Tif.  Wills  &?:  Test.  299.  A.)  And  the  true  question 
in  ^vtry  case,  is,  what  was  the-  mind  or  intention  of  the 
testator,  and  how  did  he  intend  that  the  paper  should  op- 
erate f  If  as  a  disposition  of  his  estate,  to  take  effect  af- 
'  ter  his  death,  then  it  is  his  will,  whatever  may  be  the  form. 
There  are  several  methods  by  which  we  come  at  this  in- 
tention. 

1st.  When  it  is  so  expressed  on  the  face  of  the  writing 
itself. 

2nd.  When  the  paper  is  in  the  form  of  a  deed,  letter 
or  memorandum  or  in  any  other  form,  containing  an  actu- 
al disposition  of  his  estate,  to  take  effect  after  the  death  of 
*  the  testator ;  and  though  not  a  will  in  form,  is   so  in  its 
effects  and  operation.     (At  Vesey  565.     Millege  t?«.  Lamar, 
-  4f  Equity  Rep.  617.  J 

3rd.  Where  the  intention  is  doubtful  and  cannot  be  col- 
lected from  the  face  of  the  paper,  but  by  parol  proof.  (2 
Vesey  441.     Phillemore  32^345.) 

It  is  not  ptetended  that  this  case  falls  within  the  opera- 
tion of  either  of  the  two  first  rules.  It  does  not  profess  to 
be  ^  will,  nor  does'it  contain  any  actual  disposition  of  the 
estate  of  the  deceased,  and  it  is  only  necessary  further  to 
consider  wheth*'r  the  parol  evidence  sufficiently  proves  his 
intention  that  it  should  operate  as  a  will. 

It  will  be  recollected  that  the  letter  was  not  written  by 
th»  deceased  himself,  and  that  the  object  was  to  prevail  on 
the  defendant  to  take  possession  of  the  property  to  pre- 
vent Snoxuden  from  carrying  it  away ;  and  as  an  induce- 
taent  to' her  to  engage  in  it,  he  declares  that  it  is  bis  wish 
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tiiat  she  should  heir  his  property  at  his  d^ath.  I  attach  no 
importance  to  the  word  wiah^  nor  lo  the  incongruity  of  the 
word  heir  ;  as  they  were  terms  selected  by  .the  writer, 
obviously  without  regard  to  prdpriety^  to  express  what  he 
supposed  to  be  the  intention  of  the  testator ,  and  which  the 
witness  said,  neither  the  testator  nor  himsell  had  any  idea 
was  to  operate  as  a  wilL 

The  evidence  \  collected  on  the  attempt  to  establish  a 
verbal  will,  and  read  on  this  occasion  by  cdnsent,  is,  I 
think,  equally  unsatisfactory.  They  prove,  it  is  true,  the 
repeated  declarations  of  the  deceased,  that  it  was  his^ inten- 
tion to  leave  his  property  to  the  defendant ;  but  they  prove 
no  actual  disposition  in  a  manner  that  could  operate  as  a 
will ;  nor  is  there  the  most  distant  allusion  to  this  paper  in 
any  subsequent  declaration,  which  fell  from  him  ;  arid  it 
is  already  sKown,  that  there  must  be  an  act  of  disposition; 
and  I  trust  I  shall  not  be  called  on,  to  prove  that  thc^  in* 
tention  to  do  the  act,  is  the  act  itself. 

The  motion  is  discharged. 

Justices  Colcock^  Notty  Richardson  and  Huger^  concur* 
red. 

Mr.  Justice  Gantt  dissented. 

De  Saussure.  for  the  motion. 
Jlillery  contra. 


fa,  J  Vide  arUe,  JThite  v$.  Helmet,  438. 
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State  vs.  John  Allen. 

The  right  of  polling  the  jary  is  not  attached  to  either  the  plulntilT  or 
defendant,  (in  state  as  well  as  civil  cases.)  It  is  a  mean  to  which 
the  court  sometimes  resort,  to  ascertain  if  the  jury  jire  agreed  on 
their  veiYlict ;  but  when  the  court  is  fully  satisfied  with  the  vei-dictp 
by  other  more  accustomed  means,  it  will  not  resort  to  it.    C^O 

In  prosecutions  for  libels  in  this  state,  though  not  by  the  common  law 
of  England,  the  intention  with  which  the  publication  was  made,  as 
well  as  the  fact  of  publication  and  truth  of  the  inuendoes,  are  involv- 
ed in  the  general  issue,  and  the  whole  case,  lav  aa  veil  at  fuct^  is  re< 
solved  by  a  general  verdict. 

LibeL 

XHE  defendant  was  indicted  for  a  libel  in  Fairfield  dis> 
trict,  in  the  Fall  Term  of  1820.  The  case  was  then  tra- 
versed^ and  not  tried  before  the  Spring  Term  of  1822. 
After  the  jury  had  been  sworn  to  try  the  case,  the  defen- 
danjt''s  counsel  moved  to  quash  the  indictment,  on  the 
ground  that  the  prosecutor  had  been  one  of  the  grand  jur)-, 
who  foimd  the  bill.  On  investigation  it  appeared  that 
although  the  prosecutor  had  been  one  of  the  grand  jury  in 
the  Fall  Term  ot  1820,  he  was  not  one  of  them  when  the 
bill  was  foundy  and  that  his  name  had  been  inserted  by 
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mistake  in  the  indictrnt* nt.     The  motion  was  then  refu* 
sed,  and  the  case  went  to  the  jury. 

Judge  Johnson^  in  his  xhargc,  stated  that  in  prosecu* 
tions  for  libels,  it  was  not  within  the  province  of  the  jury 
to  decide  on  the  intf  nt .  of  the  defendant,  or  whether  the 
publication  was  libellous  or  not ;  but  that  the  only  ques- 
tions for  their  consideration,  were, 

1st.  Whether  the  defendant  was  the  publisher  of  the 
piece  charged  in  the  indictment,  and 

2dly.  Whether  the  inuendoes  were  true  ? 

That  the  intt^nt  was  an  inference  of  law,  to  be  decided  by 
the  court,  after  the  fact  of  publication,  and  the  truth  of  the 
inuendoes  had  been  found  by  the  jury,  and  that  a  general 
verdict  would  amount  to  no  more  than  finding  the  fact  of 
publication,  jand  the  truth  of  the  inuendoes. 

The  jury  returned  a  verdict  of  guilty  ;  when  the  defen- 
dant's council  requested  permission  to  poll  the  jury ;  which 
was  refused* 

The  motion  to  quash  the  indictment  was  here  renewed, 
on  the  grounds  taken  below.  And  a  motion  for  a  new  trial 
was  submitted  on  the  following  grounds  : 

1st.  For  misdirection  of  the  judge,  in  his  charge  to  the 
jury,  that  they  were  not  to  decide  upon  the  intent  of  the 
defendant,  in  publishing  the  hand  bill. 

^dly.  That  the  defendant  had  a  right  to  poll  the  jury.    . 

Mr.  Justice  ffwj^fr  delivered  the  opinion  of  the  court; 

The  motion  to  quash  the  indictment  must  Se  dismissed' 
for  the  reasons  assigned  by  the  circuit  court. 

Before  I  proceed  to  consider  the  first  and  important 
ground,  on  which  the  motion  for  a  new  trial  is  submitted, 
I  will  briefly  observe  ori  the  second,  that  in  the  case  of 
Martin  vs.  Mavericky  (ante  24,)  recently  decided  by  this 
court,  it  was  ruled  that  the  right  of  polling  the  jury  did 
'  not  attach  to  either  party,  plaintiflf  or  defendant;  that  it 
was  a  mean  to  which  the  court  sometimes  resorted,  to  as* 
certain  if  the  jury  were  agreed  on  their  verdict ;  but  that 
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Irhen  fully  satisfied' of  this  fact,  by  other  and  tn6re  accus- 
tomed means,  it  would  not  be  resorted  to. 

'The  first  ground  presents  a  question  which  formerly  ex- 
cited much  interest  in  England,  but  one  which  I  had 
thought  long  since  settled  in  this  state.  I  find  however  oq~ 
investigation,  that  ho  decision  directly  on  the  point,  has  beem 
made  by  this  court,  however  uniform  may  have  been  the 
decisions  6n  the  circuit.  I  shall  tht^refore  proceed  to  en- 
quire, -  *  ■ 

1st.  WHether  according  to  the  common  law  of  England, 
the  juries  are  confined  to  the  fact  of  publicsgion,  and  the 
truth  of  the  tnuendoes  ?  And  if  such  be  the  case,  whether 
that  rule  is  of  force  in  this  state  ? 

That  a  difference  of  opinion  existed  i^n  ]£ngland  as  to 
the  rights  of  jurors  on  this  subject,  is  vtxy  apparent  from 
the  parliamentary  and  judicial  history  of  that  country*  In 
the  senate  and  at  the  bar,  as  well  as  in  the  public  prints,  at 
most  decided  opposition  was  kept  tip  for  years ;  and  it  waf 
only  terminated  by  the  statute  of  the  32  of  George  lll^ 
which  restored  to  jurors,  the  right  of  deciding  upon  the 
intention  as  well  as  the  fact  of  publication,  and  the  truth 
of  the  inuendoes.  As  this  statute,  however,  was  not  pass- 
ed until  long  subsequent  to  the  separation  of  the  United 
States  from  Great  Britain,  its  provisions  are  not  binding 
here  ;  but  the  law  as  it  s^pod  anterior  to  that  statute,  must 
be  our  rule  ;  .unless  controled  by  other  causes. 

That  the  rule  as-  laid  down  by  the  circuit  court  was  the 
law  of  England,  prior  to  the  time  of  the  statute,  is,  I  ihink, 
.  abundantly  evident.  As  early^  as  the  year  1751,  Lord 
Raymond^  in  the  case  of  the  King  vs,  'Franklin^  distinctly 
recognized  it  as  settled  doctrine.  His  words  were,  there 
are  three  things  to  be  considered,  whereof  two  by  you,  the 
jury,  and  one  by  the  court. 

The  first  is,  whether  the  defendant  is  guilty  of  the  publi- 
cation or  not? 

The  second,  whether  the  expressions  refer  to  his  present 
majesty  or  his  principal  officers,  and  are  applicable  to  them 
or  not?  ^ 
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The  third  does  not  belong  to  the  office  of  the  jury,  but 
to  the  office  of  the  court.  * 

The  intention  was  by  him  regarded,  as  an  inference  of 
law. 

The  same  doctrine  was  recoj;nized  by  Lord  Chief  yus* 
tice  Leey  in  1752,  in  the  case  of  the  King  vs»  Otven^  (10 
St.  Tr.  Appi  194.) 

In  the  celebrated  case  of  the  Khig  vs.  Wilkes y  ib  1 764,  for 
publishing  the  45th  No.  of  the  North  Britain^  the  verdict 
of  printing  and  publishing,  was  regarded  as'  a  general 
verdict  of  guilty,  (4  Rnrry  25270 

Lord  Mansfield^  in  the  case  of  JVoodfally  for  publishing 
yw;??tt*,  (5jB7/rr,  2661,)  stated  that  ^*' guilty  of  printing 
andpiiblih'lmigyWhi'Tc  there  \s  no  other  charge,  isjfui7/y; 
for  nothing  more  is  to  be  loimd  by  the  jury.***  In  this 
case,  he  observed  that  this  direction,  though  often  gi^eD, 
with  an  express  request  from  him,  if  any  doubt  existed  as 
to  its  correctness,  that  the  court  might  be  moved  upon  Jt| 
was  never  complained  of. 

In  the  case  of  the  Dean  of  St.  Asaph^  tried  in  1784,  Mn 
Justice  Buller  laid  down  the  same  doctrine,  which^  on  an 
appeal  to  the  bench  of  judges,  was  fully  and  unanimously 
confirmed. 

In  the  case  of  the  King  vs.  SockdalCy  as  well  as  in  that 
of  the  King  vs.  Withers^  Lord  Kenyan  supported  the 
same  doctrine,  (3  Tern.  /?.  428.) 

If  to  authorities  so  high,  any  additional  support  be  ne- 
cessary, it  is  to  be  foimd  in  the  reply  of  the  twelve  judges 
of  England^  to  the  questions  put  to  them  by  the  House  itf 
Lords  in  1783;  when  they  had  under  consideratioD  the 
Libel  Bill.  The  question  was,  "  whether  on  the  trial  uf 
an  information,  or  indictment  fora  libel,  is  the  criminality 
or  innocence  of  the  person,  set  forth  in  such  information  or 
indictment,  ns  the  libel,  matter  of  fact,  or  matter  of  law, 
where  no  evidence  is  given  for  the  defendant  ?"  The  an- 
swer was,  **  matter  of  law." 

In  opposition  to  decisions  so  uniform^  and  commanding 
the  opinions   of  jurists  at  the  bar.  and  in  the    9ciuitr« 


bdVt^cvcr  I'espectabfe;  fcannot  be  regarded  as  authbritative. 

They  may  indeed  shew  what  the  law  ought  to  be  ;  but   t6 

the  courts  alone  we  can  re&oit;  to  ascertain  what  the  law  is« 

That  this  rule  is  at  variance  with  the  the  general  princi-* 

pies  oflaw,  is-not  denied.     In  evety  other  case,  without 

exception,  where  the  general  issiie   be  joined,  a  general 

verdict  resolves  both  law  and  fact*     And  although  it  be 

true  as  a  general  maxim,  that  ^^  ad .  questionem  legis   res- 

pondent  judiceB^  et  ad  questionem  facti  respondent  jurato^ 

rea^^  yet  where  law  and  fact  are  blendid,  as  they  must  be 

in  the  general  issue,  it  is  impossible  to  decicle  the  one  with- 

out'the  other,  and  therefore,  in  all  such  cases,  the  juries,  it 

they  decide  at  all,  must  tx  necessitate  decide   the  law  as 

well  as  the  fact.     Libels,  however,  are  said  to  differ  so 

inuch  from  aU  other  criminal  offences,  as  to  justify  a  de» 

parture  from  the-  general  rule  of  proceeding.    -Intention, 

which  is  the  very  essence  of  crime,'  is  said  in  all  other  czr 

ses^tO'beinfered  alone  from  facts,  which  are  within  the 

province  of  the  jury  ;  but  that  in  the  case  of-  libel,  the  in- 

tention  \i  an  inference  of  taw  from  a  written .  instrument; 

the  construction  of  li^hich  is  always  within  the  province  of 

ihe  courts 

But  there  is  a  manifest  distinction  between  the  purport 
or  meaning  of  an  instrunient  in  writhig^  ^d  the  intention, 
or  qM  animOy  with  which  that  instrument  was  written. 
The  mdst  harmless  words  in  their  accustoihed  sense,  may, 
tinder  pdciiliar  circumstances  indieate  the  most  malicious 
disposition,  aitd  be  productive  of  infinite  misehief ;  where- 
as woids  of  a  ^tty  different  character  ma^  be  uttered 
withottt  malice,  and  from  circumstances  be  perfectly  harm- 
less :  and  whether  they  be  the  one  or  the  other,  is  a  f^ct 
which  *cano»ly  be  inf^ed  ff'om  other  facts,  as  time  and 
placeyScc*  To  have  written  at  one  period  of .  a  man  in 
France,  that  he  was  a  royalist,  A^otild  have  been  malicious 
and  injurious;  whereas  the  same  epithet  woald  now  be 
regarded  as  harmless,  if  fiot  complimentary.  In  civil  ca- 
sts, the  intention  or  purport  of  the  instrument,  is- the  only 

subject  of  enquiry.     In  criminal  cases,  the  quo  animo^Hn^ 
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^U^^oftitiont^imnd  with  whidh  theJQstrumentVtti  writfett, 
i^  t^  qucstioD.    Thf  first  is  an  infereDCc  of  lawy  aiui  pro* 
perly  belongs  to  the  (XHirt ;  the  laai  is  an  ioference  of  fact, 
and  ought  to  belong  to  the  jury*    This  distinction  is  pre- 
aerved  in  all  cases  of  forgery.    Tha  jnry  ave  then  not 
limited  in  their  enquiry  to  the  sinsple  fact  of  execntion^ 
but  detennine  the  qiio  animo  with  which  it  was  done*     It 
was  not,  I  apprehend,  b^caus0  jnrors  are  less  qualified  ta 
inf^r  from  circumstances,  the  intention  with  which  a  libel 
had  been  published,  than  that  with  .which  a  note  had  been 
ec^ecuted,  or  that  intention  was  not  as  essential  to  the  con* 
atitution  of  a  libel  as  a  forgery,  that  the  law  of  England 
has  reserved  the  first  to  the  judges  and  given  the  other  t0 
the  jurors.     In  the  peculiar  form  of  the  British  govern- 
meot,  I  think  is  to  be  found  the  reason  of  the  exception. 
Composed  of  three  distinct  orders.  King,  Lords,  and  Com* 
mens,  much  regulation  was  required  to  preserve  each  in 
its  respective  sf^ere.     The  history  of  England  is  scarcely 
more  than  the  history  of  an  almost  perpetual   contest  for 
power,  between  these  different  orders.    Each  in  turn  has 
l^ned  the  ascendency  ;  but  neither  has  been:  able  to  de- 
stroy the  other.    The  patronage  of  the  king,  the  wealdi  of 
tibe  nobility,  and  the  physical  power  of  the  commons,  act- 
ing  In  difftrent  combinations,  and  under  difErrent  circuoH 
%fances,  have  hiih<9rto  (M-eserved  that  balance  of  power,  on 
which  the  preservation  of  the  government  is  supposed  to 
depend.     In  these  different  qont<:stSf  each  order  resorted 
t»  all  the  means  it  possessed  for  s^ggression  of  defence. 
Fefhaps  the  most  formidable  power  which  can  be  arrayed 
against  prerogative,  is  the  p]?ess>    If  unrestrained,  its  sue* 
cess,  would  seem  to  be  almost  inevilafak«.    So  finrmidaUe 
was  this  power  regarded  by  all  parti^^  and  Bf}  vitalfy  con- 
nected  was  it  supposed,  with  the  doctrine,  of  l^be^  Uiat  we 
find  the  friends  of  prerogative,  among  whonv  have  always 
stood  pre-teminently  distinguished,  the  judges  of  England, 
invariably  contending  for  the  righr s  of  the  court,  and  the 
friendsof  the  commons,  as  invariably  contending  for  the 
Bghts  of  Junes.    If  to  thia  peculiarity  o^  th^  Qritisb 
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governbienic,  the  rule  .ia  qv^icstioti  is  .pro|)erl7  traced^  it 
would  only  be  consistant  vrith  a  very  coinmoB  maxim  of 
the  common  law  itself^  cessante  ratione  cessat  tt  ipsa  lex^ 
to  declare  it  not  of  force  }n  this  state, '^here  W€  have  i>ut 
one  order,  and  that  order  the  people.  But  on  this  pointy 
die  act  of  the  legislature^  which  makes  of  force  the  coniP^ 
mon  law  in  this  utate,  is  explicit.  It  isiofforce^  only  so  fat 
as  is  consisUnt  with  ^ur  constitution^  customs  and  laws* 

In  the  case  of  the  State  ps*  Lehre^  this  point  did  not  ne^ 
cessarily  arise,  but  the  court  incidentally  noticed  it  and 
observed,  that  they  were  unanimously  of  opinion  that  the 
intention  with  which  the  publication  was  made,  as  well  ais 
the  fact  of  publication  and  truth  of  the  inuendoes,  wai^  in- 
VQlv(sd  in  die  general  issue ;  and  that  the  whole  case,  law 
as  well  as  fact,  was  resolved  by  9  general  verdict;  and 
3uch  is  now  the  opinion  of  this  court. 

The  motion  therefore  for  a  new  trial,  must  be  |;r anted* 
Justtices  Colcock^  kichardson^  and  Gantt^  concurred. 

Mr.  Justice  Ngtt :  ^ 

I  concur  with  this  decision,  because  I  think  it  i^  consfor* 
nant  with  the  principles  Qf  the  common  law. 

J^ott^  for  the  motion* 
Clarke^  sfdicitor,  contra. 


PAftitoT  &  F-BLTH  vs.  Sam.  W.  ORnm.      j 

tA^^ne  thB  plftintifr  brings  iwo  saminsTy  proceflses  apon  two  diatiiiet 
nolefl^  agpinst  the  same  defendant*  the  court  will  not  consolidate 
them  if  the  amount  «f  both  notes  exceed  the  aummaiy  jurisdiction. 

X  WO  summary  processes  were  brought,  one  on  a  ndte 
for  g44  29  1-2 ;  the  other  on  a  note  for  S47  68  1-4.  The 
^fendant  moved  .for  an  endcrto  coisolidftle  $  whxdi  waft 
fr^n$e4. 


> 
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A  motion  was  now  submitted  to  reverse  that  order.   ' 

Mr*  Justice  Huger  delivered  the  opinion  of  the  court. 

In  tlje  case  of  the  Planters  and  Mechanics  Bank  vs^ 
Moses  Coheny  (Jt  Nott  6?  McCord^  440,)  it  was  decided 
that  the  court  would  not  grant  an  order  for  consolidation^ 
unless  satisfied  that  no  injury  was  to  result  to  the  plain- 
tiff. In  ^he  case  before  the  court,  a  consolidation  must 
necessarily  produce  delay,  as  the  amount  of  the  two  notes 
is  b«?yond  the  summary  jurisclictipp  of  the  court,  and 
dflay  is  always  such  an  injury  to  the  party  coihplaining, 
as  should  prevent  the  court  from  ordering  a  consQlidaUon. 
.    The  motion  must  therefore  be  granted. 

Justices  Nott  and  Gantt^  concurred. 

Mr.  Justice  Colcock : 

I  dissent ;  for  this  ground  would  prevent  all  consolida- 
tions, and  because  it  is  a  matter  of  discretion  in  the  judge^ 
if  the  cases  from  their  legal  character  can  be  joined* 

Noble  &f  jyardlazv^  for  the  motion. 
— —  contra. 


Thj:  State  vs.  Francis  B.  O'Dowald. 

"Where  on  an  indictment  for  a  riot,  against  the  defendant  and  two  otbess 
named,  with  **  divers  other  persons,  to  wit,  to  the  number  of  five,'* 
without  alleging  that  the  five  others  were  unknown,  or  setting  out 
their  names^  and  the  grand  jury  found  a  true  bill,  only  against  the  de- 
fendant and  one  other,  to  which  the  defendant  pleaded  guilty,  tlie 
CGiirt  arrested  the  judgment. 


Tried  at  Camden,  Spring  Term,  1822* 


A 


BILL  of  indictment  was  preferred  against  the  defend- 
ant and  two  others  for  a  riot.  It  charged  thiat  they,  toge- 
ther with  "  divers  other  persons,  to  wit,  to  the  number  of 
five,"  committed  the  offence,  without  alleging  that  tht 
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iive  others  were  pnknpwn  or  setting  out  their  names. 
The  grand  jury  found  atiue  bill,  only  against  the  defend- 
ant, and  one  other.  The  defendant  pleaded  guilty,  and  a 
motion  was  now  made  to  arrest  the  judgment ;  the 
grounds  of  which  present  the  single  question,  whether  it 
was  or  was  not  necessary  to  set  out  the  .names  of  the  others 
if  they  were  known,  or  to  charge  in  the  indictment  that 
they  were  unknown,  if  such  wus  the  fact  ? 

Mr.  Justice  Johnson  delivered  the  opir.ion  of  the  court. 

Notwithstanding  the  complaints  that  have  been  made 
against  the  strictness  required  in  criminal  proceedings,  as  ^ 
tending  to  facilitate  the  escape  of  offenders,  all  must  agree 
that  to  a  certain  extent  it  is  indispensable;  nor  will  it  be 
denied  that  it  is  necessary  to  the  purposes  of  justice,  that 
the  party  accused  should  be  fully  apprised  of  the  nature 
and  identity  of  the  offepce,  for  which  he  is  called  to  answer. 
He  ought  to  be  protected  from  subsequent  prosecutions  for 
the  same  offence,  and  the  court  ought  to  be  enabled  to 
judge  from  the  record,  what  the  offence  is,  and  to  apply* 
the  jud2;nient  and  punishment,  which  the  law  prescribes. 

Upon  this  principle,  it  is  necessary  to  set  out  the  name 
of  the  person  against  whom  the  offence  was  committed,  n6t 
as  a  substantive  part  of  the  offence  itself,  but  as  a  circum* 
stance  descriptive  of  its  identity  ;  and  notwithstanding  it  is 
from  necessity  dispensed  with  when  the  name  is  really  un- 
known, yet  it  is  so  steadily  adhered  to  in  the  English  courts, 
that  where  on  the  trial  of  an  indictment  fpr  larceny,  which 
laid  the  goods  stolen  as  the  property  of  a  f)ersnn  unknown, 
the  owners  name  was  developed,  the  prisoner  was  discharg-  . 
ed,  and  a  new  bill  of  indictment  preferred,  setting  out  his 
•5iame.     (1  ChiUy^Crim.  Lorr,  212.) 

For  the  same  reason,  the  names  of  third  persons,  if  they 
be  necessary  to  the  consummation  cf  the  offence,  or  consti- 
tute a  necessar}' part  of  its  description,  should,  if  known, 
be  inserted  ;  with  regard  to  which,  the  same  strictness  is 
required  as  in  an  indictment  against  an  accessary,. stating 
contrary  to  the  truth,  that  the  principle  was  unknown,  the  ' 
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court  directed  the  prisoner  to  b^  acquitted*    (1  CAing^ 
Crim,  LcnVy  212*) 

This  case  is,  I  think,  precisely  analogous  to  the  present  | 
and  due.  uniformity  of  the  precedents,  with  regard  to  this 
allegation,  leavv  no  doubt  on  my  mind  as  to  the  correct- 
ncrss  of  the  principle  ;  for  such  is  the  perfection  of  te 
English  sysu-m  of  pleading,  to  which  we  profess  to  ad» 
hertr,  that  nut  a  single  term  is  retained,  which  is  not  ne* 
cesaary  to  some  object. 

It  may  be  objected,  however,  that  notwithstamding  the 
indictment  does  not  allege  that  the  names  of  the  five 
others  were  unknown,  it  may  be  implied  from  the  circun- 
stances  that  they  are  not  mentioned.  In  criminal  pre 
ceedings,  nothing  is  to  be  taken  by  intendment.  The 
charge  must  be  sufficiently  explicit  to  support  itself ;  far 
no  latitude  of  intention  can  be  permitted  to  inchide  anjf 
thing;^  more  than  is  expressed.  (2  Burrtnv^  l^^^*.  i 
Term.  69.     1  Leach^  249.) 

I'he  application  of  these  rules  to  the  present  case  is  man- 
ifest. The  grand  jury  have  found  a  true  bill,  against  only 
two  of  the  persons  that  are  named,  and  three  are  necessa* 
Ty  to  consummate  this  offence.  Five  others  are  spoken  of* 
but  not  named,  not  does  the  indictment  charge  that  thqr 
were  unknown.  The  first  is  necessary  as  a  conatitueat 
fact  of  the  offence,  and  the  %econd,  as  a  part  of  its  descrip» 
tion  and  identity.  The  indictment  is  therefqre  bad  mi 
the  motion  must  be  granted. 

Justices  Richardson  and  Gantt^  concurred* 

Carter^  for  the  motion. 
EvanSj  contra. 


Hugh  Maxwell  ads.  James  Carli-le. 

Jbe  act  of  1803,  to  authorize  office  copies  of  grants  to  be  giren  is  en* 
tience^  includes  as  weU  office  copies^  certi^  by  tbe  dtftui^  cf tb^ 
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fecrHBvy  ofsteteand  of  the  surveyor  general^  as  by  those  ofiiceEft 
themselves. 

Tried  before  Judge  Cokock^  Abbeville,  March  Term, 

1822.  '    ,    ' 

X  HIS  was  an  action  of  trespass  to  try  title,  in  whicTi  the 
plaintiff  produced  a  plat  and  grant  to  James  Campbell^  for 
82  acres  of  lar/d,  dated  5th  MaV,  1800,  tht*n  a  comvevancc 
of  the  land  from  Campbell  t<>  plaintiff,  of  18th  Jan.  18^, 
which  vras  proved.  He  proved  a  trespass  and  rested  his 
case. 

The  defendant  produced  a  copy  grant  of  1000  acres, 
embracing  the  above  82  acres,  dated  21st  July,  1775,  to 
Sir  Edward  Head^  Bart,  under  the  usual  affidavit,  that  the 
of iginal  was  lost ;  which  grant  was  certified  ^^  to  be  a 
true  copy  from  grant  book,  &c.  by  James  M.  Coxvdry^ 
deputy  secretary  of  the  state,"  &c.  which  was  rejected  by 
the  court,  because  not  certified  by  the  secretary  himself; 
and  also  a  plat,  of  the  same  land  was  rejected  ;  because 
certified  in  the  same  way  by  the  deputy  surveyor  general* 

The  court,  however,  permitted  the  plat  to  go  to  the  Ju- 
ly merely  as  a'designation  of  the  lines  claimed  by  defend- 
ant, who  proved  a  possession,  constantly  from  the  time  he 
settled  on  the  land  in  ■■  ,  till  the  present  time,  (at  least 
18  yeara.) 

Thejudge,  however,  charged  the  jury,  that  they  must 
find  for  the  plaintiff;  because  he  had  proved  9  or  10  years 
cultivation  of  the  land  (l^e  did  not  live  on  it)  within  his. 
grant ;  and  because  the  defendant  did  not  produce  a  grant 
for'the  quantity  he  claimed. 

There  was  a  verdict  accordingly  for*82  acres,  and  ^  25 
damages* 

A  naotion  was  now  made  for  a  new  trial,'  on  these 
gtounds: 

1st.  Because  thejudge  ought  to  have  admitted  the  copy 
grant  and  plat^  offered  by  the  defendant ;  they  being  le- 
gatljr  certified. 

3Qd.  Because  his.  honor  charged  the  jury  that  they  must 
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find  for  plaintiff,  when  dcfrncJant  had  proved  a  continued 
possession  for  18  3'ears  ;  and  because  defendant  gained  a 
titl6  to  the  land  for  ought  that  appeared,  even  after  plain- 
tiff had  failed  to  prove  an  actaal  possession  of  the  land  in 
inhiniself;  to  wit,  after  the  year  1811. 

Mr.  Justice  Richardson  delivered  the   opinion  of  the 
court. 

« 

The  question  submitted  to  the  court  is,  whetlier  imder 
the  act  of  1803,  to  authorize  office  copies  of  grants  to  be 
given  in  evidence,  the  copy  of  the  grihit  and  plat,  must  be 
,  respectively  certified  by  the  secretary  smd  surveyor- gener- 
al, or  may  such  certificate  In*  giren  as  in  the  case  before* 
us,  by  and  io  the  name  of  tlicir  respective  deputies  ?  The 
act  declares  that  *'  it  shall  be  lawful,  &c.  to  produce  in  evi- 
dence a  copy,  certified  by  the  secretary  of  state  and  sur- 
veyor-j^eneral,  of  any  grant  and  plat,"  &c. 

To  determine  whether  the  wbrdfe  '^  secretarv  and   sur- 

« 

veyor-gcneral,''  may  include  their  deputies,  we  must 
turn  to  the  constitution  erecting  their  offrces^  which  de- 
clares (sec.  2,  art.  10,)  **  that  the  secretary  of  state  and  sur- 
veyor-general, shall  hold  iheir  offices  both  in  Columbia  and 
Charleston.  They  shall  reside  at  one  place  and  their  de- 
puties at  the  other.'* 

Here  we  find  a  deputy  secretary  and  surveyor-general^ 
expressly  recognized  and  required  ;  to  reside,  the  pritici- 
pal  at  one  office,  slnd  his  deptity  at  another.  For  what 
"purpose  ?  Assuredly  to  do  the  business  of  his  particular 
office.  The  deputy  is  as  plainly  noticed  as  the  principd, 
and  regarded  as  an  officer  doing  the  duties  of  his  office  at 
Charleston  or  Columbia. 

Where  the  act  uses  the  words  "  secretary  and  surveyor- 
general,"  these  words  must  be  taken  in  their  comprehen- 
sive sense,  i.  e.  to  mean  the  deputy  as  well  as  the  princi- 
pal ;  otherwise  they  would  not  embrace  acts  to  be  done  at 
both  offices,  but  those  only,  where  the  principal  secretary 
resided.  The  act  is  a  remedial  one,  and  the  object  in  view 
is  to  be  regarded.     This  was  to  permit  office  copies  of 
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grafts  to  be  given-  in  evidence,  whether  the  originals  or  re^ 
cords  were  keptat  Charleston  by  the  deputy  secretary,  or 
at  Columbia  by  his  principal. 

To  confine  the  word  secretary,  in  such  a  case  to  its  most 
restricted  in>port,  would,  in  my  judginent,  be  little  less 
than  cotifining  it  to  the  secretary  in  office,  at  the  time  of 
passing  the  law« 

The  practice  too,  has  been  in  conformity  to  the  con- 
struction here  adopted. 

The  motion  is  therefore  granted. 

Justices  Nott^  linger^  Gantt  and  Johnson^  concurred. 

McDitffie^ioT  the  motion. 
— -,  contra* 


■«? 


JaKbs    Hughes  adsm  Jacob   B.  Banks,   by   his    next 

fritiid^  Elias  Banks. 

• 

An  express  warranty  of  title  under' seal  does  not  exclude  an  implied 
warranty  of  soundness.    C^-) 

in  an  action  o{  special  atswnpnt,  to  recover  back  the  price  paid  for  any 
property,  which  proves  unsound,  .there  is  no  necessity  ^o  prove  a  re- 
turn of  the  property  or  any  reciiision  of  the  contract;  if  general  inde- 
bitatus assumpsit  be  the  action,  it  is  then  necessary.    C^'J 

Tried  at  Abbeville,  March  Term^  1822,  before  his  honor 

Judge  Colcock. 


T 


HIS  was  an  action  of  assumpsit,  brought  to  recover 
back  the  price  of  a  negro  woman  Ra,chae],  sold  by  the  de- 
fendant to  the  plaintiff,  on  the  8th  October,  1819,  on  the 
alleged  ground  that  the  negro  was  unsound  at  the  time  of 
sale*  There  was  a  bill  of  sale  of  the  above  date,  under 
seal,  warranting  merely  the  title. 

The  principal  evidence  relied  upon  by  the  plaintiiF,  was 
that  of  Dr.  Hammond^  who  proved  that  he  was  called  in 
to  attend  the  woman  on  the  evening  of  the  26th  of  Novem- 
ber, 1819,  (about  seven  weeks  after  the  sale,)  when  she 

68 
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^  .  irase^isessively  48,  fttid  dkd  on  the  next  eveniiig.  Tliflt 
he  examined  hef ,  and  was  under  the  impreaaioii  Hiat  she 
dit'd  with  the  lues  veneria.  His  attention .  was  directedl 
to  thait  disease  from  hearing  the  family  say  that  she  fonn- 
ferlyhaditi  otherwise  he  tonfesscpd  he  might  not  havi 
jhrmed  an  opinion  of  "what  S^ease  she  (Sd  die^  Another 
reason  however  he  gave,'  was  that  there  appeared  to  be  • 
§1ight  discharge  from  the  vagin^^  which  he  thought  was 
veneriaU  Tliat  she  had  no  swelling  of  the  grohi^  enlarge* 
ment  of  the  throat,  buhoes,  chancres,  or  any  other  exUrmd 
appe^fratrce  attendant  usually  on  such  a  disease. 

The  defendant  proved  by  Willis  Palmer^  Michael  Cro* 
zier^  Jesse  Campbell^  Singkton  Hughes^  and  others,  three 
of  whom  were  /ifz/^Ae'^' overseers,  and  oneof  them  Me  vrry 
year  of  the  sale^  and  constantly  in  the  habit  of  seeing  bcTi 
and  superintending  her  eitiploytnent,  that  she  was  sound, 
and  one  of  the  best  hands  of  Hughes^  whole  gang  of  female^ 
slaves.    That  she  had  been  perfec^y  weB,  mid  a  vaiua** 
ble  worker  for  ten  or  twelve  years  at  least.     That  on  the 
aate  ffughes  gave  Banks  the  choice  of  his  whole  gang; 
and  that  after  the  sale.  Banks  expressed  himself  at  diffrr* 
'  etit  times  petfedtly  satisfied  with  his  bargaifn.     Indeed  the 
defendant  proved  clearly  that  the  negro  was  not  only  fat,  , 
sound  and  hearty  after  the  sale,  but  was  so  even  within 
two  weeks  of  her  death.     He  proVed  by  Collins  «id  others^ 
that  he  w^s  mi  henest  imd  fair  nnin  in  aM  his  xiealiogsi; 
by  Isaac  Howes  and  Jn^n  Carr^  that  after  said  sale  and 
death  of  said  negro.  Banks  acknowledged  in  their  heariog 
and  pr^seftcie,Aat  hts  wifc  pressed  him  to  sue  Hughe^ 
but  h^  said  that'ft  would  bt  mjustto  make  hu  neighbowr$ 
jp^yfhr  fits  misfortunes* 

Doctor  Davis  declared  <hat  the  two  "diaeases  which  Dr. 
ffiitnmondi\t(yu^ht  were  the  same,  'were  as  digcinct  as  pos- 
sible ;  but  admitted  that  Mtxmmond^s  opinion  was  support- 
ed by  dottors  Hunter  afid  Thomas^  vii:.  the  gonorrhea, 
^(wHh  Which  he  sirpposed  the  negro  was  afflioted,  and 
which  was  proved  by  One  off  the  witnesses,)  and  the  luce 
^t>eria.    The  tme  was  loed^  the  other  general ;  and  ao 
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,Jkgree4  tU  the  tat«st  writccs  und  pbvsicians*  That  althO'* 
the  latter  dis^^aae  mig^ht  b«L  suppressed  or  Ue  dormant  iof 
%  considerable  time,  yet  it  would  shew  clear  and  unequtvo*^ 
cal  externaf  ^ympioms^  such  as  buboes, .  ^hancre^^  blot« 
ches,  enlargement  of  the  throat,  &€«  before  de^th  e^ld  h$ 
the  cvnsefuence  of^uck  disease^  That  he  coDceived  it  ini* 
possible  that  a  hiiman  being  should  be  well  and  hearty  twQ 
or  three  weeks  before,  and  be  finken  off  by  this  disease ;  tbf) 
niore  cspedaliy  whithout  any  of  the  external  appearancea 
Jbefore  mentioned* 

Doctors  Arnold  ^a^A  Presleif^  were  sworn  and  fully  con- 
firmed Dr..  Denis*  statement  in  every  material  pcMnt» 
The . forme V  supposed  that  there  might  be  one  ease,  in 
which  a  patient  might  die  without  any  such  external  ap- 
pearances^ and  one  only,  and  that  was,  when  a  node  might 
be  formed  on  the  bone  near  the  brain,  sp  as  to  press  it,  an4 
produce  a  sleepy  or  comitose  state ;  but  this  was .  a  slow, 
gradual  formation,  and  would  shew  itself  in  aiekptss,  de-* 
kility^,  &c*  long  before  death.  That  a  negro  Could,  not 
have  been  well  and  capable  of  work^  ax^d  taken  off  by  thi^ 
disease  in  two  or  three  weeks  after.  Kveo  Dr.  Hammand 
admitted  that  this  eompiaint  could  not  have  carried  off  % 
]^er9on,  health}'  a  short  time  before  ;  and  il  was  npt  pre«i 
tended,  that  the  woman  had  any  other  disease  at  the  time 
of  sale.  On  Presley  said  that  the  negro  could  i>ot  bav4 
died,  frqm  Sfammond'* m  owu  statement,  which  he  hfard 
.^ven  in,  and  both  the  other  physicians-  agreed  wi|h  him» 
from  the  same  undisputed  statement*  No  other  physieifiii 
but  Hammond^  wa^  called  in  to  visit  the  p^ient.  |t  was. 
proved  by  plaintiff,  that  Hughes  acknowledged  that  the 
woman  had  had  the  veneri^l  many  yearsy(l£  or  14)  beforo^ 
but  had  got  entirely  well  i  although  some  of  hes  children 
had  cutaneous  eruptions,  which  were  easily  cured ;  being 
a  thing  of  nothing,  as  he  expressed  bi^mself* 

The  jury  brought  in  a  v^dict  for  JS600  and  .costs* 

A  new  trial  was  movcrd  for,  on  the  following .  grounda^ 
viz  : 

Uu  Because  there  was  a  bill  of  iaW>  \mA^  ^^  a<:€^p^ 
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ted  by  the  plaintiff,  which  rebutted  the  idea  of  any  impli^ 
warranty,  and  murged  the  remedy  by  assumpsit. 

2nd.  Because  there  was  no  proof  of  a  recision  of  the 
contract  by  a  return  or  a  tender  of  the  property,  though 
the  parties  lived  near  neighbours. 

3rd.  Because  his  honor  gave  it  as  his  decided  opinion 
to  the  jury,  that  Dr.  Hammond'^ a  views  ot  the  nature  of  the 
two  diseases  was  correct,  and  that  they  were  the  same 
against  the  united  opinion  of  the  other  physicians,  and  of 
tKe.most  approved  and  late$t  authorities  on  the  subject. 

4th.  Because  even  Dr.  Hammond  himself,  admitted  that 
a  person  well  and  active,  (as  was  proved  in  this  case,)  two 
or  three  weeks  before,  could  not  have  died  of  this  disease. 

5th.  Because  the  verdict  w^s  against  the  whole  weiglit 
of  positive  evidence  given  in,  both  of  medical  men  aod 

others. 

t 

Mr.  Justice  Colcock  delivered  the  opinion  of  the  court. 

The  court  has  repeatedly  decided  the  first  and  second 
grounds  taken  in  thirs  case.  An  express  warranty  of  pro- 
perty does  not  exclude  a  responsibility  on  the  implied  war- 
ranty of  soundness.  {Tunno  vs.  Fludd^  and  a  number  of 
other  antecedeift  cases.) 

In  an  action  of  special  assumpsit,  to  recover  back  the 
price  paid  for  any  property  which  proves  unsound,  there 
is  no  necessity  to  prove  a  return  of  the  property,  or  any 
recision  of  the  coittract.  If  general  indebitatus  assump^ 
sit  be  the  action,  it  is  then  necessary  as  in  the  case  of  Fow- 
ler &f  Williamis. 

The  third  ground  cannot  avail  the  defendant ;  for  it  is 
competent  for  a  judge  to  express  an  opinion  on  the  facts 
of  any  case  ;  and  in  the  present  instance  the  case  did  not  in 
any  wise  depend  on  the  fact  on  which  the  presiding  judge 
expressed  his  opinion. 

The  fourth  ground  assumes  a  fact  as  proved,  which  wa5 
one  of  the  facts  submitted  to  the  jury,  and  is  negatived  by 
their  verdict. 

On  the  fifth  and  last  ground,   I  can  only  repeat  the  Ian- 
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guage  which  has  been  so  often  reiterated  by  this  court ; 
that  where  there  is  evidence  on  both  sides,  the  court  will 
not  intcrlere  with  the  verdict,  and  here,  independent  of  the 
evidence  of  Dr.  Hammond^  there  were  circumstances 
which  proved  conclusively,  the  unsoundness  of  the  woman* 

The  motion  is  therefore  refused.  . 

Justices  Nott^  Richardifon^  Hugery  Gantt  and  Johison^ 
concurred. 

McDuffie^  for  the  motion. 
Hgble^  contra* 


(^fl.J     See  Welh  vs.  Sf}eara,  ante  421. 

Cb.J    See  Wharton  vs,  O^Harra,  2  MtiC^McCord,  65.        K. 


Frederick  Beitz,  adm'r  vs.  James  Fuller. 

The  acknowledgments  of  one  of  several  makers  of  a  joint  and  several 
promissory  note,  that  the  debt  is  still  due,  is  sufficient  to  take  the 
case  out  of  the  statute,  as  to  the  others ;  and  such  aiiacknowledginent 
may  be  given  in  evidence,  in  a  separate  auU  against  any  of  the  other% 
and  will  be  conclusive,  unless  counteracted  by  opposing  testimony. 

# 

Tried  before  Mr.  Justice  Colcock^  Laurens  district,  Spring 

Term,  1822. 

JL  HIS  was  an  action  on  a  note  signed  by  the  defendant, 
one  Holt^  and  another. 

Plea,  statute  of  limitations. 

The  note  was  dated  in  1808.  The  last  payment  made 
on  the  note,  was  in  1814.  It  was  proved  that  a  settlement 
tQok  place  ;  that  is,  a  calculation  was  made  by  Holt  and 
the  plaintifT,  in  1821,  and  the  balance  stated  on  the  back  of 
the  note.  The  witness  also  said  that  Holt  acknowledged 
the  note  to  be  due,  and  promised  to  pay  it.  A  decree  wa* 
given  for  plaintiff,  and  a  motion  was  now  made  to  set  it 
aside  and  for  a  new  trial,  on  the  ground  that  the  decree 
was  contrary  to  law. 


a4ie  Columbia,  1822, 

Mr.  Justice  Cokovk  delivered  the  opinion  of  the  eoiirt. 

The  stiKute  of  limitations  operates  on  the  suppoaitionf 
that  the  debt  is  paid.  Any  thing,  therefore,  which  ahovi 
aatifactorily  that  the  debt  is  still  due,  \a  suiEcieBt  to  pre* 
vent  its' ope  rati(»n.  Now  an  acknowledgment  of  the  ou» 
ker,  or  one  of  them,  is  certainly  ior  the  most  part,  the  bcse 
evidence  which  the  nature  of  the  case  admits,  and  a)thou^ 
it  may  occasionally  be  susceptible  of  objection  Bke  dl 
other  evidence,  it  must  be  conclusive  if  not  couutrracted 
by  opposing  testimony.  The  authorities  on  this  point, 
are  very  satisfactory,  (10  jfojinson^  35.  15  y^hnson^  3. 
2.  Const.  Rep,  111.)  But  it  is  urged  in  a  written  argument 
furnished  by  defendant's  counsel,  that  the  circumstances 
of  the  case  vary  tt  from  the  general  doctrine.  First, 
that  the  defendant  in  this  case  was  a  mere  security,  and 
Holt^  who  acknowledged  the  debt  to  be  due,  was  the  prio* 
cipal  and  insql  vent,  and  that  this  is  a  joint  and  severarnote. 
These  grounds  were  not  urged  below,  but  they  cannot  avail 
the  defendant.  The  two  facts  of  his  being  the  principal 
and  being  insolvent,  could  only  go  to  his  credit ;  and  I 
think  the  first  is  calculated  to  give  support  to  his  evidence, 
for  being  the  principal,  he  would  best  know  whether  ihc 
note  was  due ;  as  in  the  usual  ^course  of  business  he 
would  first  have  been  applied  to ;  and  if  the  others  had 
been  made  to  pay  it,  they  would  no  doubt  have  made  some 
application  to  him.  His  being  insolvent,  could  not  be  a 
reason  why  he  should  speak  falsely  on  the  subject.  His 
insolvency  might  protect  him  for  the  time,  but  by  reviving 
the  debt,  he  subjected  himself  to  future  liability  if  he 
should  be  more  prosperous,  and  every  man  has  a  hope  that 
in  future  he  will  succeed. 

As  to  the  last  objection,  of  its  being  a  joint  and  several 
note,  it  is  equally  inefficient ;  for  although  he  is  so  bonod, 
he  may  be  sued  jointly,  and  is  in  any  event  joindy  liable* 
As  a  general  rule,  where  one  joint  and  several  obligor  is  ■ 
made  to  pay  the  whole,  he  can  compel  his  co-obligor  to 
contribute ;  and  in  the  case  before  us,  the  defendant  wiU 
have  that  benefit^  even  admitting  it  to  be  proved  that  M9h 


♦  » 
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ja  tesolvcnt.  Authority  is  not  wantifig  i«  support  of  thia 
position^  in  2  H.  Biaci,  (in  the  case  of  Jackson  vs,  Fair^^ 
'  ianh^)  340,  the  assignees  of  one  who  was  jointly  and  sever* 
idly  bound  with  others,  paid  a  dividend  on  a  note,  which 
was  barred  ;  ruled  sufficient  to  tate  it  out  of  the  statute* 
This  paymrftt  was  <nade  in  consequence  of  the  acknow* 
ledgffient  of  the  bankrupt  co-ohli'gor. 

The  counsel  for  defendant  in  the  written  argument,  re* 
Kes  on  the  case  of  Haskell  vs.   Hart  if  Kean^  (2  Nott  &f 
MtCord^  160)  for  isupport ;  but  as  far  as  the  case  goes,  it 
certainly  operates  against  hiai.     The  acknowledgment  of 
Jftfrf,wa«  permitted  to  go  to  the  jury,  but  it  was  limited 
and  referred  to  other  circumstances.  Which  when   develop* 
ed,  tended  to  rebut  any  presumption  -that  the  debt  waa 
still  due,  which  may  have  arisen  from  the  acknowledg- 
ment of  Hart^  that  Af  had  not  paid  it.     In  2  Sehvyn^  154, 
am  acknowledgment  by  one  of  several  tf^akers  nf  a  joint  and 
several  promissory  note,  was  holdcn  sufficient  to  take  it  o^t 
of  the   statute   against  the  others  ;  and  that  snch  an  ac«* 
'  knowledgment  might  be  given  in  evidence   in  a   separate 
acrion  against  any  of  the  others.     See  Do^tg'lass  65 y,  Whil- 
tombe  vs  Whitney  ^frhich  I  have  examined,  and  it  is  direct- 
ly  in  point. 

The  motion  ts  discharged. 

Jiistices  Notty  Richardson  and  Huger^  concurred. 

Simpson  6P  Dunlap^  for  the  motion* 
Creszveitj  contra. 


-Charles  Haymss  vs»  Robert  Gatjlt. 

An  *6Wncr  df  land,  throuf^h  which  a  water  course  runs,  is  entitled  to  an 
•motion  against  a  perton  for  diverting  the  water  from  bis  land. 

Tried  before  Judge  Johnson^  Union,  Spring  Term,  1822. 

jL  his  was  an  action  on  the  case>  against  the  defendant 
for  diverting  a  wader-oourae  from  its  ancient  channel.     It 
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appeared  that  a  creek  wu^  tiie  boundary  between  the  plaio- 
tiff  and  deieridant^  so  that  each  was  entitled  to  the  tisa  of 
the  water^  or  to  the  center  or  hall;  and  on  that  pan  of 
the  creek  where  the  stream  was  in  common  between  the 
parties,  there  was  a  mill  seat  worth  SlOOO;  and  before 
the  defend  not  built  his  mill  on  his  side  of  the  creek  ^  the 
plaintiff  had  offered  to  take  a  fair  price  for  his  part 
of  the  shoal  on  that  part  of  the  creek  where  it  was  in  cora- 
inon.  But  tl^is  proposition  the  defendant  refused  to  accede 
to ;  and  built  a  mill  on  his  side,  at  some  distance  from 
the  bank  ;  and  going  above  the  shoal  in  which  the  plaintiff 
was  iiltcrested,  made  a  dam  adjoining  to  plaintiff's  hank, 
anvl  cut  a  ditch  bv  which  the  water  was  turned  from  the 
nncient  channel  to  the  mill,  to  the  great  injur}'  of.  the 
plaintiff;  as  the  water  did  not  again  fall  into  the  old  chac- 
nel^  until  it  went  below  the  plaintiff's  shoals 

On  this  tftstimonv  the  court  ordered  a  nonsuit.  From 
which  the  plaintiff  appealed,  and  gave  notice  that  he  would 
move  this  court  to  set  aside  the  order  of  the  presiding 
Judge,  on  the  following  groQnds,  viz. 

lat.  Because  the  right  of  the  plaintiff  to  recover  was 
el  early  made  ouU  and  the  case  ought  to  have  been  sub- 
mitted  to  the  jury. 

2d.  Because  the  plaintiff  had  a  legal  right  to  sue  the  dc- 
fenclaiit  for  the  wrong  done  him;  although  they  might  be 
considered  as  tenants  in  common.  ' 

3d.  Because  the  case  made  for  the  plaintiff  by  the  evi- 
dence, was  not  a  case  of  damnum  absque  injuria* 

Mr.  Justice  Richardson  delivered  the  opinion  of  the 
court. 

No  rule  of  law  can  be  clearer  than  that  for  every  wrong 
done  by  one  man,  to  the  property  of*  legal  rights  of  another, 
there  is  a  remedy  by  action  of  law.  Now  that  a  freeholder 
has  a  right  to  the  use  of  a  stream  of  water  running  through 
his  land,  is  equally  clear.  (See  3  Blks.  Com.  218.  2  Lh. 
IS,  14,  394.  1  Eac.  84.  1  Wils.  174.  2  Sehvyn^  335. 
1  Chltfy^  192.     1  Coke^  200,  ami  1  Ld.  Rayd.  737.) 
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'  To  ioteiTupt  this  right,  though  but  usitfructuaiy,  %y 
turning  the  water  from  its  channel  through  his  land,  is  a 
direct  privation  of  a  right5  it  is  a  palpable  wrong,  of  itself ; 
and  to  erect  a  bank  across  the  stream,  so  as  to  come  in 
eontact  with  thcplaintiffs  side,  is  a  trespass  ;  and  I  will 
add,  that  to  do  these  acts  aft^r  notice,  and  an  offer  on  the 
part  of  the  pbdntiff  to  sell,  savours  of  arbitrary  power,  nei- 
ther allowable  by  law,  nor  to  be  countenanced  among  citi- 
sens,  who  have  a  right  to  claim  the  protection  of  person 
and  property. 

It  is  true,  that  the  actual  damages  done  to  the  plaintiff 
may  be  triffing,  and  the  defendant  has,  very  possibly,  much 
of  extenuation  for  his  conduct.  He  may  too,  have  erec* 
ted  a  mill  useful  to  the  public ;  but  having  assuredly  de- 
prived his  neighbour  of  a  right,  he  must  of  course,  answer 
for  it  in  an  action  at  law.  Supposing  it  be  even  damnum  ab^ 
dftte  injuria ;  yet  in  order  to  support  an  action,  it  is 
enough  that  the  met  proved,  constitutes  any  ^*  damnuniy^  or 
violation  of  kgal  right.  What  has  been  tiie  real  injury  to 
the  plaintiff,  is^br  the  jury  to  determine^  not  the  court. 
The  nonsuit  is  therefore  set  aside,  that  the  damage,  wiie* 
tiier  great  or  sasall,  may  be  adjudged  by  the  jury. 

Justices  NoH^  Hugtr  and  Cokoci^  concurred^ 


Mr.  Justice  G^f I  •• 

Under  the  special  circumstances  o^  the  case,  t  think  the 
nonsuit  was  correetiy  ordered.  There  was  no  proof  that 
dse  plaintiff  had  sustained  an  iojuiy,  and  probable  conse- 
quential damages  is  no  ground  of  action. 

Thompson^  for  the  motion. 
^  Clendinen  &?  Farr^  contra. 


.* 
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j^»D  Mart  Dpnlap. 
Petition    for    Partition. 

;*J  viHiuxd  Wq!ae«th  to  my  loii  fia&^r^  enc  of  the  plantstkiM  t  owr 

Hve  on,  adJQimng  fTrvn  (uyi  ^opfr"  wm  iR^/«f  by  t^e  couit  to  «Qi|«« 
Jirey  only  a  Kfe  estate. 

lirhere  there  are  no  words  of  inheritance,  or  words  e<)uivalent  ttieretat, 
the  estate  (of  real  property,^  1»  fbr  Hfe. 

'dnder  the  a«t  of  179t,  tke  cireuit  court  Kavnot  tfie  pcnrer  to'iMi&mil* 
of  partition*  but  in  cases  ot'mtestacifr  but  where  Undii«a  been  dffvi- 
9^d  for  life  only,  witheut  any  ultc^nor  dispodtion  by  the  FiUt  the 
eourt  will  |^nt  a  writ  of  p%rtitIon  of  the  remainder  ove^  as  in  other^ 
cases  of  intestacy. 

The  above  act  (of  179],)  authorizes  tfie  appotntment  of  surveyors,  m 
in  ctmo»  pf  dowfiry  to  nin  the  lines  bat  wten  the  Ihadi  to  be  dmd«d,  as 
lather  landtt  as  well  as  the  lines  between  t^ie  divisions  ii^o  ^hicb  tb« 
)and  is  to  be  partitioned  ;  and  to  ascertain  such  division  hfit%  re-, 
ference  may  be  had  to  the  will  devising  the  particular  or  life  estate, 
in  order  the  better,  to  admeasure  the  remainder,  undevised;  for 
^rherever  a  power  i^  giveil»  evei7  thing  essential  to  its  ex«i*^9e»  jliflt- 
pliedly  cjonferred. 

B3'  the  act  ot  1748,  in  all  case3  wherjpany  Und  shall  b«  give^  or  ifarscfnrf 
to  any  person  in  coparcenary,  joint  tenances  or  in  common,  sudi 
person  or  persons,  as  soon  as  they  "become  of  age,  inay  apply  to  the 
circuit  court  for  a  writ  of  partition,  and  if  any  stieli  persons,  tweK« 
months  after  beroming  of  age/  neglect  to  do  sc^  thai  thef|«ai6ian  of 
him  or  them  not  of  age  may  apply. 

And  where  there  are  no  guardians^  the  circuit  eotirt  ^9^^^  i^  *^  ^ 
ofl808,  has  all  the  power  appertaining  to  the  court  of  i^quity,  (be- 
sides the  common  law  power  of  appointing  ad  litem)  of  appointing 
guardians,  so  far  as  the  rights  of  minots  are  concerned,  in  tfaei  parti- 
tion of  estates  oitiher  real  or  fMsrsonal,  under  tlie  set  of  inU,  ot  issff- 
at  all  other  actt  relatiy«^  to  the  |>artU)«o  of  ef(at^  feal  orp^PV^ns),  («} 

X  UE  petition  in  this  case  stated  that  on  or  about  tlte 

day  of '  in  the  year  1800,  Rohert  Crtfi^rd^  the  ekfcr, 

departed  this  life,  having  first  duly  made  and  executed 
'Ws  last  will  and  testament,  in  which,  ^ftersereral  bequests 
and  devises,  he  gave  to  his  twa sons,  Robert  and  jfohn^  the 
plantation  on  which  he  then  Uved,  in  the  following  words, 
viz.  "  I  will  and  bequeath  to  my  son  Robert  one  half  of 
the  plantation  I  now  live  on^  joining  Wreni^  Roper,    1 
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wiB  tmd  bequeath  to  my  son  jfohn,  dfK  >isiif  of  the  plaDto^ 
tioii  I  now.live  on,  itKludifig  the  hrtpmvenients." 

The  petition  further  stated  that  the  said  Robert  Crew* 
Jord^  the  elder,  left  no  widow  at  his  death,  but  left  the  fol- 
lotving  children,  viz.  the  parties  to  the  petition^  some  of 
irhom  ate  minors.  'JTh^t  Robert  Crauford^  jun.to  whom 
the  moiety  of  the  said  plantation  was  given,  departed  thia 
life  on  or  about  the  first  ot  January,  1821,  leaving  nei« 
th«r  widow  or  ehih^  having  first  by  deed,  duly  made  and 
eseetmed,  cdnveycd  all  his  right  and  title  to  the  said 
piahtatitm  to  Sa^nu  F*  Dunlap^  who  is  now  in  possession 
thereof.  That  the  said  Sam.  F»  Drmfap  is  the  son  of  Ma*^ 
ry,  D^lap^  who  was  a  daughter  of  Robert  Crawford^  sem 
the  testator.  The  ^titioners  then  slated  tlnrt  tht^y  had  in  « 
ISrIendly  manner,  applied  to  the  said  Sam,  JF*.  Diinlap  and 
his  mother  Mar  if  Dunhtp^  for  a  division  of  the  said  land 
Mipng  the  heirs  of  the  said  Robert  Craxt^ford^  aen.  which 
Request  haviffig  been  refused,  they  applied  to  the  circi^k 
40firt  for  a  riide  on  the  said  Sam.  P.  Dunlap^  and  Mary  hia 
^othet',  to  sh^w  'caus«[  why  a  writ  of  pafthion  should  not 
issue,  in  conformity  to  the  aeta  of  th^  legishitore  va  such 
case  made  aifid  ptx>vided. 

FofcaMtsa,  the  fend  Samuel  and  Mary^hf  their  coufnael, 
rilewed, 

1st.  That  Robert  Crawford  tbok  an  absolute  estate,  xxtk* 
der  the  will,  in  the  Hiotety  of  the  said  plantation,  and  con-^ 
^equently  the  peckioners  h«i  no  rightio  a  partitioft  ttfeteof ; 
ftnd 

•  ^cBy.  That  \{  Rqbert  Crdr^ofd^jan.  did  not  take  mor* 
Attn  a  life  estate  under  the  will,  yet  as  a  division  of 
SoSerffvAohety  could  not  lie  effected  without  a  prior  di- 
vision of  the  pkAntation  itfto  two  equal  parts,  aB  required 
jby  the  will  of  Robert  Crawford^  sen.  this  court  had  no 
jurisdietion,  it^as  muchas  the  act'of  1791,  does  not  au<- 
thonsethia^courtto  issue  partition,  but  in  cases  of  intesta- 
cy, and  the  act  of  1748,  only  authorizes  a  partition  of  land 
by  this  court,  in  cases  of  testacy,  when  the  parties  are  of 
full  age,  or  minora  having  guardians.    That  prior  to  the 
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act  of  1791;  this  court  had  no  power  to  appoint  guardiai» 
for  minors^  persons  or  estates,  and  consequently  this  court 
cannot  until  such  be  appointed  by  the  court  of  chancery^ 
issue  a  writ  of  partition  in  this  case. 

The  application  for  the  rule  was  dbmissed  by  the  circuit 
court.  A  motion  waf  now  subm^tt^  ta  Reverse  tbat  dect- 
3ion. 

» 

Mr.  Justice  Huger  delivered  the  opintoii  of  tbecouit* 
The  application  was  dismbsed  i)|  the  ^irpuit  court  on 
the  second  ground.  No  doubt  was  dien:  entertatiicd  as 
to  the  first.  But  as  in  the  argument,  the  cQunsel  for  the 
appellees  has  again  urged  it,  an  expression  pf  the  opinioii 
pf  this  court  has  become  necesaaty. 

In  tfat  case  of  Hall  bf  Goodwyn^  (2  Non  &  McCord^ 
$83,)it  was  decided  that  a  devise  of  land  without  wonb 
of  perpetuity,  and  wKvre  there  is  nothing  in  the  will  from 
^hich  a  fee  os|n  be  raised  by  iin|dication,  vests  only  a  life 
estate  il^thp*devisee.  In  that  case,  the  preamble  of  the 
wiU  contained  the  following  words,  *^as  touching  such 
worldly  estate  as  it  has  please^  God  to  bless  me  with  in 
this  life,  I  give,  demise  and  di8po96  of  the  same  in  the  fol- 
lowing manner  and  form  i^^  th(^  deyiung  ctauae  was  as 
follows :  ^  I  give  and  bequeath  to  Robert  HoweU^  a  tract  of 
land  of  one  hundred  acres.-*  Th^  4^ci^ipn  tiF&s,  that  R^^ 
hert%6o}fih}xX  a  life  estate.  In  the  case  bt»fpre  the  court, 
there  is  nothing  in  the  preamble  or  in  any  other  part  of 
the  will,  from  which  the  words  in  the  devising  clause  cm 
receive  any  colouring.  T^e  njrords  are;  ^  I  wiR'^nd  be- 
queath to.my  sop  Robert^  one  half  of  the  plantation  I  now  live 
on,  adjoining  Wren  W  Roper ^^  ^  One  half  of  the  plantt- 
tation  I  now  livp,  adjoining  Wren &f  Roptr^^  are  i^drds  of 
description  and  Convey  nqr  particular  import.  Whpre  there 
are  no  word^  of  inheritance,  or  words  equivalent  to  Words 
of  inheritance,  the  esf  ate  is  for  life.  Such  ^as  been  the 
unifoTjn  decision  of  this  c6iirt,  and  suck  19  oiir  mttftHmnw 
ppinioa  now. 
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On  the  first  ground,  tUcrtfortr,  the  court  'i%  with  the  ap« 
Reliant. 

The  act  of  1791,  as  has  been  cc»itended,  only  gives  to 
the  circuit  court  the  power  to  issue  writs  of  partition  in 
cmes  of  intestacy.  If,  therefore,  the  application  in  this 
case,  is  to  divide  land  in  confonnii^  to  the  will  of  Craw' 
fordy  and  the  circuit  court  have  no  jurisdiction,  but  under 
that  act,  the  petition  was  properly  refused.  But  here  two 
questions  arise* 

1st.  Is  this  an  application  to  divide  land  under  the  will 
of  Crawford^  sen.  i  and, 

2dl.  II  it  be  so,  iias  not  the  circuit  court  jurisdiction 
DDder  the  act  of  1748 1 

As  the  will  makes  no  disposition  qf  the  land  in  question 
beyond  the  life  of  Robert^  it  is  very  clear  that  it  must  be 
divided  under  the  act  of  distributions,  which  is  the  very 
icase  provided  for  by  the  act  of  179U  In  other  words,  it 
is  a  case  of  intestacy.  It  is  true  that  ip  dividing  this  land  . 
in  conformity  to  the  act  of  distributions,  it  becomes  neces* 
sary  first  to  divide  the  original  plantation  into  two  equal 
parts,  in  order  to  ascertain  the  lines  of  the  land  to  be 
partitioned.  But  wherever  a  power  is  expressly  given, 
every  thing  essential  to  the  exercise  of  that  power  is  im« 
pliedly  given.  In  this  instance,  however,  litle  is  left  to 
implication. .  The  act  of  1791  declares  that  partition  shall 
*  be  made  accordinjg  to  the  act  for  the  admeasurement  of 
dower ;  which  act  pi;ovides  for  the  appointment  of  sur- 
veyors to  run  dte  lines  between  the  lands  to  be  partitioned 
and  other  lands,  as  well  as  the  lines  between  the  divisions 
into  which  the  land  is  to  be  partitioned.  According  to 
the  act  of  1791,  theUf  the  circuit  court  possessed  jurisdic- 
tion, and  a  writ  of  partition  ought  to  have  been  issued. 

But  had  not  the  act  of  1791  authorized  the  proceeding, 
the  act  of  1748  does.  The  words  of  that  act  are,  ^^  that 
in  all  cases  where  any  lands  shall  be  given  or  descend  to 
any  person  in  coparcenar}'^,  joint  tenancy,  or  tenancy  in 
common,  when  and  as  soon  as  any  one  of  the  said  copar- 
ceners, joint  tenants,  or  tenants  in  common,  shall  be  of 
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the  ageof  tweaty-ont;,  he  may  apply  to  the  court  of  com- 
mon pleas  for  a  writ  of  partition  ;  and  if  he  shall  oegiect 
ao  to  do  for  twelve  months,  then  the  guardians  of  him  or 
them  under  age  shall  apply. 

It  is  however  said  that  although  this  act  docs  amlionz* 
thr  courts  to  issue  a  writ  of  partition  where  there  are  gnarv 
dians,  yet  where  there  are  no  guardians,  it  cannot  do  so^ 
as  it  possesses  no  power  to  appoint  guardians  for  persons 
or  property.  By  the  act  1808,  (giving  to  the  €oiirt  of 
common  pleas  certain  equity  powersi,)  it  is  declared  that 
all  the  power  and  authority  appertaining  to,  and  exercised 
by  the  court  of  equity  as  to  the  appoitotment  of  guardians 
of  the  persons  and  properties  of  minors^  be  and  the  saoM 
is  vested  in  the  Judges  of  the  court  of  commcm  pleas,  so 
far  as  the  rights  of  minors  may  be  concerned  in  an^  real 
or  personal  property,  to  be  divided  under 'the  act  passed 
in  1791,  as  well  as  ali  other  acts  relative  to  the  partiuoo 
of  estates  real  or  personal.  But  independent  of  the  act  of 
1808,  the  court  of  common  pleas  possesses  at  commoa 
law  the  power  ^>  appoint  a  guardian  ad  htcm^  and  is  in  the 
daily  habit  of  exercising  that  power. 

In  the  case  of  Crompton  and  Ulmer^  f2  Natt  &?  M^Cord^ 
429.  J  some  doubt  was  expressed  as  to  the  power  of  tho 
court  of  confimon  pleas,  to  appoint  a  guardian,  but  die 
question  was  not  necessarily  involved  in  the  case,  nor  did 
the  Judge  who  delivered  the  opinion  of  the  co;^rt,  mean 
to  do  more  than  express  a  doubt.  I  am  of  opinion  there* 
fore  that  the  petitioners  were  entitled  to  a  pftrthioo^  and 
that  the  writ  ought  to  have  been  issued. 

The  motion  therefore  must  be  granted. 
Justices  Richardson  and  Gantt,  concurred. 

Holmes^  for  the  motion. 
Miller^  contra. 


Ca,J    In  the  case  of  GranU  et  al.  V9,  Grant,  et  al.  at  the  circuit  coui; 
held  by  Judge  Colcoch,  it  bad  been  moved  to  confirm  a  return  made  by 
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l&e  conmiissiotieTs,  in  a  case  of  intestacy,  which  bis  honor  refuRed,  be- 
cause  the  fifuardians  of  the  minors  concerned,  *•  bad  not  entered  into 
bond  and  security  ;'*  anci  the  constitutaonat  court  on  an   appeal  at  this 
term,  ordered  the  return  to  be  confirmed ;  and  Judge  Richardson^  who 
delivered  the  opinion,  says,  *<  It  ia  to  be  observed  that  guardians  ad  M* 
tem,vre  the  only  agents  requil«d  in  otderto  defend  minom  in  5\fv%  at 
law.    Such  guardians  are  all  that  were  appointed  in  cases  of  partition, 
from  the  .act  for  dividing  estates  of  intestates,  passed  in  1791,  down  to 
1808,  when  the  act  of  that  ytar,  (1  Erevan/, 231,)  declares; — "and 
whereas,  the  rights  of  minors  are  often  iovolved  in  si^ch   divisions,  and 
DO  sufficient  power  vested  in  the  said  courts  of  common  pWas,  to  pro« 
tect  the  said  rights  of  cninors  :   Be  it  therefore  enacted,  that  ait  the 
power  and  authority  appertaining  to,  and  exercised   by   the  coTirt  of 
equity,  as  to  the  appointn^nt  of  guardians  of  the  persons  and  estates  of 
minors,,  be,  and  the  same  is  hereby  vested  in  the  judges  of  the  courts  of 
common  pleas,  or  either  of  them,  hoWing  such  court,  so  far  as  the  rights 
of  minors  may  be  concerned  in  any  real  or  personal  property,  to  be  divi- 
ded und6r  the  said  act  of  assembly,  passed  on  the  nineteeth  day  of  Feb- 
ruary, in  the  year  of  our  Lord,  one  thousand  seven  hundred  and  ninety- 
one,  &c." 

It  is  plain  that  the  intent  of  the  act  was  not  to  enable  the  covrt  to  di' 
'^dbiiiteatelies  estates  •  for  that  ])Ower  they,  had  possessed  ever  since 
1791  ;rhnt  toamhonse  the  judges  at  law,  to  appoint  guardians  of  the 
estate,  eo  inttanti^  that  the  estate  was  divided.  The  end  was,  that  the 
JBinbr  might  not  himself  receive  his  dividend  after  division  made  $  but 
that  it  ^ould  go  into  the  eustody  of  a  gtlardian.  But  this  proceeding, 
intended  to  preserve  the  estate  of  the  n^inor,  is  not  to  retard  the  pro- 
greaa;of  the  suit,  6r  postpone  the  divMlon.  The  plaintiff  being  of  fuU 
age,  or  married,  claims  the  division  as  of  right,  in  order  to  get  his  part^ 
under  the  former  act  ^  1791 «  if  the  minors  should  be  unable  to  pro> 
cure  guardians,  still  his  right  cannot  be  disputed,  and  th^  court  must 
stUfordtx  the  division.  Sec.  to  be  made  and  confirmed,  in  order  that  the 
plaintiiT  ma^  have  bis  part  of  the  estate.  And  as  to  the  part  going  to  a 
DMn^r^  %be  court  may  «{:ipoittt  i^anfiam  to  neeeive  and  keep  it,  afte^ 
the  division  is  made. 

Id  a  word,  the  guardian  of  the  estate  has  pp  necessary  oonnectiiMv 
with  the  inception,-  progress,  or  completion  of  the  suit.  He  ma^  be  ap- 
poHited  at  any  stag^  of  the  case  ;  but  strictly  and  properly,  his  office 
comwofBn&ita  qd  the  temiastion  of  the  suit.  He  ia  then,  &nd  not  befora, 
to  receive  and  preaerve  the  estate,  whieh  abai)  have  been  adjudged  to, 
and  which  might,i>ut  fpr  his  appointment,  go  into  the  hands  of  the  mi- 
nor." R. 
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%Vhere  two  fc^^e  their  jolpt  and  seTcnlnote,  upon  iirhichone 
ed,  the  other  cannot  be  a  witness  for  the  defendant. 


» 

DlSMUKES  VS.  DiSMUKES* 

Wherever  it  is  intended  by  a  defendant  to  require  security  for  coiU^ 
where  the  plaintiff  resides  out  of  the  staie»  reasonable  notice  should  be 
given  to  the  plaintiff  or  his  attorney,  of  such  intention,  prior  to  the 
court  at  which  the  cause  is  to  be  tried,  that  no  plaintiff  may  be  takes 
by  surprise. 

Security  for  cost  does  not  depend  upon  tfie  deftndaots  putting  in 
bail.  m. 


William  Turner  vs»  John  McDakiel. 

An  aflUdavit  on  tilin]<  a  declaration  in  attaohment,  that  ibe  dcfendaat 
was  indebted  to  hiin,  the  plaintiff,  en  a  note,  &c  (atatiQ^it,)  and 
'that  no  part  of  the  samr  was  paid,  and  that  he,  the  plaintiff,  waa  in- 
debted to  the  defendant,  s^me  siMiff  ameunif  but  he  did  nvi  kmm  ktm 
much,  contracted  since  the  note  waa  giren,  wan  Mdd  by  tfe«  oout 
a  sufficient  affidavit^  under  the  aet. 

Tried  before  Judge  Johnson^    Chester  district.  Spring 

Term,  1828. 

Case  on  attachment*    Mouoo  to  reverse  decisioD, 

X  HIS  was  a  motion  tosct  aside  the  proceedings  on  the 
ground,  that  the  plaintilF^s  aflUavit,  filed  with  the  decla- 
ration, admitted  that  the  plaintiff  was  indebted  tp  the  de- 
fendant, but  did  not  state  by  how  much,  nor  was  there  an 
amount  thereof  sworn  to  and  filed  with  the  declaration, 
according  to  the  form  of  the  act  of  assembly  in  that  case 
made  and  provided. 

The  presiding  judge  overruled  the  motion. 

The  defendant  moved  the  constitutional  court,  to  re- 
verse the  decision  of  the  presiding  judge,  on  the  followiog 
grounds : 


\ 
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lst«  Because  the  proceeding  by  attachment  is  an  hroo-^ 
ration  on  the  common  law,  and  is  given  to  the  citizen,  on- 
ly on  the  condition  that  he  shall  conform  strictly  to  the 
provisions  of  the  act  of  assembly ;  and  his  ignorance  ad  his 
own  rights,  forms  no  excuse  for  non-compliance,  as  he  only 
can  have  this  action,  who  can  comply  with  the  provisions 
of  the  act  giving  that  remedy. 

2d*  Because  the  decision  of  die  court  was  contrary  to 
law. 

Mr^  Justice  \Richard8on  delivered  the  opinion  of  the 
court. 

The  attachment  act  veiy  properly  requires  the  affidavit 
of  the  plaintiiTin  attachment,  filed  with  his  declaration,  to 
be  full  and  explicit,  as  to  all  credits  to  be  allowed  to  the 
absent  debtor ;  because  the  safety  of  the  latter  depends 
upon  a  full  disclosure  in  the  first  instance,  and  upon  the 
bond  of  the  plaintiff  in  the  second. 

The  words  of  the  act  are,  ^^  the  plaintiff,  on  filing  his, 
her,  or  their  declaration  as  aforesaid,  shall  make  oath  to 
the  debit  or  suoatdemanded,  and  that  no  part  of  the  same  is 
|>aid,  and  diat  he  doth  not  in  any  wise,  or  upoih  any  accotmt 
whatsoever,  stand  indebted  to  the  defendyt ;  and  in  case 
the  plaintiff  fliiall  be  indebted  to  the  defendant,  thep  such 
sum  shaH  be  deducted  out  of  the  sum  demanded;  and  in 
such  a  case  a  stated  account  shall  be  sworn  to,  and  filed  tx>- 
gether  with  the  said  declaration/^  f  P.  Z.  189.^  The 
affidarvit  filed  is  asfoHows :  ^  Personally  appeared  William 
'  Turner^  the  plaintiff,  and  upon  oath  being  sworn,  saith 
that  the  note  on  which  this  action'  is  brought,  of  three  bun- 
*dred  and  thirty-six  dollars  ninety-one  cents,  is  Justly  due 
to  him,  and  that  no  part  of  the  same  is  paid,  and  that  he  is 
indebted  to  die  defendant  some  small  amount,  but  he  does 
not  know  how  much,  contracted  since  this  note  was  given^ 
Sworn  to  and  subscribed,  Sec." 

Tire  objection  supposes  that  an  account  current  should 
'have  been  filed.  But  such  an  account  must  have  consisted, 
en  the  debit  side,  of  one  item  only^  and  of  none  on  the  credit 


•*» 
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side.  The  aflS^vit  sets  forth  as  plainly  the  whole  truthf 
as  any  account,  in  a  different  form,  could  have  done ;  there 
can  then  be  no  objection  on  the  ground  of  a  want  of  expli- 

citness. 

And  to  require  the  plaintiff  to  set  forth  in  either  form, 
which  was  the  amount  due  to  the  defendant,  when  he  does 
not  know  it,  is  to  require  an  impossibility.  The  acknowledg- 
ment that  something  was  due,  may  perhaps  authorize  the 
jury  to  deduct  a  certain  sum  from  the  note  at  a  hazard  «  1 

but  it  cannot  invalidate  the  proceedings. 

The  motion  is  therefore  dismissed. 

Justices  Cokock^  Nott  and  Huger^  concurred* 

y.  &?  R.  S.  Mills^  for  the  motion. 
Clendinenj  contra. 


Asa  Dinkins  &  H.  Macon  vs.  Wm.  Vaughan  &  John 

McLaughlin. 

The  act  of  1809,  which  Kfen  the  •*  sum  actuslly  due,"  on  any  liquids 
ted  demand  to  be  assessed  by  the  clerk,  does  not  include  esses 
wherein  the  judg-mcnts  were  final,  and  required  no  verdicis  even 
before  the  act ;  m  for  instance,  debt  on  bond  or  judgment. 

Sumter.     Motion  to  set  aside  judgment  and  execution. 

J.  HIS  was  a  case  ofdebt^on  a  judgment  which  was  re- 
ferred to  the  clerk  at  the  extra  court  in  May,  1819,  who 
assessed  the  damages  on  the  24/A  Afay^  1819,  at  $7B  39, 
and  stated  the  debt  at  £378  17. 

Judgment  was  signed  on  21st  jfune^  1820,  and  execu* 
tion  issued. 

The  motion  in  the  circuit  court  was  to  set  aside  the 
judgment  and  execution,  because  the  judgment  was  not 
entered  until  more  than  a  year  and  day  had  elapsed  since 
the  assessment ;  which  motion  was  overruled.  Fronoi  this 
^  decision  the  defendant  appealed,  and  renewed  the  motion 
to  set  aside  the  judgment  and  execution,  because  the  jUdg- 
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ment  was  not  entered  up,  until  a  year  and  day  after  the  as- 
sessment. 

And  because  this  was  not  a  case  which  ought  to  have 
been  referred  to  the  clerk. 

Mr.  Justicef  Richardson  d^vered  the  opinion  of  the 
court. 

The  act  of  1809,  which  refers  the  "sum  actually  due,** 
oil  any  liquidated  demand  to  be  assessed  by  the  clerk,  coulJ 
not  have  intended  to  include  such  cases  wherein  tlTe  judg- 
ments were  final,  and  required  no  verdicts  even  belore  the 
act.  As  for  instance,  debt  on  bond  or  judgment.  In  such 
cases,  the  remedy  was  perfect  before  the  act,  and  required 
no  alteration* 

It  is  to  be  observed  too,  that  although  judgments  usual- 
ly  bear  interest,  yet  I  am  not  prepared  to  say,  that  circum- 
stances may  not  attend  a  judgment,  which  woiild  author- 
ize a  jury  to  assess  no  interest;  and  assuredly  the  clerk 
can  assess  no  interest  in  any  case  in  which  interest  doe^ 
not  follow  as  a  matter  of  course ;  hia  office  being  in  this 
respect  merely  mrnisterial,  i.e.  to  compute  the  amount 
afctually  due,  and  not  to  exercise  any  discretionary  power. 

The  motion  is  therefore  granted.  ^ 

Justices  Cokock  and  Nott^  concurred. 

De  Sanssure.  for  the  motion. 

•  ■    •    *  . 

Miller^  contTf . 


Caspar  R.  Edson  vs.  Sam.  Havis. 

fi 

>|inorB  (by  the  act  of  1788,)  have  Jive  years  after  their  coming  of  age» 
to  prosecute  their  claims  if  to  land,  and  f<mr  years  if  io  personal  pro- 
perty ;  and  it  is  the  same,  whether  at  the  time  of  their  coming  of  ag«, 

.    they  wei^  within  or  without  the  s^ate. 

If  the  plaintiff  commence  his  action  for  the  recovery  of  land,' within  the 
five  years,  and  such  action  be  nonsuited,  discontinued  or  in  an>  other 
way  be  letf^ll,  he  or  any  one  claiming  unrler  him,  may,  yet  never- 
theless, within  two  years  of  such  nonsuit,  8;c.  commence  his  second 


I     % 
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action  for  the  recoveiy  of  such  lM)ds»  uidit  will  not  be  buved  by  the 
statute. 

Trespass  to  try  Title* 

X  HIS  was  an  action  of  trespass  to  try  titles  to  two  lots  of 
land  in  the  village  of  Union. 

The  plaintiff's  paper  title  was  not  disputed,  but  the  de« 
£endant  relied  on  the  plea  of  the  statute  of  limitations.  To 
which  the  plaintiff  replied  specially  his  minority  and  resi* 
dence  out  of  the  state  at  the  time  of  hi^  coming  of  age,  and 
a  former  suit  brought  within  two  years  of  the  letting  fall  of 
which  the  present  action  was  commenced. 

The  jury  found  a  verdict  for  the  defendant* 

A  motion  was  now  submitted  for  a  new  trial,  on  the  fol- 
lowing  grounds : 

1st.  Because  the  court  niisdirected  the  jury,  in  stating 
that  the  plaintiff  was  not  entitled  to  more  than  five  years, 
after  he  came  of  age  for  bringing  his  action,  although  he 
resided  at  the  time  out  of  the  state. 

9dly.  Because  the  court  misdirected  the  jury  in  stating 
that  the  first  action  could  not  arrest  the  statute  of  limita- 
tions. 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court. 

By  the  act  of  1788,  the  legislature  has.  destroyed  the 
distinction  between  minors  coming  of  age,  within  or  with- 
out the  state.  They  are  all  put  'upon  the  same  footing. 
They  have  five  years  after  coming  of  age,  to  prosecute 
their  claims  to  land,  and  four  years  to  prosecute  any  per* 
sonal  action  to  which  they  may  be  entitled.  On  the  first 
ground  therefore  the  plaintiff  must  fail. 

The  act  of  1712,  usually  called  the  limitation  act,  pro- 
vides In  the  19th  sec.  ^^  that  should  verdict  and  judgment 
pass  against  the  plaintiff  in  such  action,  or  should  he  suf- 
fer a  nonsuit,  or  discontinue,  or  any  other  way  let  fall  the 
same^  such  verdict  or  judgment,  noosuit,  or  discontinu- 
ance, or  the  letting  fall  Ae  action  or  suit  aforesaid,  shall 
not  be  conclusive  or  definitive  on  the  part  of  such  plaintiff ; 
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but  at  any  tune  within  two  years^  the  plaintiff  or  any  per*^ 
son  or  persons,  claiming  by,  from,  or  under  him,  shall 
have  right,  and  is  hereby  empowered  to  commence  his  ac- 
tion for  the  recovery  of  said  lands,"      / 

The  secoiul  action  is  connected  with  the  fir^  by  the 
act,  provided,  it  is  commenced  within  two  years*  As  the 
present  action  was  commenced  within  that  time,  the  first 
must  be  regarded  as  having  arrested  the  statute ;  and  this 
I  think  has  been  the  construction  uniformly  givc^n  to  this 
act.  On  the  second  ground,  therefore,  the  motion .  must 
succeed. 

Justices  Cekock^  Nott  and  Richardson^  concurred. 

Mr.  Justice  Gantt :  _ 

1  concur  on  the  first  ground,  but  not  on  the  second* 

W^  Thompson^  for  the  motion. 
Herndon^  contra* 


Executors  of  William  Thomas,  Endorsee,  Jere-. 
MiAH  Brown,  jr.  v€*  Jeremiah  Brown,  sen.  an0 
James  D«  Brown. 

A  jvidge  who  bas  presided  at  the  trial  of  a  caae,  on  the  circuit,  canirot 
set  aside  a  yevdiet  of  a  joiy,  rendered  after  a  full  bearing,  without  any. 
allfllS^oiv  of  atirpris«  or  mistake!  or  an}'  objection  made  to  the  time 
or  manner  of  the  trial ;  but  simply  because  the  verdict  is  alleged  to 
be  intrinsically  against  law  or  evidence  :  It  must  be  by  appeal  to  tlic 
constitutional  court.  i 

It  «Mtia  cases  have  ocenrped  whet«in  verdiets  taken  by  surprise  or  in- 
advertency, have  been  w^\  ande  by  the  presiding  jvdge  ;  but  none, 
where  the  objections  were  to  the  merits  of  the  verdic^,  and  not  to 
the  manner  or  time  of  trial,    fa,  J 

The  borrotrer  of  money  lent  upon  usury,  may  in  a  'eivil  suit  be  a  com- 
potent  witness  to  prove  the  usury  agidnst  the  lender,  who  sues  upon 
th^  Usutioas  Ko^ncXt  where  ^he  lender  will  not  deny  the  ^rary  on 

oathj  or  is  dead  and  unable  so  to  deny  it.  . 

*  ♦  • 
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Tried  before  Judge  Nott,  Marion  distric^,  Fall  Terra, 
1821.  Motion  to  rescind  the  order  of  the  presiding 
judge. 

JL  HIS  was  an  action  of  assumpsit,  brought  by  the  execu* 
tors  of  William  rhomas^  against  the  defendants  on  a  pro-' 
inissory  not  for  g  1600.  The  defence  set  up  was^  that  the 
note  was  unsound  ;  and  the  endorser  and  one  of  the  prin- 
cipals, James  D.  Brown^  were  called  to  prove  the  fact  of 
usury. 

The  jury  found  a  verdict  for  the  plaintiff,  for  %  1280, 
(which  amount  the  endorser  said  he  received  for  the  note,} 
with  interest  from  the  date  of  the  note. 

On  motion  of  defendants  counsel,  the  presiding  judge 
set  aside  the  verdict  of  the  jury,  ^^  because  it  was  unsup- 
ported by  law  and  evidence." 

The  plaintiff 's  now  moved  to  reverse  the  order  of  'the 
presiding  judge,  on  the  following  grounds,  to  wit : 

1st.  That  there  does  not  exist  in  the  judiciary  of  this 
state,  any  power  '^rebj  to  set  aside  the  verdict  of  a  jury, 
and  nothing  more.     • 

2nd.  That  if  such  a  power  does  exists  it  cannot  be  exer- 
cised by  the  judge  who  presided  at  the  trial  of  the  cause. 

3rd.  That  the  finding  of  the  jury  was  pertinent  td^e 
tssue^zvidi  therefore  the  presiding  judge  could  not  set  it. 
aside. 

4th.  There  was  no  legal  evidence  of  usury  ;  because 
the  testimony  of  the  endorser  could  not  be  received  to  in- 
validate the  note*  1st.  because  he  was  interested ;  At 
note  having  been  negotiated  tor  his  accommodation  ;  and 
2nd.  because  having  given  currency  to  the  note,  he  could 
not  be  received  to  destroy  it. 

5th.  That  by  the  true  construction  of  the  usury  act^  nei- 
ther plaintiff  nor  defendant  can  be  a  witness  in  the  civil 
suity  brought  by  the  lender  against  the  borrower^  and  that 
the  borrower^  by  that  act,  is  only  allowed  to  be  a  witness  in 
t\ni  penal  action  given  to  an  informer ^  against  the  usurious 
lender. 
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6th.  That  even  if  the  borrower  cap  be  a  witness  in  his 
own  case»  he  can  only  be  so  during  the  life  time  ol  the  len- 
der ;  as  the  act  requires  that'the  oath  shoukl  first  be  ten- 
dered to  the  lender^  and  it  is  only  in  case  of  his  refusal  to 
swear  and  purge  himself,  that  the  borrower  is  allowed  to 
swear. 

Mr.  Justice  J^icha^dson,  delivered  the  opinion  of  the 
court* 

The  material  question  made  in  this  case  is,  Can  a 
Judge  who  has  presided  at  the  trial  of  a  case,  set  aside 
the  verdict  of  a  jury,  rendered  after  a  full  heitring,  with- 
out any  allegation  of  surprize  or  mistake,  or  any  objection" 
made  to  the  time  or  manner  of  the  trial ;  but  simply  be- 
cause the  verdict  is  alleged  to  be  intrinsically  against  law 
or  evidence  ? 

Cftses  have  certain] v  occurred  wherein  verdicts  taken 
by  suq)rize,  or  inadvertence,  bavc  been  set  aside  by  the 
presiding  Judge  ;  but  I  know  of  no  instance,  where,  as  in 
the  one  before  us,  the  objection  was  tb  the  merits  of  the 
verdict,  and  not  to  the  manner  or  time  of  the  trial.  It 
appears,  both,  from  the  constitution  and  legislative  enact- 
ments too,  that  the  right  to  grant  new  trials,  is  confmed 
to  this  court  alone.  The  3d  section  of  the  10th  article  of 
the  constitution,  declares,  that  ^^  at  the  conclusion  of  the 
circuits,  the  Judges  shall  meet  and  sit  at,  &c.  for  the  pur- 
pose of  hearing  and  determining  all  motions  which  may 
be  made  for  new  trials,  &c.  In  this  article  of  the  const!- 
tution,  we  find  the  right  of  granting  new  trials  expressly 
confined  to  the  Judges  assembled  at  a  court  of  conference* 
This  right  appears  too,  to  be  no  more  tlian  a  recJognition 
of  the  former  practice  of  the  Judges,  to  meet  on  the  ad- 
journment day  for  the  same  purpose.  This  was  the  old 
practice.  But  admitting  this  article  of  the  constitution 
to  be  of  doubtful  construction,  yet  the  act  of  1799,  (2 
Faust^  316,)  supplementary  to  the  act  establishing  the  sys- 
tem of  judicature,  is  explicit.  After  directing  the  Judges 
to  meet  in  order  to  hear  and  determine  motions  for  new 
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irtals,  it  proceeds  thus,  &c.  **  Nor  shall  any  Judge  who 
nhall  hu\'H;.pr«sidtfd  at  thr  trial  of  any  cause,  8cc.  ever  sit  or 
vote  at  such  meeting  of  thtr  said  Judges  on  the  same  cause 
or  any  matter  or  thing  whatsoever,  which  shall  arise  out 
•of,  or  shall  concci-n  ihc  said  cause.''  I  can  scarcely  conceive 
a  prohibition  hroader^  or  more  comprehensive.  And 
though  it  may  be  dfeemed  an  over-cautious  and  even  a  Jeal- 
ous provision,  yet  for  m}  self,  I  consider  it  wise  and  sal- 
utary, taking  man  as  he  is  practically  seen  and  known. 
Now,  how  entirely  at  variance  with  the  true  spirit  of  this 
sala^ary  prohibitory'  rule,  would  it  be,  if  the  very  judge, 
who  at  the  confercirce  of  all  the  judges,  and  under  dieir 
control,  is  forbidden  to  vote,  should  yet  have  power, 
when  nlone^  to  g:rant  a  new  trial,  hy  setting  aside  a  verdict 
takes  at  a  court  where  he  presides.  The  whole  spirit  of 
the  prohibition  seems  to  rise  up  against  the  conclusion,  that 
the  presiding  judge  may,  of  his  own  sole  authority,  order  a 
new  trial  in  the  one  case,  when  in  the  other,  he  cannot  even 
fcave  a  voice. 

The  motion  is  therefore  granted  upon  the  sccffTid  ground 
taken  in  the  brief ;  so  that  we  need  not  consider  separately, 
cverv  ground  set  forth.  There  is  however  one^  which,  un- 
less expressly  determined,  wiight  be  hereafter  relied  upon, 
and  the  court  will  therefore  consider  it  now — ^That  the 
borrower  of  money  lent  upon  usury,  may^  in  a  civil  suit, 
•be  a  competent  witness  to  prove  the  usury  against  the  toi- 
der^  who  sues  upon  their  usurious  contract,  has  been  so 
'long  permitted,  and  is  so  plainly  sanctioned  by  the  act  of 
1 777 y  fP,  L.  387,)  in  cases  in  which  the  lender  w3i  not 
deny  the  usury  upon  oath,  thatTtttle  need  be  said  upon  it. 
As  a  general*ruli9  (J^  Bay  \77^  itb  too  well  established, 
to  be  now  shaken. 

But  the  sixth  ground  taken  in  the  brief,  supposes  that 
this  note  should  be  confined  to  cases  wherein  the  lender  is 
alive  at  the  time  of  trial,  and  refuses  tobe  sworn. 

The  proviso  in  the  act  of  1777,  whidh  gives  rise  to  this 
distinction,  is  in  these  words:  "provided,  that  if  the  per- 
son, &c.  against  whom  such  evidence  is  offered,  wifl  deny 
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ti^  oath,  ^t;  4t^  trt&h  6^  what  such  eVidefid^,  {the  ^o^« 
'f^^Tfer)  otters  tb  Sweat  against  h^ttt,  then  fttfch  t^itne^s,  |[tht 
forrdTc;e>-)  shift  hot  be  sworn." 

Here  it  is  supposed,  that  as  the  lender  may,  by  denying 
the  usury,  upon  his  oath,  ffreVent  ihe  hdrtdwer  frodii  being 
sworii,  he  being  dead,  and  unable  to  detiy  the  charge,  the 
borrower  shall  not  be  allowed  to  prove  the  usury  by  hia- 
own  oath,  against  representatives  who  cannol  have  the  al- 
ternative given  by  the  act  td  the  lender  himself,  Jf .  alive. 
And  certMn  it  is»  that  ii^ustice  may  be  done  by  a  hardened 
tad  unprincipled  debtor  in  autha  caSe.  But  ott  the  other 
liand,  \^heh  fttt  IkttYoweV  iHtaMd,  hii  tefyresentativ^a 
*ihti^t  in 'turn  to^e  tck>  dflten  the  only  \evidente  of  the  usu- 
ry  practised  upon  him  in  secret,  and  the  usurer  then  ob* 
tains  hb  judgmeftt,  without  denyii^  the  usury  upon  oaA. 
Tht  f\At  laid  dowti  tyy  the  act,  may  hive  Its  evH  conse- 
quences ;  but  it  Is  a  ^eneraS  tule,  with  but  one  specific  ex- 
ception* 

The  words  of  the  act,  are  ^^that  in  €tU  ctues  if  hataaeveri 
Ac«  tb^  If&rftnvery  he.  shafi  lie,  «nd  is  ber^  declared,  to 
\ie  k  good  add  %u!kcient  witness  Mi  linv,  "Scc.^ 

Aiid  Ihen  comes  the  single  exception^  i.e.  wheVe  the 
lerukr  will  deny  the  usury  upon  his  oath*  To  multiply 
these  exceptions  by  construction,  would  be  to  fritter  away 
the  rule  itself.  And  though  the  court  is  sensible,  that  oc* 
cauonally,  injustice  may  follow  from  it  i  yet  confiding  that^ 
lit  all  cases  where  the  party  charged  with  the  usury  is 
dead,  that  nothing  less  than  a  veiy  cc^'vilicihg;  develope* 
Inem  of  Che  ntturibtl^  thihs^tiibfi  on  Ihl;  pitt  e#the  knder^ 
wdl  be  received  ais  full  problTof  die  cfaiirgt,  Wt  tavM  tike 
the  rule  as  enacted  by  ^e  legislatuK^  togetker  with  the 
specific  exception  alone* 

tn  th&  case,  though  the  eotlh  Art  df  oi^hiion  that  the  ot- 

der  made,  must  be  k'eV^rsed,  yet  Us  by  the  mistake  mad^, 

the  defendants  have  had  ho  opportunt^  of  making  a  AD- 
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tion  for  a  new  trial  before  this  court,   and  as  there 
be  evident  merits  in  such  a  motion,  a  new  trial  is  ordierod<r 
Justices  CokocAj  Huger^  and  Gantty  concurred. 

May  Csf  Sanford^  for  the  motion. 
Jdayranty  Evans  &P  Taylor ^  contra. 


C^J  li^  ^^  c**c  of  Bankt  vt.  Minmng^  Judge  Riekardnn,  viio 
then  defivered  the  opinion  of  the  court,  said,  **  the  court  has  juit  jsfm 
dedded  in  the  caie  of  the  ex*n.  of  Huniuu  tv.  Bifmtf  that  as  a  general 
nde,  the  circait  court  cannot,  after  a  full  hearing,  set  aaide  a  irerdirt 
rendered  upon  the  merit*,  such  caaes  being  confined  to  this  court ;  sdB 
X  cannot  doubt  that  caaen  may  occur,  of  the  character  of  the  one  before 
(la.  Wherein  both  the  party  litigant,  and  the  court  too  may  be  deceired, 
and  led  into  a  trial  that  ought  not  to  have  taken  place,  at  the  time,  or  ia 
the  manner  practised,  and  in  which  the  circuit  court  may  set  aftde  the 
verdict  on  the  ground  of  fraud,  surprise,  or  mistake.  In  such*  a  cas^ 
tbe  objection  would  not  be  to  the  merits  of  the  rerdict,  but  there  should 
have  been  no  trial  at  that  time.  It  would  be  not  unlike  setting  aside  a 
verdict  for  irregularity;  as  for  instance,  want  of  a  proper  affidavit,  or 
bond  in  attachment.  Such  a  powel-  may  be  absolutely  necessary  te 
justice  ;  and  the  case  not  being  clearly  provided  for,  and  given  ad  affanf 
exament  as  in  the  case  adjudged,  may  come  within  the  general  powers 
of  the  cour^,  or  be  incidental  thereto.  But  to  come  within -fluch  an  es» 
eeptfon,  the  case  should  be  very  clear." 


Frederick  R.  Stokes  t^^.  Stephen  Stuckey. 

Where  the  defendant  said  of  the  plaimifT,  ^  you  did  steal  my  brothers 
cotton  and  I  can  prove  it,"  the  Court  Seld  it  actionable;  nor  does  it 
■eem  it  would  have  made  any  difference,  if  tbe  defendant  had  aUa- 
ded  to  cotton,  which  the  plaintiff  had  to  gin  for  defendants  brother. 

Tried  before  Mr.  Justice  Gantt,  Sumter  district,  Spring, 

Term,  182S.     Slander. 

p 
t 

J.  H£  words  charged  and  proved,  ivere  "  you  did  steal 
my  brothers  cotton  and  I  can  prove  it.**  The  words  ap- 
peared to  h^ve  been  spoken  in  relation  to  some  cotton, 
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yAncti  had  been,  sent  to  plaintiff's  gin,  by  a  brother  of  the 
defendant. 

A  motion  was  made  for  nonsuit,  on  the  ground  that  the 
Words  were  not  actionable,  and  the  motion  overruled  on 
the  ground  that  the  jury  were  to  judge  of  the  meaning  of 
the  expression.  . 

Verdict  for  the  plaintiff. 

New  trial  moved  for,  as  thp  charge  was  merely  of  a 
breach  of  trust. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

The  motion  for  a  nonsuit  was  properly  overruled.  Th^ 
evidence  is  by  no  means  certain,  to  shew  that  the  expres* 
sion  did  specifically  allude  to  the  circumstance  of  the  cot« 
ton  carried  to  the  plaintiff's  gin;  it  was  rather  an  inference 
of  the  counsel,  than  the  conclusion  of  the  witness^  or  judge 
presiding. 

The  witness  only  supposed,  and  perhaps  correctly,  that 
such  was  the  allusion  of  the  defendant,  in  making  use  of 
the  expression  he  did.  But  although  that  were  the  fact,  it 
would  not  alter  the  law  of  the  caae. 

The  plaintiff  might  steal  cotton  entrusted  with  him  to 
gin*  He  might  be  guilty  of  such  a  breach  of  trust,  as 
vould  amount  to  a  felony;  and  this  he  w^s  charged  with 
having  done  in  the  present  case.  ^ 

There  is  no  ground  of  appeal  in  this  case,  and  the  mo- 
tion is  refused. 

Justices  Nottj  Cokoekj  /ttchardaon  and  Hugetj  concur- 
red. 

Hfitter^  for  the  motion. 

De  Saussure  &?  Holmes^  contra. 


State  v«.  Spergek. 

Where  the  defendant  was  indicted  for  horse*  stealing,  and  ftt  ^h^  finl; 
eouitthere  vasamttlrHi^  in  consequence  of  the  yaxj  finding  bam 
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t      •  •  • 

'  ^Hy  oT  p^th  ^iceny  r  f a.Jl  «pd  at  tiie  fccond  oaatt^  vas  iiftfc 
Cried  in  consequence  of  the  tute  not  bem^read/,  the  Comt.  IMf 
that  though  he  firmtt^*^  hk  trial,  yet  he  vaa  not  entitled  to  be  <fia- 
cfefivycdacootdini^tQttoeptdfuioaaoftheAateiac^ryiitacSr   ' 

Tried  before  Judge  Cokock^  Spartimburglu 

ThjE  defendant  was  indicted  in  Fall  Term^  182^1,  ibr 
horse  stealing,  and  having  demanded  his  trial^  Y^as  accor- 
dingly tried ;  lyhen  the  jury  found  a  verdict  of  "  guilty  of 
petit  larceny/*  This  verdict  was  set  aside  as  irregular 
and  voi^l^  the  constitutional/ covirt ;  b\it  th^  defendant 
remained  at  Coluipbia ;  and  bis  counsel  at  ib^  last  Spring 
Tern^,  19^,  moved,  foi'  his  cUscharge  under  the  habeas, 
cbrpi^  ^(^^  which  was^  ordered ;  apd  t,Hi;s  appeal  ii^as  on  tlu^* 
part  of  the  solicitor,  to  reverse  the  decistgo,  ^on  the 
groi^dth^t  by  the  true  construction  of  the  habeas  corpus 
iact,  the  defendant  was  not  entitled  p  his  discharge  at  that 
couitp 

Mn  Justice  jSicAor^m  delivered  lb|P  opinion  of  the 
court.  •        ; 

7[^l^<|ue8|^on  ^is/?sundc^tbe.7thplai^se  pf  the  habeas 
corpus  tiQt|  whith  is  in  these  woKda,  ^  It  sba^la^d  vdvy  be 
lawful,  to  a^  fbr  the  judges,  &.c.  and(  t^j^y,  ai^^  hereby  re* 
quired,  iipon  motion  to  ihem  m^de,  ip,  cq^Nep.  <;oii|t^  the 
la%t  day  of  the  ter^^  ^9,  to  set  at  liberty  the  prispnieir  upoa 
bail ;  unless  it  appear  to  the  judjres,  &c.  that  the^  witness 
for  the  l^ihg  could  not  bf^  producejl  the  ss^xe  tfrp»>  ^(^  W^ 
if  any  person  or  persons  coinmitte  A '  as  aforesaid,  upon  bis 
prayer  t>r  petition  in  open  court,  the  first  week  of  the  term, 
or  firs^  day  of  the  sessions,  &c«  tb  be  birpught,  t^  hi^  ti:ui, 
shall  not  be  indicted  hnd  t|ie4  th/e  aeQon4  ^nm  Sec  after 
his  commitment,  or'upon  his  trial  shall  be  iicqiiitted,  he 
shall  be  discharged  from  hi&  ii^rUonment." 

The  unquestionable  intent  of  the  act,  is  to  reqivre  the 
state  to  bring  the  pr^flitH^iltilyi^Q  (Q.  tri^JE^n  the  first  or  second 
term,  or  else  that  the  prisoner  shall  be  discharged.  In 
other  wpr^s^  the  state  must  not  be  in  djpfault  for  two 


M^J  TWTO.  566 

teiWA.  Nowat  the  first  term,  the  .prisoner  demimded  his 
trial,  and  t\ic  prosecution  v*9.  tried,  llie  st^ite  then  com- 
mitted lap  d^iE^u}^ ;  ^h^  jni^tri^l  being  A  mUipi:tuDe,  attribu- 
table neither  to  the  st;^^  nor  to.  the  defendnnt.  The  court 
and  jury  were  equally  for  both  pairtie9,«nd  both  were  rea- 
day  atthat  court  and  the  trial  had.  At  the  second  term, 
the  state  was  not  ready.  Here  then  was  the  first  default, 
and  the  prisoner  tinder  the  terms  of  the  *act,  tnight  demand 
to  be  bailed,  and  if  the  state  should  not  be  ready  at  another 
term,  then  to  be  discharged.  The  error  arises  from  sup- 
posing that  the  mistrial  is  tP  be  attributed  to  the  state,  but 
the  jury  are  as  independent  of  the  state  as  of  the   defend- 

It  may  bappeii  tka^  at  the  second  term,  and  in  the  mid- ' 
dk  of  a  trial,  the  judge  or  a  jpror  might  be  taken  sick« 
But  coald  such  a  misfortune  be   attributed  to  the   state  i 
Sorely  not.  The  cpp&equencea  wo.u\d;  be  dangerous  indeed- 
And  yet  a  mistrial  would  follow  ;  and  according  to  the  de- 
cision, the  prisoner  wouM  be  discharged.     The  act  could 
never  have  been  intended  to  require  impossibilities,  biit 
merely  to  lay  down  a  rule  for  expediting  the  trial  of  state 
prosecutionsr     l^hi^  important  words  are  ^^  if  any  person^ 
&c.  shgU  not  be  indicted  and  tried,  &c«  or  upon  hu  trial . 
shall  be  acquittedyht  sh^  bt?  discharged^*'    Here  we  see 
that  ^  if  indicted  and  tried,"  he  must  be  acqi^itted  before 
he  sball  be  discharged ;  and  why  I  Plainly  because,  to  in- 
dict and  try,  is  within  the  power  of  the  state,  but  nothing. 
fur^^r,  the  iasiie  of  the  tria^  being  in  other  hands.     And 
accord.iJ3gly,  after  bein^  indicted  and  tried,   the  prisonei:  • 
must  be  acquitted  before  he  shall  be  discharged.     The 
words  **  or  upon  hi^  trial  shall  be   acquitted,"  would  be 
wholly  unmeaning  and  superfluous  if;  this  were  not  the 
true  construction.    The  literal  import  of  the  words  agrees 
then  with  the  obvious  end  and  intent  of  the  act. 
TKc  nnotion  is  therefore  glinted. 
Jwtii^es  Hhig^r  and  yohn^on^  concurred. 
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Mr.  Justice  Cokock  : 

I  dissent.  The  uniform  construction  of  the  statute  has 
been,  that  on  the  second  court,  the  accused  must  be  dis- 
charged if  he  comply  with  the  requisites  of  the  act  in  de- 
manding his  trial  theiirst  day  of  the  court,  &c; 

DaviSy  solicitor,  for  the  motioxK 
Thfimpson^  contra. 

fa. J    See  this  case  reported,  ante  252.        R. 


Andrew  Lark  vs.  John  ChappelI. 

Where  the  defendioit  was  served  with  a  writ,  by  a  copy  being  left  at  his 
house,  as  is  required  by  tJie  act,  and  on  a  motion  to  set  it  aside,  upon 
affidavit  that  **  he  was  without  tlie  limits  of  the  state  at  the  time,  to  vit, 
in  Georgia,"  without  saying  that  he  was  surprised  or  was  in  danger  of 
suffering  injury  by  his  not  knowing  of  such  service,  the  court  relbsed 
to  set  it  aside ;  as  the  party  may  reside  on  the  borders  of  the  state,  and 
may  have  only  g^ne  into  his  fields,  or  any  small  distant  out  of 
the  state,  in  order  to  avoid  the  serV|ice  of  legal  process. 

Tried  at  Laurens,  Spring  Term,  182d» 

X  HE  defendant  in  this  case,  had  been  sued  by  leaving  a 
copy  of  the  writ  at  his  usual  place  of  residence.  At  tfae 
return  of  the  writ,  he  moved  to  set  aside  the  service,  on  the 
ground  that  he  was  out  of  the  state  at  the  time.  In  sup- 
port of  his  motion,  he  produced  an  affidavit  of  which  the 
following  is  a  copy  : 

The  defendant  makes  oath  that  at  the  time  the  copy  writ 
in  the  above  case  was  left  at  his  house,  he  was  without 
the  limits  of  this  state,  (to  wit,)  in  the  state  of  Georgia* 

The  presiding  judge  being  of  opinion  that  the  acrvice 
was  not  good,  ordered  it  to  be  set  aside. 

This  was  a  motion  to  reverse  that  decision. 

Mr,  Justice  Noft  delivered  the  opinion  of  the  court. 
The  act  upon  the  construction  of  which  the  present  mo- 
tion depends,  is  in  the  following  words  :  **  In  case  the  de- 
^  fendant  shall  abscond  or  absent  himself,  so  that  he  cannot 
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be  found,  the  marshal  or  his  deputy  shall  serve  the  de- 
fendant therewith,  by  leaving  a  true  copy  of  such  writ,  at 
the  dwelling  house  or  the  most  usual  and  notorious  place 
of  residence  or  habitation  of  the  defendant.  Sec.  provided 
that  nothing  in  this  act  contained,  &c.  shall  extend  to  any 
person  or  persons  g-one  off  from  this  settlement^  and  not  be- 
ing  actually  resident  in  the  same^  at  the  time  when  the  copy 
of  such  writ^  shall  be  left  at  the  house  of  such  person  as 
aforesaid!^ 

The  principal  object  of  the  act  appears  to  have  been  to 
obviate  a  difficulty  which  it  is  apparent  must  frequently 
happen  in  the  service  of  writs,  when  the  defendant  is  acci- 
dentally or  designedly     from    home.     Nevertheless    it 
would  be  contrary  to  the  spirit  of  it,  to  give  it  such   con- 
struction as  to  subject  a  person  to  a  judgment,  who  had 
not  the  means  of  knowing  that  a  suit  had   been   instituted 
againt  him.     Perhaps  it  will  be  difficult  to  give  it  any  con- 
struction that  will  not  be  attended   with  some  inconve- 
nience.    We  must,  therefore,  look  for  that  which  (atten- 
ded with  the  least  mischief,)  will  give  it  the  most  practi- 
cal operation.     It  will  be  observed,  that  the  states  of  No* 
Carolina  and  Georgia,  bound  our  state  in  its  whole  extent 
on  two  sides.     The  citizens  of  each,  are  separated  only  by 
an  imaginary  line.     A  man's  house  may  be  in  one  state, 
an4  his  plantation  or  his  garden  in  another.     The  devi-  ' 
ding  line  of  the  states  may  even  divide  his  house,  leaving 
one  part  in  one  state,  and  the  other  in  another.     Now  it 
cannot  comport  with  the  spirit  of  the  act,  to  say  the  ser- 
vice of  a  writ  shall  be  void,  merely  because  the   party  was 
walking  in  bis  garden  or  had  rode  to  his  plahtation  in  ano- 
ther state,  not  a  mile  from  his  house  at  the  time  the  copy 
was  left.     On  the  other  hand,  a  party  might  be  surprised 
by  the  service  of  a  writ  in  such  manner,  when  absent  in  a 
foreign  state  or  country.     But  it  would  always  be  in   the 
power  of  the  court,  to  protect  or  relieve  a  person  from  any 
mischief  which  might  be  about  to  result  from  such   a  ser- 
vice, under  these  circumstances.     In  the  present  case,  the 
defendant  barely  say^he  was  in  the  state,  of  Georgia,  when 
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the  writ  was  set-ved.  He  does  riot  den}^  KaViiig  rfefccived 
khe  copy  writ,  or  say  that  \it  has  betrii  surprised,  or  is  m 
danger  of  sufiRiring  any  injury  hj  ft.  If  such  aft  objectioD 
was  to  be  allowed,  the  service  of  half  the  writs  on  ttic  two 
frontiers  of  thr  state  probably  would  bt  set  iiside,  atod  the 
bbject  of  the  act  In  a  great  measufe  defeated.  I-  tliiak 
that  the  ser^'irc  pf  the  writ  w^s  good,  fiotwithstfttftling  the 
defendant  happened  to  be  6ver  the  line  of  the  stkte,  M  the 
time  the  copy  was  left  at  his  house.  The  motioxi  must 
therefore  be  grnnted. 

Justices  Gantt  and  Huger^  concurred. 

Mr.  Justice  Richardson^  dissented. 

Simpson  £#  Dunldp^  for  the  motion. 
CTNeaV  &f  Irty,  contra.  ' 


Treasurers  of  the  State  vs.  M.  C<  WiGOniB. 

Defects  in  a  replication  must  be  taken  advantage  of  by  special  demv- 
rcr. 

Where  the  pUlntifi^  were  stated  to  be  tbb  successors  of  fhe  trasouren 
to  whom  the  bond  in  suit  was  g^^en,  if  the  dofendmt  objecti  to 
their  beib^  the  successors,  he  must  plead  it  in  abatement. 

To  an  action  upon  tlie  sheriff's  bond,  wm  eat  factum  and  peifonnance 
were  pleaded.  Issue  on  the  first,  and  replication  that  the  defendant  had 
collected  a  certain  sum  and  had  not  paid  it  over,  poraoant  td  the  or> 
der  of  court;  to  which  the  defendant  demurred  geneial^.  TW 
court  oremiled  the  demui^r ;  th^  jury  ibund  for  the  frfaintill^  oathe 
issue  of  fact ;  the  Court  ordered  the  condition  of  the  bond  to  be  flb' 
mitted  to  the  juiy^  to  assess  the  damages. 

X  H  IS  was  an  action  of  ithx.  oh  a  slieriff^'s  bond,  to  which 
the  pleas  of  non  est  factum  and  performance  yitttt  plead- 
ed. Issue  was  taken  in  the  former,  and  a  replication  pot 
in  to  the  latter,  setting  forth  a  bi^rach  ito  not  ptt3^g  over 
certain  monies  arising  froth  the  sale  of  tttk  estate  hi  ft  cae 
of  partition,  pursuant  to  the  order  of  court.  To  the  re- 
plication the  defendant  demurred,  and  the  plaintiflRi  joiiied 
therein. 


r 
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The  demurrer  was  overruled' by  the  court,  and  the  jury 
ibund  for  the  plaintiiF,  on  the  issue  of  fact.  The  defend- 
ant then  iitsiated  on  his  right  to  have  the  condition  of  the 
hood  submitted  to  the  jury  to  assess  the  damages ;  but  in 
a&  much  as  in  the  replicatioil  the  ^um  which  had  been  re^ 
eeived  by  the  sheriff  under  the  sale  which  had  been  order- 
ed, was  particularly  set  forth,  and  that  fact  being-  admit- 
ted by  the  demurrer,  it  superceded,  in  the  opinion  of  the 
edurt,  the  necessity  of  a  reference  to  the  jury ;  there  be- 
ing no  necessity  to  prove  what  the  pleadings  admits 

The  defendant  also  claimed  the  right  of  entering  up 
a  judgment  of  nonsuit,  on  the  ground,  that  the  pbintiffs 
had  failed  to  prove  that  Levy  and  Elmore^  in  whoafe  names 
this  action  was  brought,  weris  the  successors  in  office  at 
the  time  of  bringing  the  action  of  the  Treasurers  to  whom 
the  bond  was  originally  gilren.  In  the  argument  on  the 
demurrer^  various  objections  were  also  urged  as  to  the 
insufficiency  of  the  replication,  and  noticed  in  the  brief 
under  the  following  grounds  : 

1st.  Because  the  replication  did  not  set  out  who  were 
the  persons  injured  by  the  sheriflp. 

Sd.  Because  the  replication  did  not  shov^  thiit  the  mo- 
ney collected  by  M.  C.  Wiggins  wsis  collected  ia  his  offi- 
cial capacity. 

3d.  Because  it  was  not  alleged  that  the  court  had  or- 
dered a  sale  in  a  case  of  intestacy. 

4th.  Because  it  was  not  averred  that  David  Archer,  to 
whom  the  sheriff  wad  directed,  by  the  order  of  court,  to 
pay  a  part  of  the  sum  collected,  as  guardian,  had  given  the 
security  required  by  the  order  of  court. 

5th.  Because  the  persons  claimirtg  as  plaintiffs  in  thiil 
miction,  had  separate  and  distinct  interests. 
^  The  case  waft  tried  before  Judge  Gdntt,  Spring  Term, 
18SS,  at  Camden,  who  overruled  all  the  foregoing  objec- 
tions. The  present  was  therefore  a  riiotion  for  a  nonsuit^ 
or  a  new  trial,  gn  the  grounds  above  noticed. 

79. 


SfH  Colunbia,  I8M, 

Mr.  Juftttce  Gantf  delivered  the  opinion  ef  the  toiirt# 
A  drmurrer  in  pleading  is  an  admission  by  the  adverse 
fxrty  of  the  fact  charged  in  the  cqunt  or  declaration,  plea^ 
it^pbcation,  &c.  but  refers  ^e  law  arising  on  such  fact,  to 
the  judgment  of  the  court ;  and  on  a  general  demurrer, 
which  this  was,  judgment  ifi  to  be  given,  as  the  right  shall 
appear,  without  regard  to  any  imperfection  as  to  the  iorna 
of  pleading. 

It  would  be  unnecessary  to  go  into  the  distinction  be- 
tween ipa^ter  of  form  and/  subsiance,  fc^mally  so  strictly 
regarded  in  the  English  courts,  and  I  Hnllonly  observe,  that 
by  several  of  the  statutes  of  Jeofails,  the  distinction  has 
been  in  a  threat  measure  done  away.  If  the  plaintiffs  were 
not  the  successors  of  the  treasiurcrs,  to  whom  the  land  was 
given,  and  advantage  was  intended  to  be  taken  c^  that  cir- 
oumstance^  it  ought  to  have  been  pleadrd  in  abatemem ;  ami 
as  rrgards  the  s6pposed  defects  in  the  replication,  the  de* 
fondant  to  take  advantage  thereof,  ought  to  have  demurred 
specially.  Ostensibly,  the  plaintiffs  appeared  to  be  fairly 
oititled  to  i^ceive  certain  monies  which  had  been  collected 
by  the  sheriff  under  an  order  of  court,  founded  on  proceed^* 
inprs  had  therein,  wherein  a  sale  had  been  ordered*  It 
was  aUeged  that  the  sale  had  been  made,  that  the  sheriff 
bad  received  the  money,  and  had  failed  to  pay  it  ovrr  as 
directed  by  the  order  of  court.  These  facts  were'  admit- 
ted by  the  demurrer,  and  the  defendant  cannot  screea 
lumself  imder  this  demurrer^  by  objections  which  have  no- 
thing to  do  wttb  the  merits  of  the  case.  The  court  are 
^ereforeof  opijoioB,that  the  demurrer  was  properly  over- 
ruled, as  also  the  motion  for  a  nonsuit }  but  they  think 
that  the  condition  of  the  bond  should  have  been  snbmttted 
to  the  jury,  in  order  to  the  assessment  of  the  damages 
ifhkh  had  acenied  to  the  plaintiff  by  the  breach  assifscd ; 
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wtiich  procedure  is  ordered  before  the  plfdotifls  can  take 
out  execution.  ... 

Justices  Cokock^  Nott^  Richardson  and  Huger^  concur- 
red. 

.   JBblmeSj  fpr  the  motion^ 
S.  D.  MilkTy  contra. 

Andre  Matthieu  vs.  William  Nixom. 

Inhere  tbe  pUuntifTs  declaration  contains  three  counts,  (1)  as  endon^t, 
(2)  lor  goods  sold  and  delivered,  and  (3)  quantwn  vaUbatU,  be  is  n^t 
oonfined  in  his  evidence  to  any  particular  one. 

Assumpsit. 

J.  HIS  w^  amotion  to  set  aside  a.  nonsuit  ordered  by 
Mr.  Justice  Garttt^ 

Because  the  presiding  judge  was  wrong  in  confitiing 
the  plaintiff  in  this  case,  in  his  proof,  to  the  first  count  \u 
his  declaration  against  the  defendant  as  endorser,  saying 
that  as  the  plaintiff  had  sued  as  endorsee,  he  therefore 
could  not  give  evidence  in  support  of  the  second  count, 
which  was  for  goods,  8cc.  sold  and  delivered,  or  on  th^ 
third,  which  was  for  their  value  in  the  usual  form  of  st 
quantum  valehmnt. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

A  new  trial  is  ordered  in  this  casCyOb  the  ground  taken 
in  the  brief;  the  court  being  of  opinion  that  it  was  com-, 
petent  for  the  plaintiff  to  offer  the  evidence  which  waH 
overruled  by  the  court. 

Justices  Colcock^  Richardson  and  ^i/£*fr,  concurred. 

y.  Carter^  for  the  motion. 
y.  C.  Ccir/er,  contra. 


$7^  Columbia,  1838, 

Saunders  Glover  &  Co.  v<.  Admr.  of  A.  Ott. 

'What  are  necestariea  for  an  inftnt  is  a  question  of  law  for  the  court. 
flow  much  and  of  what  quality,  must  depend  upon  the  infanta  pec«i*> 
niary  circumstances,  and  of  these,  the  jury,  are  to  judge,    (a- J 

XiOdging,  clothing,  food,  medicine  and  education  are  necessaries  to  eve- 
ry infant ;  such  articles,  therefore,  as  come  under  such  heads,  must 
be  allowed ;  but  liquor,  pistols,  powder,  saddles,  bridles^  whips,  fid- 
dles, fiddle-strings,  &c.  are  not  to  be  aUow^« 

Jl  HIS  was  an  action  on  an  open  account.  The  defendant 
relied  on  the  plea  of  infancy.  The  replication  stated  that 
the  account  was  for  necessaries  furnished.  On  this,  issue 
was  joined.  The  whole  account  amounted  to  S606  95, 
of  which  JB329  50,  had  been  paid.  The  items  in  the  ac- 
count were  various.  Some  for  clothing,  medicine,  books, 
and  others  for  saddles,  bridles,  whips,  liquor  of  different 
]sinds,  fiddles  nnd  fiddle -strings,  powder  and  pistols. 

The  verdict  rendered,  was  for  g267  45. 

A  motion  was  now  submitted  for  a  new  trial,  on  the 
ground  that  the  yerdict  includes  articles  that  are  notneces* 
saries. 

» 

Mr.  Justice  Huger  delivered  the  opinion  of  the  court* 
What  are  necessaries  for  an  infant,  is  a  question  of  law 

for  the  decision  of  the  court.     How  much,  and  of  what 

..      .  « . 

quality  the  necessaries  should  be,  must  depend  upon  his 
pecuniary  circumstances,  and  of  these,  the  jury  are  the 
judges. 

Lodging,  c|qthing,  food,  medicine  and'  education,  are 
necessaries  to  every  infant.  Such  articles,  therefore,  as 
come  under  these  heads,  must  be  allowed.  The  others, 
such  as  liquor,  pistols,  powder,  saddles,  bridles,  whips^ fid- 
dles, fiddle-strings,  &c.  amounting  to  SSlll  53  1*2,  ought 
not  to  have  been  allowed.  A  new  trial  must  therefore  be 
granted,  unless  the  plaintiff  shall  remit  so  much  of  the  ver- 
dict. 

Justices  Nott^  Richardson  and  ColcQckj  concurred. 


May  Terra.  578 

Mr*  Justice  Gantt : 

I  concur  in  the  opinion,  so  far  as  it  relates  to  the  specie 
fied  deductions^  but  I  think  it  should  go  back  for  the  jury 
to  say  whether  all  the  Vemaining  articles  were  necessary 
or  not,  particularly  as  respects  the  quantity  of  cloth  char- 
ged. 

Felder^  for  the  motion. 
Glover^  contra. 


fa.  J  See  Rain-waUr  w.  Durham,  2  A««  y  Mr  Cord,  524.  "  An  in- 
fant, (says  Judge  Brevard,  in  the  case  of  BouclutU  vs.  Clary,  at  Colum- 
bia, 1815,)  may  bind  himself,  or  contract  for  necessan*  meat,  drink,  ap* 
ptrel,  physic,  schooling,  and  the  like;  suitable  to  the  circumstances 
and  situation  of  the  infant  in  life,  and  the  society  in  which  he  moves.  The 
articles  in  such  case,  ought  to  appear  to  be  necessary  for  him,  and  plainly 
,  and  clearly  so,  and  to  be  furnished  at  reasonable  prices/'      R. 


Cadey  Geuing  ads.   The  State. 

a  husband,  whose  wife  in  his  presence  retails  spirituous  liquors,  with- 
out a^ license,  is  liable  for  the  same. 

Of)  an  indictment  for  retailing  spirituous  liquors,  without  a  license,  the 
State  need  not  ph)Ye  that  the  defendant  had  not  a  license,  as  the  de- 
fendant must  prove  he  had  one. 

Tried  before  Mr.  Justice  Ganttf  Chester  district, .  Spring 

Term,  1822. 

X  HE  defendant  was  convicted  on  a  charge  for  re- 
tailing spirituous  liquors,  without  license,  contrary  to  the 
act  of  asaeonUy.  He  appealed  for  a  new  trial  on  several 
grounds  : 

1st.  That  it  ought  to  have  b^p  proved  that  the  defend- 
ant, either  sold  the  liquor J^jP^on,  or  authorized  the  sale 
of  it;  and 

,  2dly.  That  it  ought  also  to  have  been  proved,  that  the 
defendant  had  not  a  license  to  retail. 


J 
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Mr.  Justice  Gantt  delivered  the  opinion  of  the  court 
From  the  report  of  the  evidence  which  the  trial  furnish- 
ed^ it  appears  that  the  defendant  was  present  when  hn 
wife  sold  liquor  and  received  the  money  for  it;  and  it  wis 
distinctly  left  to  the  jury  to  determine  from  the  circua- 
stances  attending  the  transaction,  whether  the  sale  thos 
made,  was  with  the  privity  and  assent  of  the  husband 
Without  this^  they  were  told  the  husband  was  not  answer- 
able tor  the  improper  conduct  of  his  wife.  The  verdict 
of  the  jury,  therefore,  on  this  ground,  is  conclusive  of  the 
fact,  that  the  act  of  the  wife  in  this  instance,  roust  b^  con- 
sidered as  the  act  of  the  husband  himself. 

On  the  2nd.  ground,  the  testimony  furnished  was  aboa* 
dant  to  shew  that  the  defendant  did  ^ell  without  a  license. 
yohn  Blakehj^  a  witness  sworn  on  the  trial,  proved  that 
the  defendant,  on  being  advised  by  him  to  get  a  license, 
after  having  been  in  the  practice  of  retailing  for  five  or  six 
years,  declared  that  he  would  not. 

But  independent  of  this  evidence,  which  is  of  itself  sufi- 
cient  to  shew  that  the  defendant  sold  without  a  license; 
L  it  i£  the  opinion  of  the  court,  that  the  burthen  of  the  proof 
f^lay  on  the  defendant,  and  that  it  was  incumbent  on  him  to 
I  shew  that  he  had  been  licensed  to  retail ;  a  fact,  which  if  it 
:  existed,  could  easily  have  been  made  to  appear  by  the  ad- 
\duction  of  his  license. 

The  motion  for  a  new  trial  is  refused. 

Justices  Colcock  and  Huger^  concurred. 

Mr  Justice  Richardson : 

I  dissent  from  the  opinion  that  the  burthen  of  proof  to 
shew  the  defendant  had  a  license  lies  upon  him.  The 
State  ought  to  prove  he  had  no  license^  which  may  be  done 
by  the  commissioners  or  derk  of  the  board. 

May^  for  the  motion.  ^^  j 

Evans ^  contra. 


May  Term.  375 

HowELl  Adkikson  vs^  Elisha  Barfield. 

Where  the  plAintifr  attached  a  horse,  the  property  of  his  absent  debtor* 

*  in,  the  possession  of  the  defendant,  who  promised  that  if  the  plaintiff 

would  release  the  horse,  he  would  paj  tlie  debt,  the  Court  Held  the 

promise  g^ood ;  as  neither  being  within  the  statute  of  frauds,  nor  a  nv' 

dum  pactum,     C^J 

This  was  a  summary  process,  tried  before  Mr*   Justice/ 
Gd/if^,  Spring  Term,  1822,  for  Chesterfield  district. 

X  HE  following  facts  appeared  in  evidence  on  the  trial  oC  - 
the  case.  The  plaintiff  had  taken  out  an  attachment 
against  John  Braddock^  which  was  levied  on  a  horse* 
The  defendant  promised  Chat  if  the  plaintiff  would  release 
'  the'hofse,  he  would  pay  the  debt  for  which  the  attachmeot 
had  been  issued.  This  was  accordingly  done*  On  the 
trial  of  this  case,  it  was  insisted  that  the  promise  was  with- 
in the  statute  of  frauds  and  perjuries,  and  therefore  void  ; 
being  to  psty  the  debt  of  another,  and  iK>t  in  writing.  It 
was  also  contended,  that  the  agreement  was  nudum  pactum 
and  the  plaintiff  not  entitled  to  recover  on  it. 

Both  these  objections  were  overruled,  and  a  decree  was 
given  in  favour  of  the  plaintiff. 

Tlie  defepdant  appealed,  and  moved  that  the  decree  be 
set  aside,  and  that  a  nonsuit  be  entered  up  for  the  reasons 
tirged  CO  the  trial  below. 

Mr.  Justice  Gantt  delivered  the  opinion  of  the  court. 

On  the  last  ground  taken  in  the  brief,  founded  on  the 
rule  of  the  civil  law,  that  "  ex  nudo  pacta  non  oritur  actio ^^^ 
I  have  to  observe  that  the  consideration  on  which  the  pre- 
sent action  is  founded,  takes  the  case  entirely  out  of  the 
rule.  In  every  case,  where  the  consideration  is  one  of 
benefit  to  the  defendant,  or  of  benefit  to  a  stranger,  or  of 
damage  or  of  loss  sustained  by  the  plaintiff,  at  the  request 
of  the  defendant,  assumpsit  may  be  maintained.  Indeed 
the  authorities  go  so  far  as  to  say,  that  an  inconvenieoce 
sustained  by  the  plaintiff,  however  small,  may  be  a  suffi- 
cient consideration  if  suffered  by  the  plaintiff,  with  the 
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consent,  either  express  or  implied  of  the  defendant  ;  or  iii 
the  language  of  pleading  ^*'  at  the  special  instance  and  re- 
quest of  the  dtifendant."  (See  1  T.  R.  21.  8  T.  R.  6ia) 
In  this  case,  therefore,  the  plaintiff  on  the  promise  of  the 
defendant  to  pay  the  debt,  if  he  would  release  his  right  to 
the  horse  under  the  attachment,  gave  up  a  lien  which  the 
attachment  had  created,  and  in  doing  so,  he  most  probablj 
relinquished  at  the  same  time,  all  other  expectation  of  se- 
curing his  debt,  but  what  arose  from  the  promise  of  de- 
fendant.    This  ground,  therefore,  cannot  be  maintained. 

Nor  is  the  2nd*  ground  a  more  tenable  one.  Where  a 
promise^is  made  to  a  landlord  who  goes  to  distrain  for 
rent,  that  if  he  would  desist  from  making  the  distress,  the 
promiser  would  pay  the  rent  in  arrear,  such  a  promise  has 
been  held  not  to  be  within  the  statute,     (a  Wils.  308.) 

The  analogy  between  the  case  put,  which  is  recognized 
as  law  by  lord  Eldon^  in  the  case  of  Houlditch  vs,  Milne^ 
(3  E&p.  N,  P.  C.  86,)  jmd  the  one  under  consideration,  is 
certainly  verj'  strong.  The  attachmenfgave  to  the  plain- 
tiff priority  of  claim,  quoadi\i^  property  attached.  He  had 
a  lien  upon  the  horse,  in  virtue  of  his  attachment,  and  this 
having  been  relinquisiied  on  the  promise  of  the  defendant 
to  pay  the  debt,  the  statute  of  frauds  cannot  apply  to  the 
case. 

The  motion,  therefore,  to  reverse  the  decision  made  on 
the  circuit,  is  for  the  reasons  given,  refused. 

Jastices  Nott^  Richardson  and  Colcock^  concurred* 

Evans^  for  the  motion. 
.   MclveVy  contra. 

fa. J    See  mnie  486,  the  caae  xi^M^Cray  vs.  Madden,         R 


May  Term.  477 

JoBx  Zeigler  vs.  Wm.  G.  Hunt,  et  tix.  admr's  of  D, 

Barsh. 

iTo  a  clum  for  work  uid]«bor,th«  statute  of  Kmitations  does  not  conf- 
luence to  run  from  the  time  the  contract  was  made,  but  from  the 
time  the  work  was  finished.  •  -  A'promise  to  pay/  always  continues  up 
to  the  time  the  work  is  done. 


Orangeburgh,  Spring  Term^  1822. 
Mr.  Justice  Nott  delivered  the  opinion  of  the  court.; 
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HIS  was  an  action  brought  for  carpenters  work.  The 
performance  of  the  work  and  the  value  of  it  were  suffi- 
ciently  proved.  And  although  there  was  some  little  con- 
flicting evidence;  the  preponderance  wa^  clearly,  I  think, 
in  favour  of  the  plaintiff. 

The  defendants  relied  on  the  statute  of  limitations* 
But  in  order  to  have  the  benefit  of  It,  it  was  necessary  to 
date  its  commencement  at  the  time  of  the  contract,  and 
not  at  the  time  the  work  was  finished.  But  that  was  an 
incorrect  view  of  the  subject.  A  prbmise  to  pay,  always 
continues  up  to  the  time  the  work  is  done  i  otherwise,  as 
has  been  well  observed  by  one  of  my  brethren,  if  one  man 
continue  in  the  employment  of  another  four  years,  the 
demand  for  his  services  would  be  barred  by  the  time  he 
had  been  employed. 

Another  ground  of  defence  relied  on,  was  that  the  plain* 
tiff  quit  his  work  before  it  was  finished,  and  therefore,  he 
had  forfeited  his  claim  for  compensation.  But  it  was  not 
his  faults  He  quit  his  work  for  the  want  of  materials, 
which  it  was  the  duty  of  defendant's  intestate  to  have 
found,  and  with  his  consent.  -He  was  entitled  to  pay  for 
the  work  which  he  had  done.  •  The  jury  have  given  him  a 
verdict,  and  the  court  is  quite  satisfied  with  it.  The  mo- 
tion is  refused. 

Justices  Gantty  Richardson^  Colcock  and  Huger^  concur- 
red* 

Chappell^  for  the  motioik 

^  C/ot7ffr,  contra. 

7^ 
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McKzowN  et  tcx,  aob.  D.' JoBmotr. 

iLvife etiiMt  Mmnnt  ft tn^wik  (M«to beoade  idbte  to m  u^ioni 
io  the  ppctenpe  ^  mi  m  eoanoziaa  vit£  iitr  Iwribmd.  In  flueh 
CMe«  dK  m  wippecd  to  ict  HMkr  bifl  aitttarity*  mmI  be  aIm^  nu«t  te 
tued. 

Where  the  tretpan  is  coraroiHed  by  the  wUe  alone,  the  fauaband  muat 
be  joined  in  Reaction ;  bot  the  dechraiionmilit  alate  tfaatitwaaao 
ccMWuttad  by  tfae  wife* 

An  action  on  the  case,  for  jointly  enticing  and  haibourin^  a  alave»  vUl 
fwt  lie  afainat  huaband  and  wife ;  the  declafatson  ahould  state  the  ma* 
ticing  and  haibouring  to  ha?e  been  done  by  the  wifeaolely. 


Ti 


HIS  was  aa  acik«  on  the  caa^  agamt  a  hasband  and 
wife^  for  enticing  away  and  harbouring  «  negro  hi  the  poa* 
aeaaion  of  the  platotiflT. 

The  declaratioa  alleged  the  enticing,  iiarbouriiig,  &c« 
to  be  comnritted  by.  huaband  and  wtfe. 

It  was  proved  that  the  f4aititiff  had  hired  iht  mmgro  m 
queatioa^  at  8170  per  amnm^ 

The  only  evidence  legally  before  thfe  court,  was  n  eoQ^- 
iearion  of  the  hnthandt td  this  *t:flbc|,  ^  that  his  wife  Mil 
tjhildren  did  harbour  Che  negfo,  but  that  it  was  apunst  his 
iriR,^  and  there  were  no  other 'words  or  drcunstaimBS 
proved  by  the  witness  who  testified  to  this  admission* 

The  jury  found  a  i^crdict  for  one  huinlred  and  sc^^enty 
dollars. 

The  defendant  now  anoved  for  a  new  trial,  becavae  Ae 
Samages  were  excessive  :  i^nd  in  arrest  ^of  judgement, 

Becaua^an  action  woidd  not  lie  against  husband  and 
<wife,  for  jointly  enticing  and  harhottriag  a  skve ;  hot  the 
fleclaratioii  should  have  stated  the  enticing  and  harbouting 
toliare  been  oofmnitted  by  the  irifc  sokljf. 


'Mr.  f  u^ce  Cofcoci  defirered  flie  opinion  of  the  court* 
In  this  case,  the  motion  in  arrest  of  judgment  must  pre- 
vaiL  Trespass  cannot  be  laid  to  have  been  committed  joint- 
ly by  bu§|Mmd  sod  wife.    If  in  fact,  it  be  so  committ  ?d,  the 


MajTerm.  $7% 

husband  done  must  be  tried ;  for  the  wife  is  not  implicated 
when  acting  in  the  presence  of,  or  by  the  command  of  her 
husband. 

The  only  tudiority  to  be  found  against  this  doctrine  is 
that  to  which  the  court  has  been  referred  in  this  case^ 
viz.  1  Chityy  IM ;  who  certainly  does  say,  diat  ^  for  as- 
saults and  other  wrongs,  in  which  two  persons  nuiy  cpn« 
cur,  the  husband  and  wife  may  be  sued  jointly  for  the  act 
of  both,  and  the  acquittal  of  the  husband  will  not  preclude 
the  plaintiiF  from  recovering.     But  on  an  examination  of 
the  authorities  referred  to,  it  will  be  found  that  they  do  not 
support  the  position.    The  case  from  Fentris^  states  that 
it  was  an  acti<Mi  against  husband  and  wife,  but  does  not 
state  th^t  itw;te  charged  to  have  been  committed  by  both* 
On  the  contrary,  it  furnishes  what  is  to  my  inind  conclu^ 
sive  evidence,  that  it  was  not  so,  i.  e.  first,  that  th^e  hus* 
band  was  acquitted,  and  secondly,  i^  >•  ^^  thait  in  di« 
cast,  that  the  husband  ought  to  have  been  jompd  only  for 
conformity,  which  seems  to  shew  that  the  act  was  commit- 
ted by  her  alone.    The  .other  fferny  vs.  Guie^  from  2>/- 
perton,  106,  which  is  a  caae  of  trespass  by  the  wife,  atod 
all  the  cases,  as  far  as  I  coidd  procure  the  books,  seem  'aa 
wide  of  the  position.    The  qase  in  2  Bacon^  50S,  fr6nl 
2  Lev*  63,  when  explained  by  the  note,  shews  clearly  that 
abe  •ct  was  done  by  the  wife. 

I  feel  therefore  bound  by  the  long  and  well  establislted 

doctrine,  diat  a  wife  cannot  commit  a  trespass,  (so  as  16  be 

made  liaUe  to  an  action,)  in  the  presence  of,  or  in  connex* 

ion  with  her  husband.     In  such  case,  she  is  supposed  to 

act  under  his  anthorhy ,  and  he  alone  must  be  sued.   Where 

the  trespass  is  committed  by  the  wife  alone,  the  husband 

OKist  be  joined  in  the  actioo ;  but  the  declaration  must 

^ate  that  it  was  so  committed  by  the  wife.    See  I  Chithf 

82*-— Bacon,  title  Baron  bP  Femcj^  Chmyn^  (same  title,) 

and  also  the  case   of  Ckitfman   et  nxm  v^   Hardy  •  &f 

sfxw  decided  in  this  co«rt« 

Theni^an  being  against  both- for  a  tresg^ss  Sommined 
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by  both,  and  the  vercKct  general,  the  judgment  must  be 
arrested. 

The  motion  is  granted. 

Justices  Nott  and  Huger^  concurred. 

Feareson^  for  the  motion. 
dark  &P  Buchanan^  contra* 


The  ExEctTTORs  or  Aaron  Gates  vs.  Jesse  Wadliwc- 

TON. 

There  is  no  legislative  act  in  this  state  declaring^  whicbt  or  whether  anj> 
of  our  rivers  are  to  be  considered  as  public  or  navl^ble. 

The  rule  of  the  English  cotomon  law,  that  no  river  is  navigable  except 
where  the  tide  ebbs  and  flows,  is  not  applicable  to  this  country;  («.) 
but  that  cannot  be  considered  a  navigable  river,  the  natixnl  ob- 
■tructions  of  which,  prevent  the  passage  of  boats  of  any  descripticw 
whatever. 

A  river  that  is  merely  capable  of  being  made  navigable  is  considered, 
as  respects  the  owners  ot  the  adjacent  lands,  as  a  mere  imaginary 
line,  -the  claim  of  each  extending  to  the  center  of  the  bed,  (^iw7«e 
adJUum  aqua. J  But  an  individual  has  i>ot  such  ftn  exclusive  right  to 
a  river  which  is  capable  of  being  made  navigable,  that  th|e  legislature 
lyiay  not  declare  it  to  be  a  public  liighway,  whenever  4he  obstructions 
are  removed,  and  it  becomes  fit  for  public  use. 

The  public  may  use  the  waiters  for  the  purpose  of  navigation  ;  but  tkat 
does  not  ifnp^r  the-  right  of  the  individual  to  ^nt  aoil  and  uae  of  the 
water,  as  far  af  is  consitent  with  the  right  of  the  public» 

A  purchaser  must  be  supposed  to  know  as  well  as  the  seller  what  right 

and  title  an  individual  can  have  to  a  navigable  river.    C^'J 

'.       .     . 

«  Newberry,  Spring  Term,  182£, 

X  HIS  was  an  action  of  debt  on  bond*  Defence,  a  failore 
ol  coi>8lderatioji  in  part,  for  which  the. defendant  was  enti- 
tled to  a  deduction. 

It  appeared  in.  evidence,  that  Aaron  Cates^  in  his  life 
time,  was  seized  and  possessed  of  a  tract  of  land,  lying  on 
both  sides  of  £noree  river^  which  by  his  will,  he  directed 
his  executors  to  sell.    Pursuant  to  the  will,  they  had  the 

7  t 
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land  divided  and  sold  in  several  lots.  The  defendant 
purchased  and  received  titles  for  one  lot  or  tract,  lying  on 
the  north  east  side  of  the  river.  The  words  of  the  .deed, 
or  so  much  of  it  as  it  is  necessary  to  notice,  are  as  follows  : 
'*■  do  grant,  bargain^  sell  and  release  unto  Jesse  Wadltngton^ 
all  the  right  and  title,  which  the  said  Aaron  Cates  had  at 
the  time  of  his  death,  in  and  to  all  that  tract  or  parcel  of 
land  containing  four  hundred  and  furt\  three  acres,  (more 
or  less,)  situate  in  the  district  ttjoresaid,  on  the  north  east 
side  of  Enoree  river ;  and  hath  such  shape,  metes  and 
bounds  as  by  a  reference  to  a  resurvey  plat  thereof,  hereto 
annexed,  appears.*' 

Annexed  to  this  deed,  was  a  plat  which  was  represented 
to  include  ©ne  half  of  the  river.  At  the  bottom  of  the  plat, 
was  a  certificate  of  a  surveyor  in  the  following  words  : 
''^  I  have  admeasured  and  laid  out  to  Jesse  Wadlingion^  a 
tract  of  land  containing 443  acres,  including  one  half  of  the 
river  ;  it  being  parts  of  sevt-ral  tracts  granted,  &c,  situated 
in  Newberry  dibtrict,  on  Entiree  river ;  bounded  by  lines 
running  N.  W,  and  N.  E.  on  James  Wadltngton's  land  ; 
N#*W.  and  N.  E.  and  E.  on  said  kind,  See.  W.  on  part  of 
said  CatesVATifl  to  the  riverjthence  with  the  river  as  boun- 
dary to  the  beginning,** 

The  bond  in  question  was  given  for  the  purchase  mo- 
ney of  this  land.  It  was  contended  on  the  part  of  the  de- 
fendant, that  the  plat  by  reference  became  a  part  of  the 
deed.  And  that  by  platting  in  one  half  of  the  river,  the 
plaintiff  bad  undertaken  to  convey  it.  That  the  river 
Enoree,  was  capable  of  being  made  navigable*  though  it 
was  admitted  that  at  present  it  was  not  so.  And  that  ri- 
vers capable  oi  being  made  navigable,  are  not  subjects  of 
grant  nor  private  property.  The  defendants,  therefore, 
were  entitled  to  a  deduction  for  the  number  of  acres  of  ri- 
ver included  in  the  plat. 

The  jur}',  under  the  direction  of  the  court,  found  a,  ver- 
dict for  the  plaintiA*,  for  the  whole  amount  of  the  bond. 

This  was  a  motion  for  a  new  trial  on  the  following 
grounds  : 
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IsU  That  streams  capable  of  navigation,  or.  wht(;b  way 
be  madr  navigable,  are  not  the  subjtct  eiAerof  gmtor 
private  property. 

2ncL  Tbe{>lat  and  deed  taken  together,  did  convey  to 
the  defendant,  one  half  of  the  river. 

3rd.  Misdirection  of  the  court,  on  the  two  first grouod^ 
and  in  furtht:r  deciding  that  the  right  of  private  proper^ 
may  be  acquired  and  held  in  streams  susceptible  of  being 
made  navigable,  until  the  state  actually  makes  tbena  navi- 
gable* 

4th.  If  the  deed  did  not  convey  one  half  of  the  river,  yet 
as  it  appears  the  number  of  acres  covered  by  the  water 
was  computed  in  the  plat,  and  the  discount  was  for  the 
amount  of  the  value  of  land  covered  by  the  water,  it  oug^ 
to  be  allowed  either  as  a  discount,  or  on  the  merits  as  a 
plain  obvious  mistake* 

Mr.  Justice  l^ott  delivered  the  opinion  of  the  court. 

We  have  no  legislative  act  declaring  which,  or  whether 
any  of  our  rivers  are  to  be  considered  as  public  or  navi^ 
ble  rivers.  In  EngUnd;,  it  appears  that  by  the  nik»>  ft  .  i 
the  common  law,  no  river  is  eonsidered  navigable,  except 
where  the  tide  ebbs  and  flows,  {Davie* a  Reports^  Itt,  157.) 
But  that  rule  will  not  do  in  this  state,  where  our  rivers  are 
navigable  several  hundred  miles  above  thp  flowing  of  the 
tide.  And  there  are  .some  rivers  in  En^and^  (as  lord 
Hale  expresses  it,)  ^  whether  they  are  fresh  nr  salt,  whc^ 
ther  they  flow, or  reflow  or  not,  are  prima  facie publidjUf 
rie^  or  public  higways,  Sec."  (Hargraots  Lam  Troictx  9«) 
T|;ie  same  author  observes  that  fresh  ri  vers,of  what  kind  so- 
ever, do  of  common  right  belong  to  the  owners  e&  the  ad- 
jacent soil ;  so  that  the  owners  of  each  side,  have  ^i  coaa- 
mon  right  the  propriety  of  the  soil,  and  conaeqogntly  the 
right  of  fishing  uique  ndfbim  aqua.  (Do.  S.  Carter  ei 
aL  V9.  Mu'rcotet  oL  4  Burrows^  2l6d.)  And  although  we 
cannot  define  by  technical  terras,  what  constitutes  a  navi- 
gable river  in  this  state,  yet  1  fu^esume  we  may  venture  to 
say  that  cannot  be  considered  a, navigable  river,  thann- 


May  Term'.  08d 

tural  obstructions  of  which  prevent  the  passage  of  boats  of 
aoy  description  whatevier.  Nothing  more  is  contrnded 
for  on  the  part  of  the  Enoree  river,  than  that  it  is  ctpabie 
of  being  made  navigieible,  but  not  that  it  is  so  now.  '  It 
must,  therefore*  be  considered  as  respects  the  o^^ners  of 
lie  adjacent  lands,  as  a  mere  imaginary  line.  The  claim 
rf'each  extends  to  the  centre  of  the  btd  ;  and  cujus  est 
ghiin  ejus  est  usque  adcoehiin.  If,  therefore,  the  plaintiffs 
tad  actually  conveyed  one  half  of  the  riVer  inso  many 
rord8,they  would  not  have  conveyed  more  than  they 
'ere  eotided  to  convey.  But  the  deed  in  this  case,  is  can- 
ously  drawn.  It  contains  no  warranty  ;  and  \kt  plain- 
Si  have  conveyed  nothing  but  the  right  and  title  which 
e  testator  had  at  the  lime  of  his  death. 
I  do  not  mean  to  say  that  ati  iivdividual  has  such. an  ex- 
isive  right  to  a  river  which  is  capable  of  being  made 
vigable,  that  the  legislature  may  not  declare  it  to  be  a 
blic  highway, '  whenever  the  obstructions  are  removed^ 
i  it  becomes  'fit  for  public  use.  The  public  may  u^ 
!  waters  %x  the  purposes  of  nairi Ration  ;  but  that  does 
impair  the  right  of  Ae  individual  to  the  soil,  and  the 
of  the  water  as  far  as  is  Consistent  with  the  right  of  the 
lie.  - 

tut  admitting  this  to  be  a  navigable  river,  I  am  not  pre- 
id  to  say  it  would  affect  the  relative  rights  of  these 
lies.  I  have  idready  remarked  that  this  deed  contains 
lovenant  of  warranty.  The  plaintiffs  have  conveyed 
litig  more  than  the  right  and  title  which  the  testator 
at  the  time  of  his  death.  And  a  purchaser  ihust  be 
rosed  to  Icnow  as  well  as  the  seller,  what  right  and  ti- 
Q  individual  can  have  to  a  navigable  river, 
ae  de^e^dant  purchased  by  certain  metes  and  bounds ; 
therefore  entitled  to  all  within  those  metes  and 
ds.  If  the  river  be  a  part,  he  is  entitled  to  all  the  in- 
t  ^vrhtch  the  tejKtator  had  tn  it,  und  no  more.  The 
x>r  had  a  mtU  on  the  riven  The  defendant  has  had 
\jAitt,  poaaeaBioB  and  enjoyment  of  it.  He  still  conti- 
fo  ecgoy  it,  and  is  act  fikely  to  be  disturbed. 
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J  I  have  considered  all  the  grounds  of  defence  tagether, 

'  without  a  particular  reference  to  each.     And  I  am  satis- 

i  lied  that  the  motion  ought  not  to  prevail* 

'  The  motion  must  he  refused- 

Justices  Colcocky  Richardson^  Huffer  and  Gantij  con- 
curred. 


I 


CTNeall  &f  Johnsoriy  for  the  motion. 
Bauakmt^  contra* 


^a. J     Sec  Carsoii  v».  Blazer,  2  Jiinn,  475 ;  or   ff'kartcn**  Di;^,  TU. 
Jxmd^  11. 

fb.J  **  Warrandicf,**  (warranty)  says  Krslcine,  CLato  of  Scotland^ 
JB.  2,  Tit.  V*),  Sec,  12,  J  "  cannot  extend  to  burdens  which  ina>  affect  the 
suhji^ct  aft^r  the  g'rant^  whether  they  shall  arise  from  miafbrtune,  (c  g. 
inundation,)  or  from  9taiule  t  For  the  receiver,  as  he  has  the  whole  ben- 
efit arisini^  from  its  improvenient  after  that  period,  must  run  all  the  bi- 
xan^R  of  it«i  deteriorstton.  Nay,  this  doctrine  holds  where  the  saperre- 
nlni»  hurdrn  is  imposed  under  the  atithority  of  a  pnhKc  law,  prior  to 
the  grant,  uuless  the  receiver,  Toho  it  pretnimed  to  knfnp  (Jlf  burden  wkick 
ly  ian\  may  be  imposed  on  the  nthject,  has  taken  care  to  secure  haiDself 
afT-iiii^t  ii  by  eiipress  warrandice.'*  i£ee  notd  c.  to  Bond  tv.  futile 
bauntf  infva^  R. 


J.  P.  Bond  vs,  John  Quattlebaum. 

It  is  now  asettlprd  rule,  that  where  a  person  has  been  evicted  of  land,  or 
what  amounts  to  the  same  thing*,  where  he  is  deprived  of  ^  -by  a  p»- 
amount  title  in  another,  aUhou|^b  there  has  been  noeTiction,  he  is  en- 
titled to  recover  back  the  purchase  money  with  intetest^  and  iioth«iig 
more.  C**0  ^^  there  may  be  cases  where  th#  rents  and  profiti 
in  the  mean  time,  will  take  away  the  claim  of  the  party  to  interest. 

One  tract  callings  for  another  as  a  boundary,  precludes  the  idea  of  nxa- 
ningf  into  it. 

Every  person  accepts  a  grant  upon  the  fiuth  of  the  public,  and  not  of  the 
gtantee.    The  grantee  is  not  supposed  )>r»ffia /ao'e  to  know  any  thing 

•  more  of  it  than  what  appears  upon  its  face ;'  and  of  that,  the  purcha- 
ser from  him,  is  supnfised  equally  competent  to  jud^. 

It  may  be  laid  down  as  a  general  rule,  that  when  a  •  penon  sells  hnd  by 
the  metes  and  bounds  of  an  original  grant»'if  the  purchuer  gets  sQ 
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•  itieland  embisc^d  by  the  |^nt,  even  though  the  lines  shall  be  closed 
^  in  a   different  manner  than  was  contemplated  by  the  parties,  or 
should  even  contain  less  than  it  purports  to  contain,  the  purcha- 
sers can  have  no  recourse  to  the  seller,  except  upon  soone  special  c6- 
venant  or  intentional  mis^presentation^ 
■'  tf  a  deduction  is  to  be  made  for  a  particular  piece  of  land,  it  roust  be 
according  to  the  price  at  which  it  was  estimated  at  the  time  of  the 
-sale.    And  if  the  contract  was  for  a  gross  sum,  for  all  the  land,  with- 
out setting  a  specific  value  on  each  or  any  particular  tract,  then  the 
deduction  must  be  in  proportidn  to  its  relative  Value  and  impoitance, 
when  taken  in  connection  with  the  whole. 
A  conjectural  loss  which  flay  or  may  not  be  sustained  by  reducing  the 
profits  ofa^ioill  c^onot  be  tafken  into  consideration,  as  it  would  be  vi'r 
olating  the  rule,  that  the  deduction  should  be  made  wjth  reference 
to  the  value  of  the  land  at  the  time  of  the  sale,  (i.  e.  the  purchaaa 
money.) 
Consequential  damages  it  teema^  baye  never  been  allowed  to  be  set  off 
in  any  case  ;  C^'J  ^^^re  must  be  an  actual  failure  of  consideration  or  . 
the  defence  cannot  be  supported. 
So  far  as  the  defendant  can  show  that  the  object  of  his  purchase  htd 
been  actually  defeated,  he  is  envied  to^  a  deduetioD,  and  no  farther. 


Lexington,  Spring  Term,  1822. 


T, 


HIS  was  an  «ctiotiof  assumpsit  on  n  note  of  hand^  given 
for  a  body  of  land  consisting  of  a  number  of  tracts,  lying 
contiguous  to,  and  adjoining  each  other*  The  defendant 
claimed  a  deduction  on  account  of  a  deficiency  of  land, 
defect  of  title,  &c. 
It  was  contended, 

1st.  That  in  two  instances  the  lines  bf  the  adjacent 
tracts  so  intersected  or  ran  into  each  other,  that  part  of  the 
fcm<l  had  been  t^ice  sold. 

2nd.  In  another,  that  one  line  had  upon  actual  measure* 
ment«  been  found  »nuch  shorter  than  it  was  represented  to 
be  in  the  deed,  by  which  the  defendant  had  been  deprived 
of  a(>out  eighty  acres  of  land. 

3d,   That  to  one  tract,  the  plainttif  had  no  title. 
.  4th.   That  bv  the  loss  of  that  tract,  his   mill   would  b© 
lejiiroyed,  or  the  promts  much  diminished,  by  reducing  thc^ 

vater  which  flowed  back  ui^  *n  the  land. 

74 
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The  jury  found  a  verdict  of  6ve  huodred  doUars  tor  rtie 
defendant ;  which  in  effect^  exonerated  him  horn  the  pay* 
Oient  of  the  purchase  money,  gave  him  all  the  land  and 
five  hundred  dollars  for  accepting  of  it. 

This  was  a  motion  for  a  new  trial,  on  the  ground  that  the 
Tcrdict  was  contrary  to  evidence, 

Mr*  Justice  N^ott  delivered  the  opinion  of  the  court. 

It  is  nqw  understood  lo  be  a  settled  rule  of  law,  that 
where  a  person  hw  been  evieted  of  land,  or  what 
amounts  to  the  same  thing,  when  he  is  deprived  of  it  by  a 
l^ramouDt  titU  in  another,  although  there  has  been  no 
eviction,  he  is  entitled  tp  recover  back  the  purchase  money 
with?  interest,  and  nothing  more.  There  may  perhaps  be 
ease!>,  where  the  rents  and  profits  in  the  mean  time,  will 
tike  away  the  claim  of  the.party  to  interest. 

It  is  only  necess»ry,  therefore,  to.  lay  down  theruk  to 
aee  at  once  that  a  new  trial  must  be  granted  in  this  caae. 
It  was  found  upon  a  resurvey  of  the  land,  that  there  was 
left  to  the  defendant  a  greater  quantity  of  land  than  he 
had  purchased,  notwithstanding  all  the  deductions  nC 
Which  he  compkiins ;  so  that  the  verdict  in  fact,  retloraa 
io  him  ike  whok  of  the  purchase  money,  gives  him  move 
land  than  he  eriginally  expected,  and  fivetiundred  -dottaiw 
m^addilion*  Such  a  vtrdict,  it  is  obvious,  cannoc  be  sop* 
ported.  It  is,  howe^^tr,  necessary  to  go  .somewhat  mom 
into  a  detail  of  the  principles  by  which,  this  case  ia  So  be 
governed  for  the  instruction  of  the  court  and  jury,,  to 
whose  decision  it  is  again  to  be  submitted.  Witkregard  tof 
the  first  ground  of  defence,  this  court  are  of  ophiien  that 
by  the  true  construction  of  the  deed^  there  is  no  such  iatrr- 
eection  of  the  lines  of  the  adjacent  tracts,  as  the  defendant 
supposes.  The  conveyanee  of  the  tract  •belonging  to  C^r^ 
ity  Alhn  and  family,  as  also  that  of  the  Lwingtt^n  tract, 
calls  for  land  as  a  boundary  with  which  it  is  snpposed  to 
interfere.  Catling  for  it  as  a  boundary,  exctudes  the  i«)ea 
of  running  into  it.  The  deduction,  therdore,  claimed  on 
that  account  cannot  be  allowed. 
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^rh^  setond  item  stands  \ipon  ground  equally  untenabl«. 
The  piainttff  sold  the  land  according  to  the  mctcs  and 
bounds  of  a  certain  grant,  exhibited  at  the  time.  In  clo« 
aing  the  lines  of  that  grant,  one  iin«  is  found  to  be  shorter 
by  almiit  thirty  chains  than  it  was  represented  tu  be  in  the 
gram.  And  the  defendant  contends  that  he  is  entided  t9 
a  deduction  for  the  price  or  value  of  all  the  land  which 
would  be  embraced  by  the  cmtension  of  that  line  to  the 
whole  length  called  fon  In  answer  to  which,  I  think  it 
itf  ay  be  laid  down  as  a  general  rule^*  that  where  a  person 
sells  land  by  the  metes  and  bounds  of  an  original  grant,  if 
(he  purchaser  gets  all  the  Und  embraced  by  the  grant^ 
even  though  the  lines  shall  be  dosed  in  a  different  manner 
than  was  contemplated  by  the  parties,  or  should  even  con^ 
tain  less  than  it  purports  to  contain,  the  purchaser  cati 
have  no  recourse  to  the  seller,  except  iipon  some  speciat 
corvenaht  or  intentional  misrepresentation.  Every  per^ 
son  accepts  a  grant  upon  the  faith  of  the  public  and  not  of 
the  grantee.  The  grantee  is  not  supposed  firima  facie  ta 
knoMf  any  thing  more  of  it  Chan  what  appeahs  upon  the  face  | 
and  of  that,  the  purchaser  from  him,  is  supposed  equall^f 
competent  to  judge.  In  this  case,  the  defendant  has  aS 
the  hmd  contained  in  the  plaintiff's  grant,  and  thereAn'e  hai 
ifo  right  to  complain.  But  this  part  of  the  defence  stand# 
upon  still  weaker  ground.  The  defendant  has  ifever  beeil 
disturbed  in  the  possession  of  this  land.  He  has  shewn  no 
outstanding  paramount  title.  Nor  does  it  appear  that  the 
plaintiff  bad  not  a  good  title  to  all  the  land  which  the  de^ 
fendant  contends  is  included  in  this  part  of  his  deed.-  But 
that  is  not  all.  Tht^  reduction  of  ihis  line  is  occasioned 
by  the  extehsioi)  of  another,  which  gives  him  at  least  dou* 
bk  the  number  of  acres  which  the  grant  was  supposed  to 
contain  at  the  time  of  th^  purchase.  So  that  whut  he 
counts  upon  as  a  loss,  is  an  actual  gain  to  a  greater  amount 
than  the  loss  which  he  pretends  to  Have  sustained. 

.With  regard  to  the  third  item,  the  defendant  has  been 
more* successful.  He  has  shown  a  snhsisting  out  standing 
title  in  Charitjf  Alien  and  her  children,  to  a  port  of  the 
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land.  He  is  therefore  entitled  to  a  deduction  for  that  land, 
according  to  the  price  at  which  it  was  estimated  at  the 
time  of  the  sale.  And  if  the  contract  was  for  a  gross 
sum,  for  all  the  land,  without  sejtting  a  specific  value  on 
each,  or  any  particular  tract,  then  the  deduction  must  be 
in  proportion  to  its  relative  value  and  importance,  when 
taken  in  connection  with  the  whole,  - 

The  conjectural  loss  wTiich  may  or  may  not  be  sustain- 
ed by  reducing  the  profits  of  the  mill,  cannot  be  taken 
into  the  calculation*  It  would  be  violating  the  rule,  a| 
first  laid  down,  that  the  deduction  should  be  made  with  re- 
ference to  the  value  of  the  land  at  the  time  of  the  sale. 
The  policy  of  allowing  this  species  of  defence,  where  there 
has  been  no  eviction,  is  at  kast  doubtful.  If  the  embar- 
rassments to  which  it  has  lead,  had  been  foreseen,  it  is  pro- 
bable it  would  never  have  been  introduced.  But  it  has 
now  been  too  long  settled  to  be  questioned.  We  must 
take. care,  however,  \o  keep  it  within  its  hitherto  prescri- 
bed limits.  Consequential  damages  have  never  been  al- 
lowed to  be  set  off  in  any  case.  There  must  be  an  actual 
failure  of  consideration,  pr  the  defence  is  not  supported. 
A  danger  remote  or  contingent  is  not  sufficient.  So  far  as 
the  defendant  can  shew  that  the  object  of  his  purchase  has 
been  actually  defeated,  he  is  entitled  to  a  defluction,  and  no 
farther. 

The  motion  for  a  new  trial  must  be  granted. 

Justices  Canity  Colcock^  Richardson  and  Huger^  concur- 
red. 

« 

Gregg  fc?  C/iappeli^  for  the  motion. 
Stark^  contra. 


Ca.J    See  atHe^  Jtdmr,  IVaUace  vt,  TalboU  •^dmr.  466,  and  note  a 
468. 

f6,J    See  ante,  489,  Masty  vt.  Crairte.    And  sec  note  6,  to  the  ease 
of  the  Erra,  of  Gates  V9,  ffndHngion,  tnle. 
•  C^O    "Absolute  wsmndice,  (ofrs  Ertkim,)  in  case  of  eviction,  af- 
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lords  an  action  to  the  grantee  againar  the  gnnter,  for  making*  up  to  him 
all  that  he  shall  hatje  suffered  through  the  defect  of  the  right  ;  and  not  dm- 
ply  tor  his  indemnification  by  the  grantees  repayment  oflhepn'ce  to  him* 
This  obtains,  not  only  in  irredeemable,  but  in  redeemable  g^nts ;  for 
in  both  the  warrandice  strikes  agkSnst  aU  defects  in  th^  right  itself;  yet ' 
as  warrandice  is  penal,  and  conaequently  stricU  jvris^  it  is  not  easily  pre* 
sumedf  nor  is  it  incurred  from  every  light  servitude  that  may  affect  the 
subject.  Regularly  the  grantee,  when  the  eviction  is  threatened,  ought 
to  intimate  his  distresa  to  the  g^anter,  that  he  may  defend  the  right 
granted  by  himself ;  but  though  such  intimation  should  not  be  made, 
the  grantee  doea  not  loose  his  right  of  recourse,  unless  it  shall  appear, 
thaiin  the  process  of  eviction  he  has  omitted  a  relevant  detence,  or 
subjected  himself  to  an  incompetent  mean  of  proof.*'  (Lata  of  Scot- 
land^ booh  1,  title  3,  section  13. 

See  also  Dictionary  of  Scotch  Imw,  word,  varrandice. 


ExPARTE,  Spencer  J.  Mann. 

Where  a  verdict  «as  obtMned  in  1810,  for  a  cerUin  sum  with  interest 
from  1808,  but  no  jifdgment  entered  up,  and  in  1815,  an  ^t  was 
passed  ullowing  interest  on  all  judgments  on  debts  that  bore  interest, 
until  paid,  and  in  1820,  a  motion  was  made  to  enter  up  jtidgment 
(which  had  been  neglected,)  mmcpro  timc^  the  Court  Jfeld,  that  inter- 
est could  only  be  collected  on  the  execution  issued  upon  such  judg- 
ment, from  1808,  till  1810,  the  time  when  the  verdict  wss  rendered. 

This  was  an  appeal  from  a  decision  made  by  Mr.  Justice 

Gantt,  at  Chambers,  September  26,  1821. 

Motion  to  set  aside  execution  for  irregularity. 

JlN  February  Term,  1810,  for  Charleston  district,  yo^^wa 
B rozvn  ohtzmcd  ^  verdict  vs.  Spencer  J.  3fann,  for  the 
sum  of  S1640,  with  interest  from  1st.  January,  1808.  •  No 

judgment  was  had  on  said  verdict,  before  the day 

of ,  when  under  a  judicial  order,  leave  was  obtain- 
ed to  enter  up  judgment  thereon  nunc  pro  tunc.  Under 
Uiisjiidgment,  (rendered  rfter  a  lapse  of  ten  years  from 
the  time  of  finding  the  verdict,)  interest  had  been  calcula- 
ted upon  the  amount  recovered,  from  the  time  fixed  by  the 
verdict,  (1st  January,  1808,)  to  the  time  of  issuing  the/.//. 
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with  instrudtions,  to  extend  the  calcubtion  of  iuterest,  im- 
til  the  execution  was  satisfied. 

Mr.  Justice  Gantt  deliveredthe  opinion  of  the  court. 

I  will  not,  upon  the  question  submitted  for  my  consid* 
eration,  uudertake  to  decide,  whether  the  plaintiff  by  his 
neglect  to  enter  upjudginentalan  early  period,  and  when 
it  W'4S  coropeteut  lor  him  to  have  done  so,  has  debarred 
himself  from  all  right  of  interest  on  this  debt  subsequent- 
ly to  the  verdict,  but  I  am  clearly  of  opinion,  that  howe* 
ver  that  question  may  eventually  be  decided,  he  cannot  un* 
der  the  present  execution,  legally  claim  more  than  the 
2l640,(^ the  amount  recovered,)  with  interest  from  the  1st 
of  January,  1808,  and  to  the  term  when  the  verdict  was  ob- 
tained. To  that  extent  and  no  further,  can  the  judge's  or- 
der allowing  leave  to  enter  up  judgment,  be  carried.  The 
order  is  referential ;  having  relation  to  the  facts  as  they  ex- 
isted when  the  act  ought  to  have  been  done,  and  b  to  be 
considered  as  the  judgment  of  the  court  before  whom  the 
case  was  tried.  It  was  then  the  pliaintifF  had  a  rig'hl  to 
enter  upjudgment,  and  the  judge's  order  subsequently  ob- 
tained for  that  purpose,  is  no  more  than  a  recognition  of 
the  same,  with  permission  to  supply  the  omission.  Had 
the  judgment  been  rendered  of  the  term  the  verdict  was 
obtained,  the  plaintiff  could  not,  ten  years  afterwards,  have 
taken  out  an  execution  for  the  interest  money  sub- 
sequently accruing;  but  to  entitle  himself  thereto,  would 
have  been  driven  to  his  action  of  debt  on  the  judgment. 
Nor  can  I  readily  conceive  how  the  neglect  on  the  part  of 
the  plaintiff  to  enter  up  his  judgment  regularly,  can  place 
him  in  a  better  situation  th^n  if  he  had.  I  do  not  consid- 
er the  present  judgment  as  embraced  by  the  act  of  assem- 
bly, of  1815»  allowing  interest  on  judgments.  True  it 
w^  actually  entered  tip  after  the  passing  of  that  act,  and 
would  seem  by  the  words  of  the  net,  to  be  entitled  to  inter- 
est from  that  time  ;  but  having  relation  to  a  period  of  time 
long  beforf  its  enactment,  cannot  by  any  fair  construction 
be    considered   as   falling  within  th»  scope  of  its   provi- 


May  Twm/  Srdi 

sioas.  I  think  the  plaintiff  ought  not  to  be  delayed  from 
enforcing  bis  eXf  cution  to  the  extent  which  he  nlay  law- 
fully claim,  and  that  is  for  the  amount  recovered,  say  six- 
teen hundred  and  forty  dollars,  with  interest  thereon  froin 

the  1st.  January,  1808,  to February,  1810,  (the  term 

when  die  verdict  was  found,)  •  and  costs.  All  beyond, 
claimed  by  way  of  interest  on  this  execution,  is  considered 
as  being  at  least  irregularly  demanded,  and  for  all  such  mo« 
tntSi  the  execution  is  hereby  ordered  to  be  staid  indefi- 
fiitely. 
Justices  Colcock^  Richardson  and  Huger^  concurred. 

De  Satissure^  for  the  motion. 
Grtffgy  contra. 
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AiiCOVNT. 

1.  The  liquidation  of  an  ac- 
count by  a  note,  though  it 
should  have  been. by  the  note 
of  a  third  person,  unless  ex- 
pressly received  in  payment, 
does  not  destroy  the  open  ac- 
count.— Barellif  Torre  &  Co, 
vs.  Brotvn  &  JHosea,  449 

9.  Tnterest  has  been  too   often 
allowed  upon  a  balance  of  ac-  « 
counts,  after   it  has  been  ac- 
knowledged, to  be  now  dispu- 
ted, U. 

3.  Where  the  plaintiff  was  a 
shop  keeper,  and  sued  the  de- 
fendant on  an  open  account, 
most  of  the  items  of  which 
were  for  tpirituotu  liquors^  he 
may  nevertheless  recover  his 
account,  and  his  books  are  ad- 
missable  to  prove  it.  Nor  is 
he  bound  to  prove  that  he 
bad  a  licence  to  retail  spiritu- 
ous liquors.— iKpr/ecA?  its.  Hi-  • 
tor,  481 

ACTION. 

1.  A  party  may  bring  an  action 
upon  a  magistrate's  decree,  al- 
though the  execution  had  is- 
sued, and  property  levied  on, 
but  where  the  foUowing  en-  . 
dorsement  was  made  by  the 
constable  upon  the  execution, 
«  no  further  proceedings  the 
property  g^ven  up  to  defend- 
ant, as  there  were  executions 
at  tbe  sheriff^s  office  binding 
the  property,  of  which  notice 

*  was    given     me." — Todd  v8» 
mmumson,  148 

$.  Where  the  plaintiff  sold  the 
defendant  gl553  02  worth  of 
cotton  bagging,  and  upon  the 
defendant's  refusing  to  con^ 
ply  with  the  contract,  had  the  ' 
bagging  sold  at  auction,  which 
produced  £1053  65,  and 
brouglit  his  action  for  S499  37, 
the  difference,  the  court  ffeld, 
that  the  plaintiff  was  within 
the  jurisdiction  of  the  City 
Court,    which    extended    to 


g500;  though  it  was  object- 
ed that  the  plaintiff  by  his  own 
showing,  was  not  within  tb^e 
jurisdiction  ;  as  he  ought  to 
have  brought  his  action  for 
the  whole  amount  of  the  pur- 
chase money  of  the  b;4gging. 
The  court  also  IleltU  that  the 
re -sale  of  the  goods  by  the 
plaiiitiRTat  auction  was  not  a 
recision  of  the  contract  w'vh 
the  defendant  ;  but  that  he 
could  PtiU  maintain  his  :iction 
for  the  ditlcrence. — Jackstm 
vs.  Watts,  288 

3.  An  owner  of  land,  through 
which  a  water  cotn'se  r<ins,  is 
entitled  to  an  action  against  a 
person  for  divertlnic  the  water 
from  his  lAi^i.-^Haymes  vs. 
Gault.  543 

AnMrNlSTHATOn. 
See  Executor  &  ^dmmstrator, 

AFFIDAVIT. 
See  BaiL 

AGENT. 

See  Factor  y  Agmt^    Co-partnen 
and  Co-partnership,  Bills  ofEx^ 
change* 

ALIF.N. 

1.  Where  the  wife  was  an  alien, 
but  had  given  notice  and  ta- 
ken the  oath  of  her  intention 
to  become  a  citizen,  but  died 
before  she  became  duly  natur- 
alized, the  court  Held,  that  her 
husband coidd  not  inherit  land 
through  Yitr.-^ Richards  vs* 
Mc  Daniel,  IST 

2.  The  records  of  admission  to 
naturahzation,  not  mentioning 
that  the  person  had  three 
years  previously  derlared  hift 
intention  of  becoming  a  citi- 
zen, is  not  sufficient ;  because 
the  court  will  presume  that 
the  court  which  admitted  the 
alien,  must  have  received  evi- 
dence of  that  fact  at  the  time, 
and  admitted  the  party  as  the 
law  directs.  J6, 
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AMENT)Mr.NT. 

See  Practice. 

APPEALS. 

See   Practice. 

ARRKST  OF  JUDGMENT. 

See  Pleas  and  Pleading, 

ARBITRATION  AND  AWARD. 

1.  The  parties  referred  their 
dis|^ites  to  five  arbitrators. 
A^vard  by  threip  for  the  plain- 
tiff. Two  dissented.  An  ac- 
tion was  brought  on  the  a- 
vard,  to  which  the  defendant 
demurred,  because  the  ;fv<»  ar- 
bitrators si  jouM  have   concar- 

I  red.     Demurrer  overruled. —  • 
Pearson  va.  Black,  137 

ASSIGNMENT. 

,  See  Lieriy  3,  4'.  Bills  of  Ex- 
change^  3,  4, 5. 

ASSIGNEE. 
See  Practice'. 

ASSl^>tP<irr. 
1.  In  an  aciiop  of  s/)ecial  as- 
siimpsit,  to  recover  back  the 
price  paid  for  any  property, 
which  proves  misound,  there 
is  no  neruis&ity  to  prove  a  re- 
turn of  :he  property  or  any  re- 
cision  of  the  contract ;  if  gen- 
eral indebitatus  assumpsit  be 
the  ucf.on,  it  i«;  then  necessar}'. 
'^Banhs  vs.  Ilughts^  537 

ASSETS. 
See  Exor.  &  ^idmr.   and  lAen  3. 

ATTACHMENT. 

See  Pleas  and  Pleading  20. 
1.  Ajudjjme-nt  and  execution 
in  aUacnmen^  against  the  gar- 
nishee will  not  be  set  asid*'^  on 
the  ground  of  the  negligence 
or  ignorance  of  )m  auorney. 
And  it  seems  his  only  recourse 
is  against  bis  attorney,  if  he 
neglect  to  do  his  duty.  And 
an  order* made  by  the  circuit 
court  to -Jtfet  aside  the  judg- 
ment, and  to  give  the  garni- 
a|^ee  time  to  make  his  return, 
will  be  set  aside* — Foster  vs, 
Jones f  116- 


2.  The  garnishee  has  no  tight 
to  quesiion  the  regularity  of 
the  proceedings  against  tbe 
absent  debtor.  i^. 

3.  As  a  security  to  the  absent 
debtor,  the  plaintiff  in  attach- 
ment is  required  to  make  oath 
to  the  debt  or  sum  demanded ; 
but  it  seems  the  oath  is  not 
required  t^^be  recorded  or  fi- 
led ;  it  is  only  a  part  df  the  e- 
vidence  on  which  the  court  is 

to  bottom  its  judgment,  Br. 

4.  Upon  the  trial  of  an  issue  be- 
tween the  garnishee  and  at- 
taching crediioTs  of  the  absent 
debtor,  as  to  the  right  to  cer-  . 
tain  property  attached,  the 
vife  of  the  absent  debtor  can- 
not be  admitted  to  give  evi- 
dence.— Forre.der  vs.  CrecUtcrs 

of  Gnervinemtf  304 

5.  The  court  also  Held,  that  on 
the  trial  of  the  issue,  in  which 
the  garnishee  stood  as  plain- 
tiff, and  tlu  creditors  as  d<  fen- 
dants,  tliat  an  onler  couM  not 
be  granted  o  strike  one  of  se- 
veral stich  attaching  creditors 
off  the  record  fn  order  to  make 
him  a  witness  for  the  others  ; 
although  he  assigned  over  the 
judgment  which  he  had  reco- 
vered againsi  the  absent  debt- 
or to  a  third  person,  who  gave 
him  a  release,  tb 

6.  The  court  in  a  dovhtfid  case, 
.will  not,  on  motion,  set  aside  a 
foreign  attachment,  on  affida- 
vit that  the  debtor  was  in  the 
state  at  the  time  of  issuing  the 
attachment ;  nor  upon  affida- 
vit that  the  deb.or  within  a 
year  and  a  day  had  taken  the 
benefit  of  the  insolvent  debt- 
or's act,  which  act  prohibits 
any  suit  from  being  brought 
a'T'ainstsuch  debtor  for  a  \ear 
and  da\',  and  which  vear  and 
day  had  not  expired  before 
thf  suing  out  of  the  aitac!^ 
menX. -^Shrewsberry  'va.  Pear* 
son^  331 

7.  No  proceedings  are  necessa- 
ry to  be  hud  against  the  garni- 

.  shee  who  makes  no  return  to 
.the   attachment,     until   judg- 
ment is  rcovered   aj^ainst  the 
absent  debtor ;  and  then  upon 
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motion,  it  aeettu,  even  without 
notice,  judg-rnent  mav  be  eh-* 
tered  up  against  the  garni- 
shee ;  therefore,  a  g'arnishee 
^'ho  has  made  j\o  return,  and 
against  whom  no  proceedings 
have  been  had  for  four  years, 
but  during  which  ^ime^  the 
judgment  had  not  >et  been  re- 
covered against  the  absent 
^eb'io^,  cannot  be  examined  as 
awiine.ss  on  the  part  of  such 
absent  debtor,  on  the  trial  of 
tlie  case  in  which  he  had  been 
garnished.— -/?icAar£&o«  v», 
Wimjield,  403 

S.  It  seems  that  the  act  of  the 
iegisiuture  making  a  copy  writ, 
left  at  the  residence  of  the  de- 
fendant equivalent  to  person- 
al service,  does  not  include 
writ^  of  attachment,  •  lb 

9.  An  attachment  creates  alien, 
which  nothing  subsequent  can 

.  destroy,  but  uje  dissolution  of 
the  attachment,  on  the  condi- 
tions mentioned  in  the  act ; 
therefore  a  junior  execution 
must  be  postponed  to  it.— 
Gooreand  Dunavant  vs.  J^fc- 
Damel,  ^    ^  480 

10.  A  magistrates  jurisdiction 
extends  in  cases  of  domestic 
attachments,  to  g20,  and  is 
not  confined  to  13. — Jtobei'ta 

,  vs.  Hroivn,  448 

11.. There  are  three  cases  in 
which  a  magistrate  may  issue 
attachment  ;  (1)  where  the 
defendant  is  about  to  remove 
bis  effects ;  (2)  where  he  is 
removing  out  of  the  county 
privately  and  (3)  where  he  so 
absconds  and  conceals  himself^ 
that  the  ordinary  process  of 
law  cannot  be  served  upon 
him. — ffagood  va.  Ilynter,  511 
12.  A  recital  of  the  alndavit  in 
a  writ  of  domestic  attachment, 
in  these  words,  were  hehl  in- 
suiRcient,  and  on  motion  the 
CQttrt  set  the  attachment  aside, 
viz.  "  That  the  defendant 
W.1S  about  to  remove  from  and 
without  the  Umita^  or  so  lib- 
sctinds  and  conceals  himself, 
that  the  ordinal*}  proces.s  of 
law   cannot  be   served    upo!j 


him.*'    The  word  ©r,  render^ 
the  state  of  facts  uncertain,         lb 

13.  It  ^e.-^iyw  Jiccessary  that  the 
oath  taken  before  granting  a 
domestic  attachment,  sitould  . 
be  recited  in  the  writ ;  as  it 
must  appear  upon  the  face  of 
the  process  of  all  limited  juris- 
dictions, that  the  case  is  with- 
in its  bptimls,  lb 

14.  An  affidavit  on  filing  a  dec- 
laration in  attachment,  that  the 
defendant  was  indebted  to  him, 
the  plaintiff  Oil  a  note,  (stat- 
ing it,)  that  no  part  of  the  same 
was  paid,  and  that  he,  the 
plaintiff,  was  ind.^bted  to  the 
defendant,  aome  amall  amount, 
but  he  did  not  kiio-w  IiQto  mucht 
contracted  siitce  the  note  was 
giv^n,  was  ffeld  by  the  court 
a  sufficient  affidavit,  under  the 
act. — Turner  vs.  Mc Darnel     552 

ATTY.  AND  CLIENT. 
See  Attachment  1.     Fees. 

1.  In  suits  requiring  great  pro- 
fessional lobour,  where  much 
time  must  necessarily  be  con- 
sumed, and  diligence  and  skill 
required,  in  the  prepatation 
and  management  of  them,  an 
attorney  may  fighifully  and 
legally  charge,  by  way  of 
counsel  fee,  a  sum  proportion*  , 
ed  to  the  value  of  the  servi- 
ces ;  and  which  a  jury  of  the 
country,  upon  evidence  be- 
fore them,  are  competent  to 
ascertain  and  decide  upon. — 
Duncan  va.  Ex*rs.  of  Yancey^  149 

2.  Where  an  attorney  wa.i  con- 
victe<l  of  an  attempt  to  suborn 
a  witness  to  commit  perjury, 
the  Constitutiopal  Court  or* 
dered  hiiii  to  be  stricken  from 
the  roll  of  attorneys. — State  va. 
HohUtig,  370 

AVERMENT. 

See  Picas  and  Pleadings  9.  Dee^2. 

BAIL  \ND  BAIL  BOND. 
1.  The  defendant  in  an  action 
on  a  ball  bond  cannot  be  lia- 
ble to  a  greater  extent  than 
the  principal  was  when  the 
bail  becanu-  fixed ;  and  the 
original  jud.-rmcnt  and  cost  at 
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the  time  of  xht  return  of  non 
invr?it7is  Is  the  amount  for 
which  the  bail  is  liable. — Mnr- 
den  vs,  Pcnnan^  128 

2.  And  the  bail  is  only  liable 
for  intrrept  on  the  orpfinal 
judgment  from  I  he  time  vhcii 
his  liabiUly  f>^ci»nic  fixed  by 
the  retiTn  of  u->7i  hvcntys  on 
the  ca,  8ii.  :i«^.unt>t  the  princi- 
pal;  unU'ss  the  jiidgnunt  had 
been  on  a  penal  bonii,  uhere 
the  internal  a'uuM  continue 
to  nm  on,  and  then  he  would, 
perhaps,  be  chargeable  with 
the  accumulated  utnouut,  lb, 

3.  An  affidavit  stating  the  de- 
fendant to  be  indebted  to  the 
ag-cnt  a^Hltopocy  for  the  plain- 
tiff, is  a  sufficirnt  aflida^it  to 
hold  ibe  defendant  to  bail  in 
an  action  by  the  plaintiff. — 
Jackson  T8.  IVattg,  288 

4.  Where  a  debtor,  in  the  pri- 
son bounds,  petitions  for  the 
benefit  of  the  i;mo/tw;«  debt- 
or*s  nctf  and  submits  his  sche- 
dule, and  a  sup^^estion  of  fraud 
is  filed  against  him,  under 
which  he  is  found  guilty  by 
the  iut^'  an<}  remanded  to  gaol, 
the  bail  is  thereby  discharged ; 
for  by  such  fnlse  schedule  he 
is  disabled  from  taking*  the 
benefit  of  either  the  prison 
bounds  act  or  the  insolvrnt 
debtor**  ad, — Dixon  £jf  Co. 
V*.  Vanezarat  373 

5.  It  seems  that  wherever  the 
Jaw  interferes,  and  in  any  nian- 
ner  takes  the  principal  from 
the  custody  of  the  bail,  it  is 
considered  as  a  surrender,        lb. 

BAILEE  AND  RAILMENT. 

See  Ferry.     Inkeepev. 

BARON  AND  FEMR. 

See  Pleas  and  Pleading  2. 
1.  Where  the  wife,  whose  hus- 
band died  and  left  his  estate 
to  her  for  life,  remainder  to 
his  nephew,  died  leaving  a  se- 
parate estate  of  her  own,  the. 
court  ILld  that  the  estate  of 
her  husband  was  not  liable 
for  her  funerdl  expenses  ;  but 
fhttt  A«r  own  eitaie  was  bound 


for  them .—^ctfievt.  Warner, 

2.  A  husband,  who«e  wife  in  hU 
presence  retails  spirituous  H» 
quors,  witliout  a  license,  HI 
liable  for  the  same.— Sto/e 
vs.  Gadusr,  STZ 

0.  A  wife  cannot  commit  a  tres* 
puss  (so  as  to  be  made  fiable 
to  an  HC'.ion)  in  the  presence 
of,  nnd  in  (fonncxion  with  hep 
husbund.  In  such  case,  she  ia 
supposed  to  act  under  his  au- 
thrrily,  and  he  alone  must  be 
sued. — wM'-KeoTtn  vs,  Johruonf  STS 

4.  Where  the  trespass  is  com- 
mitted by  the  wife  alone,  the 
hiisband  mti&t  be  joined  in  the 
action ;  but  the  declaration 
must  sta^t  that  it  was  so  coin- 
mitted  by  the  wife.  A, 

5.  An  action  on  the  case,  lor 
jointly  enticing  and  harbour- 
ing a  slave,  will  not  lie  against 
the  husband  and  wife  ;  the  de- 
claration  ahotdd  state  the  en- 
ticing and  harbouring  to  have 
been  done  by  the  wife  solely,    /I. 

BILLS    OF    EXCHANGE   AND 
PROMISSORY  NOTES. 

See  Co- Partner*, 

1.  Where  the  defendant,  who 
was  a  sea  captain,  bought 
goods,  and  was  to  hare  given 
his  note  with  A.  as  sectirity 
for  the  same,  but  went  to  sea 
without  giving  his  note,  and 
the  agent  of  the  vendor  re- 
ceived the  note  of  A.  alone, 
**  which  when  paid,  was  to  be 
in  satisfaction  of  the  defend- 
ant's debt,"  the  Court  Held, 
that  it  was  not  a  discharge  of 
the  defendant.— /Ve«ro*  vt, 
Huhbelt^  M 

2.  Where  several  witnesses 
swore  that  it  was  a  custom 
when  the  vendor  of  goods  re- 
ceived a  note  of  the  consignee 
witl»out  the  endorsement  of 
the  purchaser,  that  the  par* 
chaser  became  discharged, 
and  the  maker  of  the  note 
only  liable;  the  Court  Held, 
that  it  was  a  custom  so  unrea- 
sonable, that  it  could  nev^er 
supercede  the  law  to  the  con- 
trar)-,  iJ.  95. 
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S.  An  order  drttwn  upon  an 
ag^nt  in  possession  of  funds, 
out  of  which  it  is  to  be  Mtis- 
fied,  when  accepted,  fixes 
the  funds  irrerocab^v,  and  is  a 
good  assignment  thereof.  And 
the  funds  do  not  bL^coinetu- 
sets  upon  the  death  of  the 
drawer. — J^Tapiei'  U  Co.  v«. 
£xV*  JLacoMle^  106 

4.  Where  a  person  drew  sn  or- 
^     dcr  upon  his  ag'ent,  who  was 

in  possession  of  fiwids  fur  the 
purpose  of  seUiug,  upon 
which  the  agent  iiiinself  h»d 
a  liep,  and  the  ordvr  was  ac- 
cepted, and  the  drawer  then 
died,  the  Cotirt  helti^  th^t  it 
was  essentially  an  asKignutent 
for  valuable  consideration,  and 
that  the  agent  might  selt  ihe 
property,  retain  hi*  debt,  and 
pay  the  order,  without  rnuk- 
ing  hifn>&lf  liable  as  executor 
iU  son  tort,  Jb.  107 

5.  At  common  law,  no  chose  in 
action  is  assignable  ;  and  the 
statute  of  Ann,  and  our  Act, 
making  no:es  payable  in  mo- 
ney asbignable,  dp  not  inchide 
notes  pa}  able  in  paper  medi- 
um. And  a  \t'rdict  obtained 
by  an  asisignee  will  bo  arre$t« 
ed .— Lansfe  v9.  Xohni*y  115 

6.  The  drawer  of  a  note  i^  not 
bound  to  refund  to  the  emlor* 
ser  any  costs  which  he  may  be 
subject  to,  in  consequence  of 
.bis  endorsement  when  he  paid 
off*  the  i>ote  as  soon  as  it  be- 
came due.-— /?/rAarrf»on  v», 
jPrbsnall,  192 

T.  Where  a  note  is  endorsed 
after  it  becomes  due,  demand 
must  be  made  of  the  drawer, 
and  notfce  of  non-pa}  ment 
must  be  given  to  tlie  endorser, 
to  make  him  liable. — I'oole  vt. 
TolUson,  •  199 

$,  Where  the  plaintiffs,  con- 
signees at  Wilmington,  wrote 
to  tlie  defendant,  owner  at 
Cliarleston,  that  hisshi])  would 
need  some  repairs,  but  did 
not  know  the  amount,  but 
perhaps  G  or  %  700,  and  thdt 
the  captain  would  write  the 
particulai-s;  and  also  said  that 
tbe  cap  1  bio  would  want  funds 


to  have  the  same  done,  and  re- 
quested  to  know  if  the},  the 
phuniifl's,  should  (fraw  for  the 
disburse mrnts;  and  in  ansmer, 
the  defendant  directed  that 
the  C'^ptdin  sh(Hild  draw  in 
favor  of  the  plaintiffs  for  tl;^ 
disb<u'»emcnts;  and  the  dis- 
bursements afterwards  turned 
ouf  to  he  g  2,295  85;  the 
court,  Neid,  that  the  caputin 
was  the  legally  constituted 
special  agent  ofthedefend^r.t; 
and  I  hat  the  defendant  was 
bound  to  pay  a  draft  he  tlrevr 
in  favor  of  the  plaintiiis  for 
the  full  amount  of  the  dis- 
bursement.— Bnrqin  &  Co, 
vs,  Ffinn,  316 

9.  Where  the  defendant  drew 
a  bill,  the  11th  of  June,  on  A. 
in  N.  York,  in  fuv^r  of  tlie 
plaintiff, payal)le  three  duvH  af- 
ter »ighi,  and  •  onie  li'neduting 
June,  the  plaintlfl'  went  to 
Kcw-York,  and  resided  in  the 
house  of  A.  until  the  24th  of  , 
August,  when  the  note  waa 
pi-olested,  «f»d  notice  of  non- 
payment and  failure  of  A.  was 
sent  to  the  defendant,  the 
co'irt //c//,  that  the  piaintitf, 
by  his  ladies  font  all  claim  up- 
on tlie  defendant,  the  drawer, 
and  of  course  could  recover 
n otii i  ng. — Ferfuiiulez  V9.  Lev- 
is, 3?2 

I'J.  Where  a  demand  on  the 
drawer  of  a  hill  of  exchange 
cannot  he  made,  the  law  does 
not  dispense  with  notice  to 
the  endorsen  The  circum- 
stances which  prevent  the  de- 
mand and  notice  of  non-psy- 
ment,  should  still  be  griven. — 
And  such  nplice  should  be  giv- 
en in  as  short  a  period  after 
ascertaining  tlmt  the  deniat.d 
could  not  be  made,  ns  if  the 
denjand  had  been  m:uic,  vi :. 
as  soon  as  sliull  be  convenient- 
ly praclibie. — /'//it'  \--<.  Vounj 

11.  Where  the  holder  lived  on 
James  Island,  and  tho  draut  r 
ii»  (>harleston,  and  ?)<(•  r.uie  be- 
came due  on  the  ^Oy'ii  ( Jctol'cv, 
and  notice  not  j^lvcn  uniil  die 
JUlhof  Novtml^jr.  ;Ijc   Cou.i 


<^if^ 
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y 


iid'U  t)iat  the  notice  was  not 

«>iveu  ill  lirnc-  Ih* 

12.  Where  a  ptJreon  g-ivc  a  note 
ot'S^'-A),  for  vaIii;iJ)ic  coiisi^k'r-        j 
ati';i»,  pnyablt:  sivt*  tla\s  aK»<T 
date,  :»nd  wh^M  it  Ijfc.nif  due, 

in  ouier  to  obtulii  Uie  mrtlier 
time  of  sixtv  days,  p^«vc  Ins 
duf  bill  for  fifty  tl'^Hdia,  hjhI 
took  a  renewed  note-  tor  S  >-^^» 
p'a\  able  sixty  davs  atter  ditle, 
tile  court  //'/'/ the  (ransaction 
vs;ur''.  lis,  anil  that  the  note  of 
§5  >.'.  a^  wrll  as  tor  g5J,  was 
void  u.vler  the  SruMJte  ;  for,  it 
Feemsi,  cverv  renewal  of  a  note 
18  a  new  coutraot. — Alotte  vt. 
Ihn^iU-,  350 

13.  A  note  in  these  words, 
"due  T.  N.  on    demand^  three 

'  hundred   dollars,   &c."     /fcld- 
that  interest  would  only  com- 
inence  from  the  time   tj/a  de- 
mand.—  Cannon  vr.  ^^^5^*,       370 

14.  One  p inner,  after  dissolu- 
tion, cannot  bind  the  oilier  by 
drav\  ing"  a  note  in  the  co-part- 
nership**  name,  unleHS  he  has  a 
particular  power  veiled  in  him 
for  that  purpose. —  Banh  <So. 
Car  vs,  Humphreys  and  »lia- 
thfw»,  ,      '  388 

15.  Nor  can  one  of  a  firm,  which 
is  dissolved,  renew  a  imte  in 
the  bank,  in  the  co-partner- 
ships name  ;  altboug-h,  during 
the  co-partners!iip,  the  firm 
had  written  a'  letter  to  the 
President  and  Directors,  re- 
questing to  be  permitted  to  re- 
new their  note,  until  the  expi- 
ration ofa  certain  time,  dunng 
v.'hicl*  time  this  renewal  was 
p^iven,  but  subsequent  to  the 
disooluiion.  It  was  Ifeld  not  a 
|jo\\er  j^iven  to  affix  tbe  name 
to  a  note  of  the  partnership 
after  the  dinst^lution.  /6 

16.  Where  the  df'fendant  ac- 
cepted a  bill  of  exchange,  up- 
ov,  condition  Uiat  he  solil  cer- 
tain g-oods  of  the  drawer  be- 
fiUH?  the  bill  became  ihin, 
uhich  g-oods,  before  the  bill 
became  due,  wcie  attached  by 
n  creditor  of  the  drawer  in  the 
IiMiuh  of  the  acceptor,  and  bc- 
r".re  ihcy  were  soid  ;  the  (^ourk 
i/".':/  thai  the  ^^kftiidanl  v.aa 


not  bound  by  his  ncceptance. 
—  Brovjna  Zi   Co.  w.  Coit  406 

17.  The  liquidation  of  an  ac- 
count hy  a  note,  thongli  it 
should  h:cve  been  by  the  note 
of  a  third  person,  unlesi  ex- 
pressly received  \\\  payment, 
dot  s  not  destroy  the  open  ac- 
count.—  Harelii  &  Torre  vs, 
iiro-um  £jf  J\1o9e9.  449 

BILL  OF  SALE. 
See  Evidence. 

Boxn. 

Sc-   Deed, 

1,  Where  an  officv'P,  who  is  c- 
lecied  amtwif'r,\  g^ves  a  boiid 
for  the  faithful  discharge  c^the 
duties  of  his  office,  his  securi- 
ties are  bound  fily  fir  one 
year,  although  there  is  no  time 
specifud  in  the  bond,  and  al- 
though he  should  be  re-elect- 
ed several  years  in  succession. 
— S  .  Car,  Sn.  vs.  JvhnfQn,         41 

2.  Twenty  years  without  any 
payment  or  acknowledgment. 
will  raise  the  presumption  of 
the  payment  oif  a  bond;  biit 
even  then  the  presumptico 
may  be  rebutted  by  any  cir- 
cumstances which  will  tend  to 
shew  that  it  was  not  paid. 
Less  than  twenty  years,  with 
other  circumstances  going  to 
show  tliat  there  was  payment, 
may  be  sufficient, — hevy  wt. 
Ilampttyn,  145 

S. .  rhe  Court  of  law  can  make 
no  distinction  between  two 
joint  obligors,  where  there  is 
no  distinction  made  in  the 
bond  itself.  /fr 

4.  A  bond  bearing  interest  from 
a  period  anterior  to  its  date,  is 
not  usurious.  R 

5.  A  co-obljgor  is  not  like  an 
indorscr,  absolved  from  liabili- 
ty by  the  negligence  of  the 
obligee,  altliough  he  may  be 
onl)  a  security  ;  for  the  com- 
mon law  makes  no  difference 
between  co-obligors ;  they  arc 
bo*h  ab><)lutelv  and  uncondi- 
tionally liable.  R 

6.  The  plainfiti*  In  an  action  on 
a  penal  bond,  cannot  recover 
ijuii-e  than  the  pei.alty  whcr^ 
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the  interest  exceeds  it.~Bon- 
mllvs.  Taylor,  503 

7.  (iidebt  on  judg-ment'upon  a 
penal  bond,  the  plain' iff"  can 
recover  inteitst  beyond  ihe 
penalty.  lb 

BOOKS. 

See  Entidtrnce, 

CAVEAT  EMPTOT?. 

1,  The  rule  of  ccn*eat  rm/itor 
does  not  apply  to  sales  hv  «he 
master  in  chancery,  for  lie  be- 
ing' the  'apent  ot  the  parties, 
for  whose  benefit  the  suit-  was 
ipadc,  they  arc  asmuci)  bo'ind 
by  iiis  r«*p  resent  at  ions  as  thf^y 
would  have  been  by  their  own. 
'■^Tiinnp'vs.  I'lmld,  12C 

CnARI.ESTOiV&ORDTVANCES 
1.  The  jurisdiction  of  Charles-* 
tofi  extends  to  the  northern- 
most line  of  Boundarv-street. 
—'ffofiston  vs.  City  Council 
Charleston,  345 

3.  The  act     of    17'64,    giving* 
powers  to  the  commissioners 
of  the  streets   in   Charleston 
to    make    drains    and  assess- 
ments to  pay  for  the  same,  has 
been    repealed  by  the  acts  of 
1783  and  1785;  and  the   city 
ordinance  of  1806,  is  now  in 
force,  and  the  only  rule  of  ac- 
■  tion    for    the  City  Council  in 
inakini^  drain   assessments. — 
And  the  court  granted  a   pro- 
hibition to  restrain  the  council 
from    levying"  a  fine   assessed 
in    a   different    manner    from 
that   provided   by  that  ordin- 
ance Tli 
S.  P.  Cruichshanksvs,  Council,  380 
3.  By  an  ordinance  of  the  City 
Council  of  Charleston,  laying 
a  tax  upon  different  property, 
amon^    many    things,    a  tax 
was  laid  upon    *'  all   profit   or 
income  arising  from   the  pur- 
ser it  of  any  faculty,  profession, 
or  occvpatinn,  tntde  or  employ' 
wi«if,**  except,  "salaries  of  the 
jiidg-es    or    other   public  offi- 
cers, exempted  from  taxation, 
OP    not    taxed    by  the  legisla- 
ture, &c. ;  nor  the  income  or 
profit  of  any  person  or  persons 


rated  at  a  less  sum  than  ^  800 ; 
and  the  second  clause  of  the 
said  ordinukCe  then  ordains 
that  in  "  making  the  assess- 
ment on  the  rea-  end  personal 
property  de-^rnbed  in  said  or- 
dinance, (exft'ptin^  money  at 
iii't-r  %.,>  thenssf'ssor  ?/i«// <»j- 
tifncif  th^  fume  at  one  hu'f  ihe 
tw'ta?  th'^'fr,f**  Th»'  co'.rt 
f(n>K  t'n-il  ♦li*' Sidavy  o'  ;)n  of- 
ficer of  »hehai>k  wusinci.'dcd 

'  tiiuler  the  se»^ond  r.la'JPs*  as 
pet'sondf  [n  >p/'.'*y,  and  Ihat  tlie 
tux  could  only  l)e  laid  on  'he 
haU"  of  nin'li  sulnry,  which 
half,  if  it  shoiiJd  he.  less  tlrtn 
S  8'JO,  would  not  bi*  su'rect 
to  the  t*«x  at  all. — lAnijig  ei. 
a!.  T'w  Ci*u  Council,  345 

-1.  \  person  cannot,  Ha  his  own 
ojth,  exculpate  himself  from 
\\\t'  penalty,  luvier  the  rity  or- 
dinaiKie  o\  ('harlestou,  ngainst 
jidin{;*or  driving  f^^t^-.r  tJian 
a  wu!k  in  turning  the  cor- 
ner of  rt  street. — City  Coimcil 
Tff.  Dunn,      .  *  333 

5.  Under  An  ordinance  of  the 
city  ^f  Chiirleston,  it  is  pro- 
vided, «*  th'it  the  owoer  or 
tenant  of  any  Ivouse,  whose 
chimnev  sh.'ill  take  fire,  and 
blaze  out  at  the  top  shai)  be 
subject  to  a  fine  of  not  less 
than  fjff »,  nor  more  than  one 
hiin<lred  dollars."  It  appear- 
ed that  the  chimney  in  this 
case,  bluzed  out  in  cowse- 
quenoc  of  a  negro  servant 
carelessly  throwing  into  the 
fire  a  bnnd  box  filled  with 
pieees  of  silk,  crajje,  chip  and 
shreds  of  work,  and  that  the 
blaze  was  but  momentary ;  the 
court  Ihid,  that  the  owmt  or 
tenant  was  still  liable  to  the 
penalty. —  Council  x^s.  Palmer,  342 

6.  The'  pov. or  of  the  City 
Council  to  lay  taxes  and  assess- 
ments, for  the  ])urp()ses  of 
pavenients,  drains,  &c.  in  Char- 
leston, wit  h.out  the  in;er\ention 
of  a  jur\ ,  is  as  constitiitional 
as  the  general  power  of  the 
Legislature  to  lay  taxes  w^Ti 
the  people  of  the  state.  It  i<s 
a  part  of  the  ^t  ner.d  sover'  ij^ni 
power    conferred    upon    the 


corporailon.— —  C/ frtc/tf/mTi.V* 
vt.  f-^^:/  Council,  3G0 

7,  Uml^r  a  peneral  power  to 
the  City  Cotmcil  to  muke 
such  ussessments  on  the  in  ha- 
unts, and  to  appohit  all  such 
officers  as  may  be  necessary 
9nd rtqirsite  for  carrying  into 
effect  (tie  power  conferred,  it 
is  not  «i  valid  objection  to  jui 
asspssmfii'^  that  it  v:»s  made 
bv  the  ofncer»  of  the  coun- 
cil, and  not  bv  the  coun- 
cil itself;  for  the  City  Coun- 
cil,  wi'hin  'ho  linn  s  of  the 
city,  ir/m  the  nature  of  a  lepis- 
liiive  bovlv,  for  tiie  purpose 
of  tlt'visiim-  and  makinc:  all  bv- 
la^\!;,  and  those  acting-  under 
them,  nviniftleral  oflicprs  or  a- 
g-cnt*,  W'^r  c:\rry  in  {J  them  into 
cxrcutinn;  becildes  these  us- 
sessnu-.its  are  submitted,  first, 
to  the  Hpprobalion  of  the 
CoTicil  and  approved,  and  any 
one  I. MS  a  rici-hl  to  m«kc  his 
objections  before  the  Council,  lb. 


CITV    COURT   OF    CIIAKLES- 
TON. 

1.  It  is  st'fficicnt  to  «>hf»w  that 
the  ]);»r'ics  all  lived  ii»  lUc  city 
of  <!mrh»«*on,  and  ih!**"  the 
proc'eJin^s  were  rarrieil  on 
there,  to  g-iv^  jurisdiction  to 
the  City  Court,  without  pro\'. 
h^7.':  tlial  the  waste  wascom- 
nrilted  there.— T7i</mr/*  vs. 
Dijott,  Mtn'v,  76 

".  A  citizen  and  resident  of 
KIJorir-l»)and  mav  sue  a  citizen 
of  Sotdi-Carolina,  resident  of 
Charir-slon,  in  the  city  court  of 
Charltsion.— GVtwji;*.  Smithy  ij'24 

3.  Indied  it  seems  that  any 
person  competent  to  sue,  may 
instittite  an  action  in  the  city 
court  against  /i/fv  inhabitant 
who  resides  within  the  city,  to 
the  extent  of  (<5  500)  the  ju- 
ii.«v  iic:ion  conferred,  Tb, 

4.  It  seems  also  that  where  the 
dcr'endni^t  resided  in  Charles- 
ton, and  ordered  g-oods  to  be 
keut  to  her,  that  the  contract 
xrill  t»e  considered    as  ariciug' 

•n  Ciurlcslon,  lb. 


EX. 

COMMON  CARRIER. 
See  Fei-rif. 

1.  Where  two  ireascls  were 
passing  in  a  narrow  channel 
(about  400  yards  across,)  both 
gt)ing  the  same  way,  and  it  be- 
came api>arent  that  they  wer« 
about  to  run  afoul  of  each 
other,  it  was  the  duty  of  the 
vessel  to  winward  to  keep 
away  ;  especially  when  she  ma« 
warned  of  the  danjs^er;  and 
the  owner*  of  such  vessel  not 
ipving'the  way,  and  who  might 
h a ve  g'i  V c  n  t  h e  w ay,  are  liable 
for  the  losses  sustained  by  the 
vessel  so  run  afoul  of. — MavMh 

6f  ffoMftin  ads.  Ex*r  Bhthf^     2l^ 

2.  Where  two  vessels  meet  in 
such  a  situatoin  that  neither 
can  arbid  the  cQlHsion,  it  is  a 
dang-er  of  the  sea,  iut  nai 
otfiprvfifc. 

Whether  peril  of  the  sea  or 
not,  is  a  question  for  the  jury,  Ih. 

3.  A  motion  in  arrest  of  jtidg- 
ment,  because  the  declaration 
neitheir  staled  the  day  nor  the 
year,  when  the  wrongf  com- 
])luined  of  was  committed,  and 
tliHt  it  did  not  stale  that  any 
definite  quanlily  of  rice  wa« 
lost,    but  merely  stated  thiit 

hufihels  were  received  on 

l^nard  and  lost,  comes  too  late 
after  verdict.  The  ad\*antage 
should  have  been  taken  by 
pleading'.  The  day  of  the 
Io«4s  and  ihe  quantity  lost  vere 
proved  on  tlie  trial.  /?"• 

CONGRESS. 
i^e  JHoTteif, 

CONSIGNEE, 

See  Factor  U  ^Sgeni. 

CONSOLIDATION. 

1.  Where  the  plaintiii*  brings 
two  summary  processes  upon 
two  distinct  notes,  against  the 
same  defendant,  the  court  will 
not  consolidate  them  if  the 
amount  of  both  notes  exceed 
the  summary  jtir'rsdiction. — 
Parrolt  U  FcUh  its.  Green,      551 

CONTINUANCE. 
See  jPrarfie*, 


INDfiX. 


1*  It  ill  »t  the  discretion  of  the 
Court  to  continue  a  case  on 
the  part  of  the  State. — State 
T?ff.  Patterawi^  *  177 

CONSTITUTION. 
See  Pardon, 

1.  The  tenure  by  which  an  of* 
fice  is  held,  does  not  depend 
upon  the  commi'^sion  which 
the  governor  may  think  pro- 
per to  pfive.  It  is  only  evi- 
dence of  the  appointment. 
The  tenure  nuist  depend  up- 
on thr^  provisions  of  the  act 
creating-  the  odice,  or  upon  the 
Con  St  i  tution . — Statt  vs .  Jftevy  233 

2.  No  office  exists  in  this  state 

by  prescription,  lb 

3.  As  the  Constitution  has  not 
prcLcribed  the  tenure  by  wliich 
:i  solicitor  shall  holdliis  office, 
the  act  creating*  the  office  is 
the  proper  source  from  whicli 
that  information  is  to  be  deriv- 
ed, 16. 

r>.  The  act  of  1791,  has  given 
to  the  solicitors  alj.  the  privi- 
lejrcs,  emoluments  and  advant- 
ages of  the  Attorney-General, 
smd  subjected  then)  to  all  his 
duties;  and  the  tenure  by 
wliich  they  hold  is  the  same,     Jb. 

4.  By  the  Constitution  of  1776, 
the  Attomey-Gcncral  held  his 
office  during  good  behavior. 
By  the  Constitution  of  1778, 
it  was  declared,  that  the  At- 
toniev-General  sliould  hold 
his  office  for  the  term  of  two 
years,  and  until  a  successor 
shoidd  *be  appointed.  The 
Constitution  of  1776  was  re- 
pealed by  that  of  1778,  and 
the  Constitution  of  1778,  as 
far  as  it  concerns  the  Attorney- 
General,  was  not  repealed  by 
that  of  1790.  The  Attorney- 
General  therefore  must  hate 
held  in  1796,  umler  the  Con- 
stitution of  1778,  and  the  lact 
of  the  legislature  of  1791,  giv- 
ing to  the  solicitors  all  the 
privileges,  8cc.  of  the  Attor- 
ney-Genera^musthave  intend- 
ed to  limit  the  solicitor's  ofKce 
to  two  years,  and  until  ano- 
ther  was  appointed*  lb.  234 


under  the  act  of  1812,  which  - 
limits  the  duration  oC  office  to 
four  vears,  is  in  under  the  con- 
stitution, and  is  entitled  to  hold 
his  office  during  good  beha- 
viour, although  commissioned 
only  for  four  vears. — State  vs. 
Lyles,  '  238 

6.  Orilinaries,  by  the  third  ar- 
ticle of  the  constitution  of 
this  stale  arc  judicial  officers, 
and  hold  tlieir  offices  during 
good  behavior ;  and  where  the 
governor,  under  the  act  of 
1815,  appointed  an  ordinary 
to  fill  a  vacancy,  although  the 
act  authorizes  him  only  to 
make  a  temporay  appointment 
until  an  election  shuU  take 
place,  yet  the  ordinary  being 
in  office,  he  is  in  under  the 
constitution,  and  holds  during 
good  behaviour. — State  r«. 
fffitJtoTi,  240 

7.  By  the  constitution,  the  she- 
riffs hold  their  offices  for  the 
term  of  tour  years;  and  where 
the  governor,  under  the  act  of 
1808,  appointed  a  sheriff  to 
fill  a  vacancy,  until  an  election 
should  take  place,  such  she- 
riff, being  in  office,  is  in  un- 
der the  constitution,  and  holds 
his  office    for  four    years.-— 


Staifi  v3.  McCUntoch, 


245 


5. 


A  person  elected  ordinary 


8.  Where  an  indictment  com- 
menced with  "  Soulh-Caroli- 
na,"  and  not  the  State  of 
South-Carolina,  and  conchid- 
od  against  the  peace  and  dig- 
nity of  the  "  saidatatej"  and 
not  agaifist  the  peace  and  dig- 
nity of  the  same,  the  court 
Held,  that  it  was  good  and  con- 
sistent with  the  2d  section  of 
the  3d  article  of  the  Constitu- 
tion.— State  vs,  JInthony,  285 

9.  The  power  of  the  City 
Council  to  lay.taxes  and  assess- 
ments, for  the  purposes  of 
pavements,  drains,  8cc.  m  Char- 
leston, without  the  interven- 
tion of  a  jury,  is  as  constitu- 
tional as  the  general  power  of 
the  Legislature  to  lay  taxes 
upon  the  people  of  the  state. 
It  is.  a  part  of  the  general  so- 
vereign power  conferred  up* 


76 


« 
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on  the    corporalipn.— Crtiffr- 
9hank8  V8,  City  Council,  360 

10.  Under  a  g'eneral  power 
to  the  City  Council  to  make 
such  assessments  on  the  inha- 
bitants, and  to  appoint  all  «uch 
ofilcen  as  may  be  necessary 
and  requisite  for  carrying*  into 
effect  the  power  conferred,  it 
is  not  a  valid  objection  to  an 
assessment  that  it  was  made 
by  the  officers  o'  thei  corpo- 
ration and  not  by  the  corpora- 
tion itself  i  for  the  City 
Council,  within  the  limits  of 
the  city,  is  in  the  nature  of 
a  legislative  body,  for  the  pur- 
pose of  devising  and  mak- 
ing all  by-laws,  and  those  act- 
ing under  them,  ministerial  of- 
ficers or  agents,  for  carrying 
them  into  execution  ;  besides 
these  a8sessm«nt9  are  sub- 
mitted, first,  to  the  approba- 
tion of  the  Council  and  ap- 
proved, and  any  one  has  a 
right  to  make  his  objections 
before  the  Council,  lb. 

CON'I'RACT. 

1.  In  the  absence  of  any  con- 
tract, the  legal  presumption  is, 
that  the  workman  is  bound  to 
furnish  his  own  tools  and  ma- 
chinery.— /fort  V8.  *A'orfo»«,         22 

2.  If  a  workman  be  employed 
to  do  a  particular  job,  and  he 
choose  to  do  some  additional 
work,  wiUiout  consulting  his 
employer,  he  cannot  recover 
for  such  work,  lb 

3.  If  the  person  for  whose  use 
goods  are  furnished  be  liable 
at  all,  any  proniise  by  a  third 
person  to  pay  that  debt  must 
be  in  writing,  otherwise  it  is  . 
void  by  the  statute  of  frauds. 
— Leland  vs.  Creyon,  100 

4*  Where  the  defendant  being 
present  with  L.  in  a  store,  ver- 
bally promised  to  be  responsi- 
ble to  the  merchant  for  what 
goods  he  might  let  L.  have» 
and  the  merchant  let    L.  have 

£3ods,  and  charged  them  to    . 
.  in  his  books,  and  afterwards 
was  paid  part  by  L.  the   pro- 
mise is  void  under  the  statute 
offraiids;  although  the  iner« 


chant  made  the  following 
morandwn  in  his  hook,  viz. 
"  The  above  articles  were  de- 
livered to  L.  who  was  intro- 
duced by  J.  M.  C.  who  agreed 
to  be  reponsible  for  what  Mr. 
L.  may  want  in  merchandise. 
Credit  was  given  on  said  C. 
becoming  responsible,"  lb . 

Qttere  P  If  such  memorandum 
is  competent  testimony  ?*— 76. 
106,  noteb, 

5.  If  a  person  agree  to  sell  land 
for  so  much  per  acre,  and  af- 
terwards execute  titles  for  the 
same,  by  metea  and  bounds;, 
be  it  more  or  less,  and 
take  a  note  for  the  purchase 
money,  if  it  turn  out  after- 
wards that  there  is  a  greater 
number  of  acres  than  was  co;^ 
templated,  the  seller  shall  not 
recover  payment  for  the  over 
plus.  1'he  verbal  agreement 
is  merged  in  the  written  con- 
tract, and  parol  evidence  can- 
not be  admitted  to  prove  any 
contract  different  from  the 
written  agreement.— /Wcottcr 
v»,  Gai'^Hson,  209 

6.  Where  the  plaintiff  sold  the 
defendant  g  1553  02  worth  of 
cotton  bagging,  and  upon  the 
defendant*8  refusing  to  com- 
ply with  the  contract,  had 
the  bagging  sold  at  auc- 
tion, which  produced  g  1053 
65f  and  brought  titis  action 
for  the  whole  amount  of  the 
purchase  money  of  the  bag- 
ging, the  oourt  held^  tliat 
the  re-sale  of  the  ^oods 
by  the  plaintiff  at  auction  was 
not  a  recision  of  the  contract 
with  the  defendant ;  but  that 
he  could  still  maintain  his  ac- 
tion for  ihe  difference. — Jack" 
9mi  V9,  H'atiSy  288 

7.  It  seems  where  the  defend- 
ant resided  in  Cliarleston  and 
|>laintiff  in  Rhode-Island,  and 
defendant  ordered  goods  to 
be  sent  to  him,  that  the  con* 
tract  will  be  considered  aaaris- 
ingin  Charleston, — Gixen  V9, 
Smithy  S34 

8.  Every  renrmal  of  a  note,  it 
seemt,  is  a  new  contract.— 
Jklotie  V9,  J)§treilf  351 


¥ 
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ttittref  If  it  shottid  not  be  so 
considered  in  cases'of  judg- 
ments confessed  and  mortga- 
ges given  to  secure  an  endor- 
ser for  endorsing  notes  to  be 
reviewed  in  bank  ?  lb.  in  note^  355 
9.  Promises  made  on  acoiwde- 
r&iion  that  is  wholly  past, 
without  any  new  considera- 
tion moving"  to  it,  are  void ;  but 
it  teeTtitt  circumstances  grow- 
ing out  of,  and  connected  with 
the  original  contract,  and  an 
infinite  variety  of  others,  may 
constitute  a  new  legal  consi- 
deration.—G'arr^// v».  Stuart,  514 

CONVEYANCE. 
See  Deed,    J^otice, 

CO-PAUTNRRS  ANDCO-FART- 
NFRSHIP. 

1.  It  is  not  necessary  that  h  spe- 
cial  notice  of  dissolution 
should  be  given  to  persons 
who  are  accustomed  to  deal 
with  a  firm.  And  it  is  a  ques- 
tion for  the  jury  to  decide 
w bother  there,  was  sjch  evi- 
dence of  the  dissolution  of  the 
co-psrtnership  as  to  induce 
them  to  believe  that  tbie  party 
knew  iX.'--'Jifartin  vt  fVidion 
6f  Co.  16 

2.  Notice  published  in  a  Ga- 
zette is  conclusive  on  those 
who  have  had  no  dealings  with 
the  co-partnership  ;  btit  as  to 
such  a.s  l)ave  had  dealings,  it' 
sliaU  not  be  so  constdereri,  un- 
less umier  circumstances  it  ap- 
pear satTsfactoHly  to  the  jury 
that  it  operated  as  a  notice,    '    lb 

3.  An  authority  to  one  of  a  co- 
partnership to  settle  the  af- 
fairs, receive  and  pay  ilie 
debts,  does  not  warrant  him 
to  draw  a  bill-,  or  give  a  note  m 
the  co-partnership's  name,         /// 

4.  One  partner,  after  dissohi- 
tion,  cannot  bind  the  other  by 
drawing  a  note  in  the  copart- 
nei*ship*8  name,  unless  he  has 
a  particular  power  vested  in 
liim  for  that  purpose. — Ifaiik 
So.  Car,  V8,  Humphreys  and 
Jlfathertfa,  388 

5.  Nor  can  one  of  a  firm,  which 
is'dissolvcd,   rcnev  a  n')*c  in 


the  bank,  in  the  co-partnel^ 
ships  name  ;  although,  during 
the  co-partnership,  the  firm 
had  writ* en  a  letter  to  the  Pre- 
sident and  Directors,  request* 
ing  to  be  permitted  to  renew 
their  note,  until  the  expiration 
of  a  certitin  time,  during  which 
time  this  renewal  was  given, 
but  subsequent  to  the  dissolu- 
tion. It  was  ffeid  not  a  power 
given  to  affix  the  name  to  « 
note  of  the  partnership  after 
dissolution,  J^ 

6.  Notice  of  a  dissolution  of  co- 
partnership, pubhshed  in  a 
Gazette,  vhich  was  taken  by 
the  bank,  was  Hrld  a  sufficient 
notice  to  the  bank  though  the 
defendant  had  had  dealings 
with  the  bank,  I'b 

CORPORATION. 
Quet^e.^  If  a  Corporation  of 
one  State  can  maintain  a n  ac- 
tion in  another  State,  in  its 
corporate  name  ? — Brown, 
Oreefi  (^  Co,  vt,  Minitf  80 

COSTS. 

1.  The  fee  bill  does  not  allow 
^  5  36  **  for  special  matter 
and  argument**  in  a  summary 
process  case,  as  in  others.— 
Grimes  v8.  Gowen,  13T 

2.  Half  cDstH  are  allowed  only 
upon  liquidated  demands,  and 
upon  *  open  accounts  J*  Where 
the  parly  has  the  means  of  re- 
gulating* iiis  demand  by  the 
sum  really  due,  and  chooses  to 
gt)  for  more  if  he  recover  less 
than'  S  50,  he  is  allowed  but 
half  costs,  but  when  he  has 
not  the  means  of  regulating 
his  demand  by  any  standard, 
and  claims  damages  to  an  un- 

,  certain  amount,  as  for  a  breach 
of  warranty,  if  he  recover 
even  less  than  %  oO,  the  act 
does  not  reduce  his  costs,  Jl 

3.  In  cases  of  partition,  costs 
are  to  be  paid  by  all  the  par- 
ties concerned. —  Gibson  vs, 
Bro-wri,  16? 

4.  The  drawer  of  a  note  is  not 
bound  to  nfuiid  to  the  endor- 
ser any  costs  which  he  m;u  be 
sui/jcctcd  to  in  consequcnr* 


INDEX. 


of  l»is  endarscment,  when  he 
paid  ofi*  the  note  as  soon  as  it 
became  due.— /iVcAa»</o'o;i  vs, 

PresnfUL  192 

5.  Where  the  plaintiff's  de- 
mand has  f^een  reduced  by  oc- 
tual  paj-ments  to  a  sum  with-  . 
in  thi:  Summavy  Process ^^n- 
risdiction,  he  inusl  pi-occeed 
by  way  of  Summary  Process 
for  tlie  hal:»nct^ ;  and  if  he 
brifig"  liis  action  for  the  whole, 
be  can  recover  only  the  costs 
of  a  Sunmiar}*  Process.  But 
it  is  otherwise  where  there  ate 
mutual  demands,  and  the 
plain'.iff's  debt  is  reduced  by 
discoimt ;  bccausp  htf  may 
not  know  tlie  amount  of  the 
defendant's  <lemand ;  noiiher 
can  he  know  that  be  will  avail 
himself  of  such  defence. — 
J>tTW  r*.  Roberts^  395 

6.  I'pon  a  rule  against  i!ie  she- 
rirt'  to  shew  cause  y»\\\  certain 
money  collected  for  fine's  in- 
flicted in  the  court  of  sessions 
should  not  be  paid  over,  the 
Court  Held  that  the  sheriff 
-was  not  entitled  to  retain  5 pei' 
cerU,  for  his  commissions  upon 
the  amount  collected  ;  and 
that  the  clause  of  the  county 
couit  act  under  whicli  he 
made  such  claim  was  repealed 
by  the  Judiciary  act  of  1798, 
and  that  the  act  of  1791,  re- 
gulating the  fee  bill,  repealed 
all  former  acts  allo\vii\j^  costs, 
and  allowed  none  in  this  case. 
— Slate  v$.  Sheriff  vf  Charles- 
ton, 419 

7.  In  action  on  the  case  in  the 
nature  of  an  action  for  ravish- 
ment of  ward  to  trv  the  free- 
dom  of  a  negro,  wheic  the 
jury  found  a  verdict  establish- 
ing the  right  of  the  plaintiff's 
ward  to  freedom,  Init  found  no 
dama^es^  the  Court  UsUl  that 
the  i)laintiff  was  entitled  to 
costs. —  Clifton  vs.  Philiips,      469 

a.  Wherever  it  is*  intended  by  a 
defendant  *o  icquire  security 
for  coots,  where  the  plaintiff 
xcsides  out  of  the  .state,  rea- 
sonable notice  shoul<l  be  given 
to  the  plaintiff  or  his  attorney, 
t'f  yiCi  intention,  prior  to  the 


court  at  wbicb  the  cause  ls  tu 
be  tried,  that  no  pbuntiff  may 
be  taken  by  surprise — Dit- 
mnhes  vs.  Disniuke^^  552 

Security  for  cost  does  not  de- 
pend upon  the  defendants 
putting  in  bail.  I^ 

COVENANT. 

1.  Upon  a  covenant  for  the 
lease  of  a  lot,  whereon  lessee 
covenanted  to  build,  which 
buildings,  at  the  expiration  of 
the  lease  were  to  be  valued  by 
indiff«rcnt  persons,  irnd  at 
which  fttluation  the  lessor  was 
to  take  t\e  buildings,  Ae  pmv- 
ingfor  the  tafne  in  one,  t^^o, 
and  three  years  from  the  ex- 
piration of  the  time ;  the 
Court  fields  that  the  payment 
for,  WHS  not  a  covenant  Jn-ece- 
dent  to  the  delivery  of,  the 
houses. — Maiiigmdt  vt.  Car- 
rod,  91 

2.  A  purchaser  of  land  may 
maintain  an  action  of  covenant 
on  the  warranty,  (against  all 
persons  lawfully  claiming  or 
to  claim,)  before  eviction,  by 
showing  a  paramount  title  in  a 
third  person  ;  but  where  the 
plaintiff  claimed  a  tract  of 
land  and  thinking  that  the  de- 
fendants title  whs  better  than 
his,  and,  to  obtain  tliis  out- 
standing title,  purchased  this 
tract,  with  two  ethers  adjoin- 
ing, and  took  a  deed  in  the 
form  prescribed  by  the  act  of 
1705,  (containing  a  warranty 
as  above,)  and  afterwards  dis- 
covered that  his  first  title  was 
better  than  the  second,  and 
commenced  hi&  action  against 
the  defemlanty  for  a  breach 
of  the  u'arranty,  not  being  dis- 
turbed by  the  claim  of  any 
third  person,  the  CoH^t  non- 
suited the  plaintiff;  because 
it  could  not  be  intended  that 
the  vendor  would  give  a  war- 
ninty  against  the  title  of  the 
vendee  hims«lf,  when  it  was 
bought  for  the  purpose  of  yiro- 
tccling  that  title. — Jfigjru  r«. 

Brndly,  S%' 

3.  In  covetiant  on  a  deed  for 
breach  of  warranty  of  souT>d» 
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ties  J  of  a  ncgra  slave,  the 
measure  of  recovery  is  to  the 
extent  of  the  injury  wliich 
the  party  jAjstains  by  the  in- 
frHCtion  of  the  covenant,  whe- 
ther it  be  partial  or  total,  unci 
must  necessarily  depemi  on 
the  circumstances  of  the  case. 
—  Garrett  va.  Stuart,  514 

4.  In  special  asaumpsit,  for 
breach  of  warranty,  j'  seenu, 
that  the  consideration  paid, 
is  not  necessafily  the  measure 
of  damage.i,  but,  uiider  parti- 
ciiJar  circumstances  a  j^'^^y 
may  give  more  ;  althout^h  in 
most  cases  it  would  consiiiute 
the  best  evidence  of  injury 
mistained;  vet  in  actions  sound- 
ln§^  altogether  in  damages,  it 
set:7tt»  that  the  measure  of  re- 
covery mast  depend  on  cir- 
cumstances, J!f 

5.  Covenant  and  general  inclfbi- 
tatiu  assutnftfrt't  for  money 
paid  by  mistake,  or  a  conside- 
ration wholly  failed,  arc  not  to 
be  confounded ;  in  the  latter, 
the  consideration  paid  and  in- 
terest, is  the  measure  of  da* 
juagesy  Jif 

CRIM.  CON. 
1.  Case  as  well  as  trespass  vi  et 
armia  is   a   proper  action   for 
criminal  conversation. — Haney 
vs,  Tovnuendt  206 

CUSTOM. 

See  Bills  of  ExchangeMnil Pro- 
7/dssQrif  J^^tcs,  2 

DAMAGES. 

See  Warrantv  and  Intei'e'f. 

1.  In  an  action  of  detinue,  ihc 
damages  were  laid  in  ihe  dec- 
lanuon  to  be  only  one  hun- 
dred dollars,  and  ihe  verdict 
was  for  the  article  detained  or 
its  value  S 100,  and  S^^'^  ^la""- 
ages;  lAHd  that  \\.  was  nut  a 
cause  for  an-est  of  judgnient, 
on  the  ground  that  the  verdict 
exceeded  the  amount  of  duin- 
agcs  laid  in  the  declaruiion. — 
Laborde  V9.  Jiitmbh.  IJ 

2.  In  an  action  of  debt  upfyi  a 
judpfment,  which  jud)^ment 
had  been   for  damaj'ts.io  tl.'j 


amount  of  the  penalty  gf  the 
bond  upon  v^hith  the  actioii 
hud  been  brought,  the  court  - 
Ht'ld,  that  the  plaintiff  in  his 
action  upon  the  judgment 
could  recover  interest  by  way 
of  damages  beyond  the  penal- 
ty of  the  bond,  upon  which 
tile  judgment  was  founded. — 
.Vwj/V/i  T'*.  Vandevhorht^  32S 

3.  On  a  breach  of  vrarranty  ex- 
pr«*»sed  or  imphed,  in  the  sale 
<.f  anarliclt*,  the  damages  to  be 
recovered  must  be  rateable 
witt)  the  loss;  and  if  a  total 
los<t,  the  whole  sum  paid,  with 
interest,  may  be  recovered 
back. — Eglestonvs»  Macavteif, 
Ejecutor,  379 

4.  Where  the  verdict  is  for 
damages  beyond  the  amount 
laid  in  tlie  writ,  the  plaintiff 
must  enter  a  remittitur  for  the 
surplus  or  a  peidi-e  de  nox^o 
will  be  awarded. — Civens^  et, 
nx.  T»«.  Porteove^  '37V 

5.  No  4lamages  are  allowed  on 
a  judgment  in  Dower. — Jleif- 
Tpurd  vs.  ffet/wardf  Eocr.  38t) 

6.  In  cases  of  eviction  the  price 
of  the  land  and  interest  from 
the  time  of  the  purchase  shall 
be  the  measure  of  damages  i 
but  where  the  loss  is  only  par- 
tial, the  psirty  evicted  may 
shew  that  the  part  of  the  land 
lost  is  more  valuable  than  the 
rest,  and  claim  a  compensation 
adequate  to  the  loss;  i.  e.  the 
relative  vulue  and  not  the  aver- 
age price  is  the  measure  of 
damages. — Jtdmr,  U'aUace  "js* 
Talbot,  •  466 

7.  And  in  action  upon  such 
note,  giv(  n  for  a  tract  of  land, 
where  a  discotmt  was  set  up, 
that  the  wife's  dower  hj^d  not 
Ixicn  rc'leased,  the  Court  Jldd, 
that  the  defendant  could  be  al- 
lowed nothing,  for  the  dower  ; 
for  as  tlie  husband  is  now  liv- 
iijg,  it  is  only  possible  that  the 
Tijlii  of  dower  may  accrue,  and 
a  possible  injury  is  not  a  sub- 
ject i'oT  damages. — MtsfiSff  r*. 
rrfl-?ir,  489 

3.  la  co'^ena^U   on   a  deed  for 
breach  of  warr.mty  of  sound- 
jiCbs  of  a  negro  slave,  the  mcu,* 
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juie  of  recovery  is  to  tbc  ex- 
lenl  of  t'l?  •njiirv  which  the 
party  sastaiiisby  ihe  infraction 
of  tlie  covenant,  whether  it  be 
j)arti«il  or  total,  and  must  ne- 
cessarily depend  on  the  cir- 
cumstances of  ihe  case. — G'ar- 
rctt  V9.  Sfiiaity  514 

^'.  In  9ppciid  a!!97imi}sil,  for 
breach  of  wah'anty,  it  seemsf 
ihat  the  consirtcration  paid,  is 
noi  nercasnniy-  Ihe  measure  of 
dam.ig-es,  hut,  nn'1«r  particular 
circ'iniitancc-s,  H  jury  may  give 
rnorc  ;  aUhoii}rii  in  most  cases 
jt  would  coiisiiiiM^  ill 6  best  e- 
videncc  of  injury  susuine<l  ; 
i'ct  in  actions  sounding  aUog'c- 
tber  ill  damages,  it  seems'  that 
ihe  measure  of  recovery  must 
dt'])<*nd  on  circunutancps.  lb 

10,  Covenant  and  ffcnePal  indcbi' 
fatHf!  nssumpHtyf^oT  mouey  paid 
by  mistake,  or  u  consideration 
whollv  failed,  are  not  to  be 
Confounded;  in  the  latter, the 
consideration  paid  and  interest 
is  the  measure  of  daniaj^es,        10 

1.1.  An  owner  of  land,  Ihreuffh 
which  a  water  course  runs,  is 
entitled  to  an  action  ag^ainst  a 
person  for  diverting"  the  \«itcr 
from  his  land* — Haymes  vs. 
fuivlt,  543 

12.  It  is  now  a  settled  rule, 
that  where  a  person  has  been 
evicted  of  land,  or  what  a- 
mounts  to  the  same  thing, 
Vrhei  e  he  is  deprived  of  it  by  a 
paramount  title  in  another,  al- 
thou;^'?!  tbere  has  been  no  evic- 
tion, he  is  entitled  to  recover 
hack  the  piu'chasc  motiey 
with  iniercs*,  and  nothing 
more.  I)ut  there  pay  be 
castas  where  the  rents  and 
profits  \n  the  mean  time,  will 
lake  away  the  claim  of  the 
jMvty  to  intefest. — Botid  vs. 
Quattlfibaumy  584 

33.  If  a  deduction  is  to  he  made 
for  a  particular  piece  of  land, 
it  must  be  according  to  the 
price  at  which  it  was  estimat- 
ed at  the  time  of  the  smIc. — 
Aiid  if  the  contract  was  for  a 
grf»^s  sum,  for  all  tlie  land, 
without  settingn^jpccihc  value 
ftn  each  or  any  particular  truct. 


then  the  deduction  mufit  be  in 
proportion  to  its  relative  %"*• 
hie  and  importance,  when  ta- 
ken in  connection  with  tiie 
whole,  /» 

14.  A  conjectural  lens  wbidi 
n^ay  or  may  not  be  Mistainecl 
by  reducing  the  profits  of  a 
mill  cannot  be  taken  into  coo- 
qideration,  as  it  would  be  vii»- 
lating  the  nile,  that  the  de- 
dijction  i^ould  be  made  with, 
reference  to  the  value  of  the 
land   at   the   time  of  the  sale, 

(i.  e.  the  purchase  money,)       ii 

15.  Consequential  damag^es  it 
seems,  have  never  been  allow- 
ed to  be  set  off  in  amy  case ; 
there  must  be  an  actual  fai- 
lure of  consideration  or  the 
defence  cannot  be  supported,    Ji 

16.  So  far  as  the  defetuiant  can 
show  that  the  object  of  his 
purchase  has  been  actually  de- 
feated, he  is  entitled  to  a  de- 
duction, and  no  farther,    '         Ja 

DETINUE. 
1.  In  an  action  of  detinue,  the 
damages  were  laid  in  the  de- 
claration to  be  only  S 100, 
and  the  verdict  was  fur  the 
article  detained  or  its  value 
glOO,  and  g  lOO  damages ; 
Ar/c/that  it  was  not  a  cause  for 
arrest  of  judgment,  on  the 
ground  that  the  verdit:t  os* 
ceeded  the  amount  of  dama- 
ges laid  in  the  declaration. — 
Laborde  vs,  Humph^  15 

DErLAKATION. 

See  PlcatUnff. 

DECREE. 

Stx  Evidtnice, 

DKED. 

iS''?e  JJortff.     Kt4dtmc€  29. 

1.  Though  a  deftd  refer  to  a 
matter  extrinsic,  to  explain 
which  a  resort  to  parol  evi- 
dence tnav  be  iiccciMiarv.  that 
does  not  authorize  parol  evi- 
dence to  be  given  to  explain 
or  contradict  the  deed  itself. — 
Sn.  C(ir.  So,  vs.  Jofmsim,  4?. 

2.  No  man  can  make  an  aver- 
ment against   his  own  clecl  r 
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#nd  where  the  defendant  g'ives 
a  bond  to  A.  he  cuiinot  plead 
that  the  bond  was  givc)i  to  A. 
fbr  the  benefit  ofa  co-partner- 
ship, of  which  A.  was  a  mem- 
ber.— Stoney  vs.  McJ^tiltf^  85 
3.  Under  the  act  of  1731,  up- 
on proof  of  the  loss  of  the  ori- 
ginal deed,  a  certilied  copy 
irom  the  reg-isters  office,  prov- 
ed and  recorded,  is  jrood  evi- 
dence.—/Ww^/^  vs,  JSownmiiy    \77 

4.  Where  personal  propeny 
is  conveyed  by  a  husband  to  a 
trustee,  for  the  benefit  of  his 
wife  and  children,  the  subse- 
quent possession  6f  the  hus- 
band is  consistent  with  the 
object  of  the  deed,  and  is  no 
evidence  of  fraud  in  behalf  of 
a  sttbsequent  purchaser. — 
Iliffhial  V8,  TeasdrM,  228 

5.  Where  an  ambig-nity  in  a  deed 
has  been  raised  by  parol  evi- 
dence, the  same  kind  of  evi- 
dence may  be  admitted  to  re- 
move such  ambiguity,  but  no 
further. — J^iUhig  vs.    Crank- 

Jielik  258 

*>.  Wherever  a  subsequent  pur- 
chaser has  received  explicit 
notice  of  a  former  couiev- 
ai)ce,  such  conveyance  thouph 
not  recorded  will  be  valid,  le- 
g^l  and  effectual  against  the 
subsequent  conveyance  of 
such'  purchaser,  though  re- 
corded in  due  time. — T«trt  vs. 
Crarvfordf  265 

7.  Where  the  subscribing'  wit- 
nesses to  a  deed  were  without 
the  state,  their  signatures 
must  be  proved,  before  the 
deed  can  oe  admitted  in  nxx- 
denCc,  although  it  should  be 
proved  that  the  signing  of  the 
deed  was  in  the  hand  writing 
of  the  vendor — Corrmeil  va. 
Bickleyy  ^^ 

8.  The  only  cases  in  which  a 
party  can  ftver  againnt  the 
consideration  expressed  in  his 
own  deed  are  when  it  is  illefftU 
or  fraudulent  ,•  and  a  person 
cunnot  alle|^e  that  a  bill  of  sale 
was  not  g^ven  by  him  at  the 
time  the  contract  was  entered 
into,  but  thrrn   or  four  weeks 


afterwards.— G<jrrff«  rj,   ifiw 
arU  •  51 I 

9.  A  party  cannot  at  law,  by 
parol  testimony,  shew  a  difr 
fercnt  consideration  from  the 
Olio  expressed  in  a  deed  ;  but 
it  ma\  be  adimittcd,  U  fteertiSf 
to  show  a  greater  or  less  of  the 
bame  character,       >  /6 

DELIVERY. 

See  Comrnct. 
1.  After  the  defendant  had  a- 
greed  to  purchase  a  quantity 
of  cotton  bagging  from  the 
plaintiflf',  he  was  told  it  remain- 
ed jin  the  plainfifJ  's  store  sub- 
ject to  his  risk,  wluMTupun  he 
ordered  nncl  had  e^nieof  it  turn- 
ed out  of  the  store,  which  be 
afterwards  returned,  and  then 
refused  to  take  any  part  of  it, 
the  court  Held,  that  it  was  4 
sufficient  delivery  under  the 
17th  section  of  the  Statute  of 
Frauds. — Jackson  vs.  /f  «?<«,     28i^ 

DEMAND. 

See  Iitiereit.     Tvuver, 

DPMT'PER. 

iiee  Pltfadin^. 

DESCENT. 

See  iHiestuten  Estates. 

DEVASTAVIT. 

See  Kxecatov  und  ,4dministraift,  ■ 

DEVISE. 
See  H'illg  awl  TtiMamenis. 

DIHCriARGE. 

1.  Where  tlic  dt*fendant,  who 
was  a  sea  C24);tain,  bought 
goods,  and  was  10  have  giveii 
his  note  with  A.  as  secuiit\  for 
the  same,  but  went  to  sea  \\  ith- 
out  giving  his  note,  and  the  a- 
gent  of  the  vencUr  received 
the  note  of  A.  alone,  **  which, 
when  paid,  was  to  be  in  satisr 
faction  of  the  defendant's 
debt,"  the  Court  Urfd,  that  it 
was  not  a  discharge  of  the  de- 
fendant.— Preacott  vs.  Jf^ibbell^  d\ 

2.  Where  several  witnesses 
swore  that  it  was  a  cusiom 
wl\en  the  vendor  of  gooils  re 
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ceivecl  a  note  of  the  consignee 
withoiii  the  eiulunteinent  of 
the  purchaser,  that  Ihe  pur- 
cUnser  became  dtschari^ed,  an<l 
the  maker  of  the  note  only  lia- 
ble;  the  Coim  Ihldf  thai  it 
was  a  custon)  so  uiyouNODable, 
that  il  co'uU  never  .sqpercctlc 
the  law  to  the  contrary,  lb  95 
3.  One  Co  Aclir.inist'Mior,  as 
ifccll  as  a  Co-Executor,  may 
tlisch.ir^e  a  tltbt  due  to  \\\s  in- 
trstate — Gage  r».  ^Idmv.  of 
J(/hrij7if  *  492 

niscorxT. 

1.  Ilcbts  to  be  set-oiV  mnst  be 
io  tnulual  rghts;  uiid  an  itidt- 
vidunl  denmnd  can  not  be 
p!c!ul';d  in  discouni  of  a  dc- 
n»an«l  di:e  Ut  a  purner^Mp,  un- 
less it  can  be  sliawn  tliat  an 
agreement  or  understanding' 
existed  b<-t\vc<'n  tho  parties, 
(hat  si:cli  a  pnvite  ileni;irid 
shoidd  be  rec^'lvcclin  di:.C(nmt. 
'—Itftvrl  £,'*   Payne    vs.    T.   H. 

^.  A  dibcount  to  an  action  on 
anole,  ivit'i-'.-i  :'ic  siwi.iui^'i'  pro- 
cexs  jurhdiCir^n^  wl^.  Ii  in- 
voive<i  the  tiUcs  to  land,  is  in- 
adinissablc — I.2.i.il:ir/  vs.  JJtul' 
f.iv,  "  491 

.^.  ft  Trrwuthat  vl)crc  thr  defen- 
dant has  a  bcna  ^A'dcfcnce  in- 
volving;  a  title  to  land,  that  on 
application  to  the  circtjit  conn, 
an  order  reqr/iriMg  the  plain- 
tiff* to  declare,  may  be  obtain- 
ed, by  which  means  he  may 
avail  liimscil  of  such  defence,  lb 

DISTKF.SS. 
Sec  Jlcplc^iiu 

DOWF.n. 
1.  No  damag'^s  are  allowed  on 
A  judgment  in    Dower.— J5fe»^- 

\9avd  vx,  ^xr.  ^f  itey\ourdy        386 

FJKCrMl.TCT. 

Sec  TVvA"/>cva  to  try  Titles. 

KSTA'rr. 

jSV"^  lAvutuu'fifi,    Win, 

FVIDEKCE. 

h\e  Trover.     Gift. 


1.  A.  sold  B.  a  negro  slave, mnd 
g>ave  a  bill  of  sale  in  these 
words,  viz  : — **  I  have  bargskin- 
e<l,  sold  and  d^livered^  and  by  * 
these  presents  do  baijgain, 
sell,  and  deliver^  a  certjiiii  ne- 
fjro  fellow,  now  in  George- 
town {^61,  to  have  and  to  hold, 
£cc.'*  Held,  that  in  assvqip- 
.sit,  the  vendor  mig-ht  prove 
that  the  bill  of  sale  was  dated 
the  8th,  yet  it  was  not  «leiiv«r- 
ed  until  the  15th,  and  that  the 
ne^ro  escaped  from  gpiol  on 
the  I4*h,  a  day  before  delive- 
ry of  "ti»e  bill  of  sale,  but  that 
the  purchaser  bought  and  took 
\ipon  hin^self  the  risk  of  gel- 
ing-  possession  of  the  stave.— 

2.  In  the  absence  of  any  coo- 
tract,  the  legal  presumption 
is,  that  the  woikman  is  bound 
to  f\irnish  hifl  own  tools  and 
machincrj'.-i— ^or/  t-*  A'ortofty    2- 

3.  If  a  workman  be  employed 
to  do  a  particular  job,  and  he 
choose  to  do  some  additional 
work,  without  consoUing  his 
employer,  he  cannot  recover 
for  such  work,  A 

4.  On  a  qucattorn-  of  the  identi- 
ty of  a  negro  slave,  the  plain- 
tiff gave  evidence  that  his 
slave  spoke  French,  and  that 
thjB  one  in  question  sp<Ae 
French,  and  described  her  as 
being  of  the  .^nffola  nation; 
the  defendant  may  prove  that 
she  spoke  Coromantee  also. — 
*Harttn  vs.  MaveiMrt,  2^* 

5.  It  is  not  necessary,  in' an  in- 
dictment for  attempting  to  sa- 
bofn  a  witness,  that  the  fact 
which  the  defendant  attempted 
to  procure  the  witness  to  swear 
to,  should  bef  stated  specifical- 
ly ;  as  that  fact  would  only  be 
evidence  to  shew  ^i«ammo» 
the  bribe  was  offered,  which 
may  be  shown  by  other  drcum- 
stances. — State  vs.  fblditt^,        31 

6.  Though  a  deed  refer  to  a 
matter  extrinsic,  to  explain 
which  a  resort  to  parol  cvi- 
dence  may  be  necessary,  that 
does  not  authorize  parol  evi- 
dence to  be  given  to  explain 
or  contradict  the  deed    itself 
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i^-^South- Carolina    Society  vs. 
John»07t, 

7.  Where    the  witnesses  to  a 
will  are  dead,  their  hand  writ- 
inj^  may  be    proved  to  esta- 
blish   the  will. — Sampson  va. 
fVMU, 
'  8.  Where  an  adminiMrator  ne- 
^ect«  to  plead  plene  adndrda- 
travitf  And  the  SneriflT  returns 
milla  bona  on  iji.fa.  issued  on 
a  judgment  against  him,  such 
judgment  and  execution,  with 
the  return  of  the  SherifT,  is 
sufficient  to  charge  him  in  an 
action  on  the  judgment  sug- 
gesting   a    devastavii.-^TAo' 
ma^  vs.  Dyoti,  Adm'r^ 
0.  The  testator  beqtieathed  all 
of  his  fiegroea  to  be  divided 
equally  among  his  grand  chil- 
dren, share  and  share  alike,  a- 
mong  such  as  should  be  living 
at  t^ie  time  (IT  such  division, 
and  not  otherwise ;  and  that 
the  division  should  take  place 
so  soon  as  the  deJ>ts  be  paid. 
A  sale  was  made   by  the  exe- 
ccutor  to  eoabte  each  legatee 
to  purchase  in  the  amount  of 
his  shsrc,  and  the  husband  of 
one  of  the  legatees  purchased 
two  negroes^  and  rave  the  ex- 
ecutor a  bond  ana  mortgage 
for  the  same,  endorsed,  "  giv- 
en as  security  in  case  of  any 
demands  or  suits  coming  a- 
gainst  the  estate,  oi  till  ajinal 
seHiement  takes  place."    After 
s.      tliis,  a  bill  was  filed,  and  a  par- 
tial  decree  made  for  partition ; 
but  yet  no  division  made ;  and 
then  the  wife  of  the  purchaser 
died.    Held,  that  by  the  sale, 
the  debts  were  to  be  presum- 
ed paid,  and  that  the  legacy, 
by  this  sale,  waa  placed  by  as- 
sent of  the  executor  in  pos- 
session of  the  husband,  and 
that  he«  could  not  revoke  it,  - 
or  lecall  the  property,  on  the 
ground  that  no  division  Ihad 
been  made. — Ex  Parte,  Ex\8 
Stephen^, 
10,  The  plaintiff  soed  upon  a 
judgment,  and  defendant   of- 
fered in  discount  a  receipt  for 
S136    68,    <in  part   of  this 
wdjrment.'   To  this  the  plain- 
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tiff  replied,  by  introducing* 
in  evidence^  a  receipt  from 
the  defendant  to  the  plaintiff 
for  the  tame  amowit,  and  of 
the  same  date.  The  Court 
Held,  that  it  was  a  fact  for  the 
jury  to  determine,  whether 
the  defendant  was  entitled  to 
have  the  amount  of  the  receipt 
credited  on  the  judgment,  or 
whetherthe  one  was  not  a  suf- 
ficient answer  to  the  other. — 
Simons  vs.  Walt&r,  97 

11.  Til  e  possession  of  one  ten- 
ant in  common  is  the  posses- 
sion of  both;  and  although 
the  unity  of  possession  be  de- 
stroyed by  an  actual  ouster,  ^ 
that  ouster  must  be  eitlier  po- 
sitively proved,  or  such  cir- 
cumstances must  be  proved  as 
wotild  support  the  presump- 
tion of  an  ouster.— .^tfii  vs. 
HaOy  131 

12*  And  the  declaration  of  a 
witness  (whose  credit  was  ex- 
tremely doubtful)  tliat  the  pos- 
session of  the  defendant  had 
been  adverse,  but  not  stating 
why  he  thdught  it  adverse, 
nor  when  it  became  so,  was 
held  not  Sufficient  evidence  of 
sn  ouster,  tb 

13.  Where  it  was  proved  that 
the  records  of  the  Clerk's  f:^- 
fice  had  been  almost  entirely 
destroyed,  and  that  the  few 
that  remained  were  in  a  mu- 
tilated State,  the  Court  admit- 
ted .  the  journals  of  the  court 
in  evidence  to  prove  that  an 
action  had  been  commenced, 
and  abated  by  the  death  of  the 
plaintiff.— CsoJtf*.  Wood^       13?^ 

14.  Twenty  years  without  any 
payment  or  acknowled^pnent, 
will  raise  the  presumption  of 
the  payment  of  a  bond ;  but 
even  then  the  presumption 
may  be  rebutted  by  any  cir- 
cumstances which  will  tend  to 
shew  that  it  was  not  paid.  Less 
than  twenty  years,  with  other 
circumstances  going  to  show 
that  there  was  payment,  may 
be  sufficient. — Levy  vs.  Hamp- 
ton^ 145 

15.  The  Coiut  of  law  can  make 
no  distinction    between   two 
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joint  obltgorS)  where  there  is 
no  distinction  made  in  the 
bond  itself,  <        Jb 

16.  Where  an  attorney  brougfht 
an  acliou  against  a  client  for 
costs  and  counsel  fees,  for  a 
case  which  be  had  maiuigedin 
u  Court  of  Equity,  the  an- 
swer of  the  defendant,  in  the 
hand  writing  of  the  attorney, 
and  signed  by  him  as  attoniey, 
and  sworn  to  by  the  defendant, 
furnishes  the  highest  evidence 
that  can  btt  required,  that  tho 
service  was  performed  at  de- 
fendant's request-— ITar/fceT  v«. 
Willi(ifK9on^  156 

ir.  And  although  there  were 
two  other  defendants,  yet  by 
reference  to  the  answer,  it 
appeared  tliat  their  names 
vere  added  pvo  fovma,  and 
that  the  defendant  was  the  on- 
ly one  of  them  really  interest- 
ed in  the  case,  and  both  of  the 
others  swore  tliat  thev  hud  not 
employed  t lie  counsel.  Jb 

18.  But  in  tiie  case  of  defen- 
dants, if  a  party  be  omitted, 
the  objection  cannot  be  taken 
under  the  general  issue,  where 
It  did  not  appear  on  the  face 
of  the  declaration,  or  on  any 
other  pleading  of  the  plaintiil*, 
that  the  party  omitted  joint- 
ly contracted  and  was  still  a- 
live,   .  lb 

19.  Wlicre  the  age  of  the  de- 
fendant had  been  written  in  a 
bible,  the  Court  held,  that  such 
memorandum  in  the  bpok  was 
not  the  best  evidence  of  his 
age,  but  that  he  might  prove 
it  by  a  person  who  swore  from 
mere  recollection  of  the  fact  of 
bis  birth. — Hawkins  vs.  Taylor,  164 

20.  A  trespass  must  be  proved 

as  laid. — Sanders  vs.  Palmer,  165 

21.  Where  the  declaration  sta- 
ted, that  a  trespass  had  been 
committed  on  a  certain  day, 
upon  a  Horse  and  Cow,  proof 
that  the  trespass  was  commit- 
ted on  the  Horse  in  1817,  and 
on  the  Cow  in  1820,  will  not 
support  the  declaration,  lb 

72,  Under  the  act  of  irSl,  upon 
proof  of  the  loss  of  the  origi- 
nal deed,  a  certified  copy  from 


,  the  registers  of!ice»  proved 
and  I  recorded,  is  good  evi- 
AeiiKi^*^ Dingle  V9.  JSQvmim,    177 

23  I'he  records  of  admission  to 
naturalization,  not  mentioning 
that  the  person  had  three  }'eArs 
previously  declared  bis  inten- 
tiomof  becoming  a  citizen^  is 
not  sufficient  f  because  the 
court  will  presume  that  Uie 
court  wbichadmitted  the  alieoi 
must  have  received  evidence 
of  that  iact  at  the  time,  and  ad- 
mitted the  party  as  the  law  ^ 
recta.—- i2iurAar«&  vs.  .l^cZTaA- 
iel,  187 

24.  In  an  action  of  slander, 
where  the  witnesses  were 
doubU\il  Whether  the  yfotds 
spoken  were,  **  you  are  a 
damned  mulatto  son  ef  abitcb,** 
or  "  von  m&  a  damned  mulat- 
to  loQking  son  of  a  b4tb,'*  and 
the .  words-  laid  were,  '*  you  are 
a  damned  mulatto  son  of  » 
bitch,"  the  Court  Ueld^  that 
the  words  |»roved  did  not  sap- 
pprtthe  plaintiff's  deciaratioo( 
although  at  the  time,  of  utter- 
ing the  words,  the  defendant, 
after  the  witnesses  were  called 
upon  by  the  plaintiif  to  take 
notice  of  what  he  said,  repeat- 
ed, **  I  never  eat  my  words ; 
if  you  %ve  not  a  mulatto,  your 
looks  belie  you."-^/ibtJi«03». 
tis.  Hartley,  ,  tO^ 

25.  Whatever  is  alleged  wi  one 
side,  and  not  denied  on  the  o- 
ther,  shall  be  taken  as  true. — 
^dmr.  of  Porter  vs»  Kermy^     205 

26.  Ifa  person  agree  to  sell  laud 
for  so  much  per  acre,  and  af- 
terwards execute  titles  for  the 
same,  by  metes  and  bounds^  be 
it  inoj^  or  less^  and  take  a  note 
for  the  purchase  money,  if  it 
turn  out  afterwarda  that  there 
is  a  greater  number  of  acres 
than  was  cpntemplated,  the  sel- 
ler shall  uot  recover  payment 
for  the  ovcrphia.  The  verbal 
agreement  is  merged  in  the 
written  contract*  ami  parol  evi- 
dence cannot  be  admitted  to 
prove  any  contract  different 
from  the  written  agref  meat. 
Falcoticr  t}S,  Gat^rison,  2C9 

27.  The  rule  of  law /that  parol 
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evidence  shall  not  be  pcrroit- 
tect  to  explain  or  contradict  a 
deed,  appliet  cu  yeeil  to  c^ses 
involving  the  titles  of  land  as 
to  othen. — MilUng'  vs.  Crank- 
Jield,  25S 

28-  Where  an  ambiraty  in  a 
deed  has  been  raised  by  parol 
evidence,  the  same  kind  of  e- 
vidence  may  be  admitted  to 
remove  such  ambiguity,  but  no 
further,  lb 

29.  The  testimony  of  one  of  the 
executors  that  he  had  made 
diligent  search,  and  had  been 
unable  to  find  a  deed,  is  suffi- 
cient evidence  of  its  loss,  with- 
out examining  the  other  exe- 
cutor, to  admit  in  evidence,  a 
copy,  dated  1778,  certified  by 
the  tieputy  register,  and  sworn 
to  be  a  true  copy  by  a  witness 
who  had  compared  the  copy 
Ti-ith  the  record,  it  being  also 
supported  by  the  testimony  of 
the  subscribing  witness  that 
some  land  had  been  conveyed 
by  tlie  grantor  to  the  grantee, 
about  the  date  of  the  deed,  and 
he  believed  this  to  be  a  copy 
of  the  deed. — Tumipsecd  v$. 
Haiokint,  272 

30.  An  old  Survey,  32  years  old, 
reciting  that  the  survey  had 
been  made  for  the  grantee, 
was  admitted  in  evidence,  and 
was  the  only  act  of  ownership 

or  possession  proved,  lb 

Si.  The  surveyor  whomade  the 
ancient  Survey  was  dead,  but 
the  plat  xvas  admitted  upon  the 
testimony  of  a  surveyor  who 
was  familiar  with  his  works, 
and  who  swore  to  the  similari- 
ty ;  though  he  did  not  know 
his  hand-writing,  lb 

52.  The  subscribing  witness 
swearing  that  be  saw  the  testa- 
tor sign,  &c.  and  that  he  attes- 
ted the  ivill  in  his  presence, 
"  and  that  the  other  witnesses 
were  also  present,  and  subscri- 
bed their  names  in  his  pre- 
sence and  in  presence  of  the 
testator,"  is  Sufficient  evidence 
that  the  testator  executed  the 
will  in  the  presence  of  all  the 
witnesses.  Tb 

■•'^.  The  pTaintifT  chimed  unc^er' 


a  deed  from  executors,  authori« 
zed  to  sell  the  land  at  public  ' 
auction  ;  the  deed  is  sufficient 
without  shewing  that  the  sale 
had  been  publicly  made ;  for 
.  the  court  will  presume  that  the 
executors  had  done  theirduty, 
and  had  sold  in  pursuance  of 
the  win.  R 

34.  It  9eems  to  be  very  well 
settled,  that  an  objection  to 
the  competency  of  a  witness 
can  be  sustained  onlv, 

1st.  Where  he  has  a  direct  in- 
terest in  the  event  of  the  cause. 

2d.  Where  the  .judgment  can 
be  given  in  evidence  for  or  a- 
gainst  him  in  another  cause. 

3d.  Where  it  has  been  settled 
by  solemn  decisions  that  froiti 
motives  of  policy  or  expedien- 
cy, he  ought  not  to  be  permit-  * 
ted  to  give  evidence. — State 
V9.  ./Inthony,  285 

35.  The  same  interest  which 
will  exclude  the  husband  will 
exclucfc  the  wife  ;  but  it  is  lay-  ■ 
ing  down  the  proposition  too 
broad  to  say  that  the  wife  can 
in  no  case  be  a  witness  where 
the  husband  is  incompetent. 
A  conviction  of  perjury  or  fe- 
lony will  render  a  husband  in- 
competent, but  not  the  wife.      Jb 

36.  The  prisoner  was  indicted, 
together  with  his  son,  for  mur- 
der. The  father  was  charged 
with  having  given  the  mortal 
wound,  and  the  son  as  having 
been  present,  aiding  and  as- 
sisting. They  were  tried  se- 
parately;  and  on  the  trial,  first, 
of  the  father,  the  court  Me!ff, 
that  the  wife  of  the  s^n  was  a 
competent  witness ;  for  both 
being  charged  as  principals, 
pne  may  be  tried  and  convict- 
ed, and  the  other  acquitted,      //> 

57.  In  an  action  upon  a  replevin 
bond,  the  same  proof  is  not  re- 
quired as  in  the  action  of  re- 
plevin, to  wit  ;  that  the  defen- 
dant was  the  tenant  of  the 
plaintiff,  at  a  particular  rent, 
&c. ;  for  the  judgment  in  re- 
plevin is  conclusive  in  this. — 
City  Coiivcil  nf.  Price,  29:' 

38.  The  return  of  the  sheriflTis 
goodj  although  it  docs  \MX  np- 
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of  his  endorsement,  ulien  he 
paid  ofi'  the  note  as  soon  as  it 
became  tiwc, -^Jiichardson  vs, 
Presnall,  192 

5.  Where  the  plaintiff's  de- 
mand lias  t^eeii  reduced  by  ac- 
tual pajTiient%  to  a  sum  witli-  . 
in  th«  Summarjf  Process^  jn- 
risdiction,  he  must  pmcceed 
by  way  of  Summary  Process 
for  tlie  bahmce  ;  and  if  he 
brifig"  \\U  action  f(»r  tlie  wliole, 
he  can  recover  only  the  costs 
of  a  SunuTiary  Process.  But 
it  is  otherwise  where  there  ace 
mutual  demands,  and  the 
plaJmifT's  debt  is  reduced  by 
discount ;  because  hi?  may 
not  know  the  amount  of  the 
defendant's  demand;  neither 
can  he  know  that  Jic  will  avail 
himself  of  such  defence. — 
Levy  x'8.  Hoberts^  395 

6.  l-pon  a  rule  against  the  she- 
rirt'  to  shew  cause  whv  certain 
money  collected  for  fin^s  in- 
flicted in  the  court  of  sessions 
should  not  be  paid  over,  the 
Court  Held  that  the  slieriff 
was  not  entitled  to  retain  5 pei' 
cent,  for  his  commissicms  upon 
the  amount  collected  ;  and 
that  the  clause  of  the  county 
court  act  under  which  he 
made  such  claim  was  repealed 
by  the  Judiciary  act  of  1798, 
and  that  the  act  of  1791,  re- 
gulating" the  fee  bill,  repealed 
all  former  acts  allowing  costs, 
and  allowed  none  in  this  case. 
— State  v8.  Sheriff  of  Charles- 
ton, 419 

7.  In  action  on  the  case  in  the 
nature  of  an  action  for  ravish- 
ment of  ward  to  trv  the  free- 
dom  of  a  negro,  where  tlie 
jury  found  a  veixlict  establish- 
ing" the  ng'ht  of  the  plaintiti*'s 
ward  to  freedom,  Imt  found  no 
damages,  the  Court  field  that 
the  plaintiff  wa«  entitled  to 
costs. —  Clifton  vs.  Pliillips^      469 

%.  Wherever  it  is  intended  bv  a 
defendant  to  require  security 
for  costs,  where  the  plain  till* 
resides  our  of  the  state,  rea- 
sonable notice  shoul<l  be  given 
to  tlie  plaintiff  or  his  attorney, 
fcf  &UCJI  intention,  prior  to  the 


court  at  which  Uie  cause  is  tu 
be  tried,  that  no  pbuntiff  may 
be  taken  by  surprise  — Di$- 
muhes  r's.  Dismnkef^  5S2 

Security  for  cost  does  not  de- 
pend upon  the  defendants 
putting  in  bail.  Jk 

COVENANT. 

1.  Upon  a  covenant  for  the 
lease  of  a  lot«  whereon  lessee 
covenanted  to  build,  which 
buildings,  at  the  expii-ation  of 
the  lease  were  to  be  valued  by 
indiff«rcnt  persons,  and  3tt 
which  Valuation  the  lessor  was 
to  take  UVe  buildings,  he  pul- 
ing for  the  tame  in  one,  two, 
and  three  year*  from  the  ex- 
piration of  the  time ;  the 
Court  //pW,  that  the  payment 
for,  was  not  a  covenant  hrect- 
dent  to  the  delivery  oi,  the 
houses. — Manigault  t'#.  Car- 
roll, 91 

2.  A  purchaser  of  land  may 
maintain  an  action  of  covenant 
on  the  warranty,  (against  all 
persons  lawfully  claiming  or 
to  claim,)  before  eviction,  by 
showing  a  paramount  title  in  a 
third  person  ;  but  where  the 
plaintiff  claimed  a  tract  of 
land  and  thinking  that  the  de- 
fendants title  was  better  than 
his,  and,  to  obtain  tlus  out- 
standing title,  purchased  this 
tract,  with  two  others  adjoin- 
ing, and  took  a  deed  in  the 
form  prescribed  by  the  act  of 
1795,  (containing  a  warranty 
as  above,}  and  afterwards  dis- 
covered that  his  first  title  was 
better  than  the  second,  and 
commenced  his  action  against 
the  defendant,  for  a  breach 
of  the  warranty,  not  being  dis- 
turbed by  .  the  claim  of  any 
third  person,  the  Court  non- 
suited the  plaintiff;  because 
it  could  not  be  intended  that 
the  vendor  would  give  a  war- 
ranty against  the  tale  of  tbc 
vendee  himself,  when  it  was 
boup;ht  for  the  purpose  of  pro- 
tecting that  title. — Jtiffjui  rt. 

Brndly^  50i; 

3.  In  covenant  on  a  deed  for 
breach  of  vatrantv  of  sound* 
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JICS3  of  a  negro  slave,  the 
measure  of  recovery  is  to  the 
extent  of  the  injury  which 
the  party  MistaJns  by  the  in- 
fraction of  the  covenant,  whe- 
ther it  be  partial  or  total,  and 
roust  nccessariiy  depeml  on 
the  circumstances  of  tiie  case. 
—  Garrett  vs.  Stvart,  514 

4.  In  special  assumpsit,  for 
breach  of  warranty,  »'  seems, 
that  the  consideration  paid, 
is  not  necessurily  the  measure 
of  damages,  but,  under  parti- 
cular circumstances,  a  j\iry 
may  give  more  ;  althout^h  in 
most  cases  it  would  coostiiuie 
tlie  best  evidence  of  injury 
sustained;  vet  in  actions  sound- 
ing  altogether  in  damages,  it 
seems  that  the  measure  of  re- 
covery must  depend  on  cir- 
cumstances, Jlf 

5.  Cove7ui}it  and  ffeneral  indebi- 
tatii9  assumpsit  for  money 
paid  by  mistake,  or  a  conside- 
ration wholly  failed,  are  not  to 
be  confounded ;  in  the  latter, 
the  consideration  paid  and  in- 
terest, is  the  measure  of  da<p 
jnages,  Jo 

CniM.  CON. 
1.  Case  as  well  as  trespass  vi  et 
armis  is   a  proper  action   for 
critninal  conversation.— ^/Tan^fj^ 
vs.  Tovnisenii,  206 

CUSTOM. 
See  Bills  of  Exchange^nd PrO' 
Ttdasorif  JVolea,  2 

DAMAGES. 

See  Warrant^/  and  fntei'tsf. 

1.  In  an  action  of  detinue,  the 
damages  were  laid  in  the  dec- 
laration to  be  only  one  hun- 
dred  dollars,  and  the  verdict 
was  for  the  article  detained  or 
its  value  §100,  and  ^100  dam- 
ages ;  IIiHd  that  it  was  nut  a 
cause  for  arrest  of  judgment, 
on  the  groimd  that  the  verdict 
exceeded  the  amount  i:f  <iaiTi. 
ages  laid  in  the  deciaruiion.-^— 
Labovde  va,  Jiumpht  13 

2.  In  an  action  ut*  debt  up(in  a 
judgment,  whicli  judjymcnt 
had  been   for  damaJifs.io  U;'j 


amount  of  the  penalty  gf  the. 
bond  upon  which  the  action 
had  been  brought,  the  court  • 
Jii'lii,  that  the  plaintiff  in  his 
action  upon  tlie  judgment 
could  recover  interest  by  way 
of  damages  beyond  the  penal- 
ty of  the  bond,  upon  which 
the  judgment  was  founded. — 
Srnilh  vs.  Vandevhorst,  328 

3.  On  a  breacli  of  trarranty  ex» 
pressed  or  implied,  in  the  sale 
<if  an  article,  the  damages  to  be 
je  cove  red  must  be  rateable 
uitii  the  loss;  and  if  a  total 
loss,  the  whole  sum  paid,  with 
intfrest,  may  be  recovered 
back. — Es^leston  vs*  J^acauley, 
Kjteculor,  37^ 

4.  Where,  the  verdict  is  for 
damages  beyond  the  amount 
laid  in  the  writ,  the  piauntifT 
must  enter  a  remittittir  for  the 
surplus  or  a  petiire  de  novo 
will  be  awarded. — Givens,  el, 
nx.  vs.  PorteouBf  37'9 

5.  No  damages  are  allowed  on 
a  judgment  in  Dower. — Jlejf' 
•ward  vs.  I/eyward,  Exr,  386 

6.  In  cases  of  eviction  the  price 
of  the  land  and  interest  from 
the  time  of  the  purchase  shall 
be  Ihc  measure  of  damages; 
but  where  the  loss  is  only  par- 
tial, the  party  evicted  may 
shew  that  the  part  of  the  land 
lost  is  more  valuable  than  the 
rest,  and  claim  a  compensation 
adequate  to  the  loss;  i.  e.  the 
relative  value  and  not  the  aver- 
age price  is  the  measure  of 
damages. — Admv.  IVallace  vs, 
Talbot,  '  466 

7.  And  in  action  upon  such 
note,  given  for  a  tract  of  land, 
where  a  discount  was  set  up, 
thut  the  wife's  dower  bad  not 
been  released,  tlie  Court  7/(^/f/, 
that  the  defendant  could  be  al- 
lowed nothing,  for  the  ddwer  ; 
for  as  tlic  husband  is  now  liv- 
ing, it  is  only  possible  that  .the 
1  i^jtil  of  dower  may  accrue,  and 
a  possible   injury  is  not  a  sub- 

-  ject  {oT  tb mages. — Musssff  t'«. 

S.  In  covenant   on   a  deed  for 
bj'cach  of  warranty  of  sound- 
u'jtis  of  a  negro  slave,  the  mcu* 
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'iO.  Tt  Is  very  much  to  be  doubt- 
ed whetl»ri*  a  person  ought 
ever  to  be  convicted  of  a  fe- 
Jony  on  the  uncorroborated 
f  r'Sltmonv  of  a  prosecutor  who 
claims  the  property  in  ques- 
tion, where  the  defendant  seta 
up  a  title  in  himself;  and 
Avhcrc  the  transaction  was  at- 
tended with  none  of  the  usu- 
al concomitants  of  larceny,  as 
concealment,  &c.  the  court, 
upon  conviction,  will  grant  a 
new  trial. — State  vs.  Kane,      482 

QO.  A  judgment  between  A, 
and  B.  in  a  Court  of  Equity 
on  a  bill  by  A.  against  B.  to 
make  titles,  will  be  conclusive 
in  an  action  at  law  between  A. 
and  C.  as  to  the  execution  of 
a  power  of  attorney  from  D. 
the  original  owner,  -to  B.  to 
sell. — Kong^lrr  t»«.  ffnffman^     495 

01.  Where  Jhe  plaintifT  had 
bought  a  tract  of  land  at  She- 
riff *8  sale,  but  no  title  wa? 
executed  by  the  Sheriff,  and 
nftcrwards,  filed  his  bill  in 
(Jiiancery  against  #ie  sucees- 
aor  of  tlie  Sheriff,  to  have  a 
a  title  executed,  which,  in  pur- 
suance of  the  decree  of  that 
court,  was  executed  to  the 
plaintiff,  the  Court  HeldXhaX 
r\\c\\  title  was  admissible  in 
•u)  action  to  try  titles  between 
the  plaintiff  and  a  third  per- 
son, and  that  they  would  not 
look  into  the  proceedings  of 
the  court  of  equity  to  ascer- 
tain in  what  manner  they  act- 
ed, it  was  enough  that  they 
had  power  to  act  and  had 
%cted,  and  their  decree  was  as 
binding  as  a  judgment  of 
this  court. — Uallvi.  Carrut/i^5Q7 

•')2.  A  party  cannot  at  law,  by 
parol  testimony,  shew  a  differ- 
ent considcraitionfrom  the  one 
expressed  in  a  deed  ;  but  it 
may  be  admitted,  it  reems,  to 
.show  a  p^eater  or  less  of  the 
sjimc  chtracter — Garrett  tr. 
Stuart,  514 

(";3.  A  miller's  books,  who 
swore  to  the  original  entries, 
which  he  made,  are  admissi- 
ble to  prove  the  quantity  cf 


lumber  furnished  from  ]ki« 
saw  mill  t«  the  defendant. — 
Gwdon  TSt  ^imoid^  517 

64.  The  act  of  1803»  to  «utho- 
rize  office  copies  of  grants 
to  be  given  in  evidepce,  in- 
chidps  as  well  office  copies, 
certified  by  the  depuHn  of  the 
secretary  of  state  and  of  the 
surveyor  general,  as  by  those 
officers  tbemselFes.— Jtfixx- 
•ioeU  wis,  Carliie,  SU 

65.  In  an  action  of  tpecfai  a.»- 
9umfmt,  to  recover  back  the 
price  paid  for  wiy  property, 
which  proves  unsound,  there 
is  no  necessity  to  prove  a  re- 
turn of  the  property  or  any 
recision  of  the  contract ;  if 
general  iTidebifaiut  aasitmpti: 
be  the  action,  it  is  then  n.e- 
cessary.— i^a;ii:«  va.  Hnghew^   S^7 

66.  The  acknowledgments  of 
one  of  several  mwers  of  a 
joint  and  several  promissory 
note,  that  the  debt  is  stili  dae, 
is  sufficient  to  take  the  case 
out  of  the  statute,  as  to  tbe 
others;  and  such  ^nacknow. 
ledgmcnt  may  be  given  in 
evidence,  in  a  separate  soxt 
against  any  of  the  others,  and 
will  be  conclosdve,  unless 
counteracted  by  opposing  tes- 
timony.— Beits^  Adm^r  Xf9  Pai- 
fer,  541 

67.  Where  two  gave  their  joint 
and  several  note,  upon  which 
one  was  sued,  the  other  can- 
not be  a  witness  fbr  the  de- 
fendant.— Kile  v».  Chfiham,     55? 

68.  Where  the  «p]aintHf5  decla- 
ration  contains  three  counts, 
(1)  as  endortee,  (2)  for  goods 
sold  and  deTivered,  ana  (3) 
guantutn  vaUbcmi,  he  is  not 
confined  in  his  evidence  to  any 
particular  onc.<— JMal/tfetc    vt. 

69.  On  an  indictment  for  retail- 
ing spirituous  Hqnors,  wlth- 
o!it  a  ficens««,  the  .State  n^ed 
not  prove  that  the  dcleodaift 
had  not  a  license,  as  the  dc* 
fendsnt  must  prove  he  bad 
one.— iSVa/^riw.  Getting  STT 

EXECUTION. 
1 .  A  Fi.  Fa*  and  Ca;  Sa.  can  both 
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jind  where  the  defendant  gives 
a  bond  to  A.  he  cannot  plead 
that  the  bond  was  give^to  A. 
ibr  the  benefit  of  a  co-partner- 
ship, of  which  A.  was  a  mem- 
ber.— Stoney  vs.  McJVeittt,  85 
3.  Under  the  act  of  1731,  iipr 
on  proof  of  the  loss  of  the  ori- 
j^inal  deed,  a  certified  copy 
from  the  regfisters  office,  prov- 
ed and  recorded,  is  good  evi- 
dence.—/>i«f/^  vs,  Hovrnian,    177 
4.  Where     personal   propeny 
is  conveyed  by  a  husband  to  a 
•  trustee,    for  the  benefit  of  his 
Vife  and  children,  the   subse- 
quent possession   of  the   hus- 
band is  consistent    with    the 
object  of  the  deed,  and  is  no 
evidence  of  fraud  in  behalf  of 
a     subsequent     purchaser. — 
//7f final  vs.  TeasdcM,                 228 
5.  Where  an  ambig-nity  in  a  deed 
has  been  raised  by  parol  evi- 
dence, the  same  kind  of  evi- 
dence may  be  admitted  to  re- 
move such  ambiguity,  but   no 
fu3*thef. — MiUiiiff  vs.    Crank - 
fields                                            258 
^.  Wherever  a  subsequent  pur- 
chaser    has  receiveu   explicit 
notice  of    a  former  convey- 
ance, such  conveyance  though 
ijot  recorded  will  be  valid,  le- 
g^l  and    effectual  against  the 
siibaeqiicnt     conveyance      of 
such'  ptirchaser,    though   re- 
corded in  due  time. — TaH  vs. 
Cra-tvford,                                 265 
T,  Where  the  subscribing  wit- 
nesses to  a  deed  were  without 
the     state,    their    signatures 
must   be   proved,  before  the 
deed  can  be  admitted   in   c\i' 
den<5'e,  although  it  should  be 
proved  that  the  'signing  of  the 
deed  was  in  the  hand  wiiting 
of    the  vendor — Conmeil  vs. 

8.  The  only  cases  in  which  a 
party  can  aver  against  the 
consideration  expressed  in  his 
own  deed  are  when  it  is  illegal 
or  fraudulent  ;  and  a  person 
cannot  allege  tiiat  a  bill  of  sale 
was  not  g^ven  by  him  at  the 
time  the  contract  was  entered 
into,   but  thtrR   orfourwcekg 


afterwards.— fcri^rrfff^  rj,   Hhi- 
arti  *  51 1 

9.  A  party  cannot  at  law,  by 
parol  testimony,  shew  a  dif- 
ferent consideration  from  the 
one  expressed  in  a  deed  ;  but 
it  ma\  be  admitted,  it  seettis, 
to  show  a  greater  or 'less  of  the 


same  character. 
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DFXIVEUV. 

See  Cataract. 
1.  After  the  defendant  had  a- 
grced  to  purchase  u  quantity 
of  cotton  bagging  from  tlie 
plaiiitifT,  he  was  told  it  rcmuin-r 
ed  \\n  the  plaintiff's  store  sub- 
ject to  his  riat,  wher<'upur»  he 
ordered  ami  hnd  some  of  it  torn  - 
ed  out  oF  the  store,  which  he 
afterwards  returned,  and  thei^ 
refused  to  take  any  part  of  it, 
the  court  fields  that  it  was  -^ 
suflicient  delivery  under  the 
17ih  srction  of  the  Statute  of 
Frauds. — Jackson  vs.  i^fatts,    2§§ 

'  DKMAND. 

See  Interest.     Trover. 


DFMI'RER. 

See  jHleadinj, 

DKSCENT. 

See  Intestates  Estates. 


DEVASTAVIT. 

See  Executor  and  .ddminiviratOi . 

DEVISE. 

See  Wills  and  Ttistamenis. 

OIJCHARGE. 

1.  Where  the  defendant,  who 
was  a  sea  c^tptaln,  bought 
goods,  and  was  to  have  giveii 
his  note  with  A.  as  security  for 
the  same,  but  went  to  sea  with? 
out  giving  his  note,  and  the  a- 
gent  of  the  vender  received 
the  note  of  A.  alone,  "  which, 
when  paid,  was  to  be  in  satis- 
faction of  the  defendant's 
debt,"  the  Court  fffld,  that  it 
was  not  a  discharge  of  the  dcr 
fendant. — Prescott  vs.  H'lbbelly  9.4 

2.  Where  several  witnesses 
swore  that  it  was  a  cusiom 
when  the  vendor  of  gootls  re- 
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Ceivecl  a  note  of  the  conBi^ncre 
wUhuut  the  eiulorbement  of 
the  purchaser,  that  the  pur- 
chaser became  clischar{;;e(),  <iii(i 
the  maker  of  the  iioie  only  iiu- 
bie;  the  Court  IhUl,  thVt  It 
was  a  custom  £o  iim'tahonuble, 
tiwt  it  co'uld  never  supcrcetle 
tlie  law  lo  the  contrary,  lb  95 
3*  One  Co  AdminisfMior,  us 
well  as  a  Co-Executor,  may 
discharge  a  iltbt  due  lo  i»is  in- 
testate— Ga^e  V8.  Mmn  cf 
Juhn^m^-  492 

DISCCrXT. 
1.  Uchls  to  be  sct-cdf  must  be 
in  mutual  rights;  ajtd  un  indi- 
vid'inl  demand  cjumol  be 
plc:ul'!d  in  <liscoiin»  of  a  de- 
maiiti  due  lo  a  purnc-rsbip,  un- 
less it  can  r>e  shd^xn  that  an 
ngrecment  or  understanding 
exib'ed  bt-twcen  t)»o  paMres, 
that  aiich  a  privite  deni-iud 
sbouM  be  recvrlvedin  diL>counf. 
'—I.fivrl  df  Payne    us.  /.   /?. 

'2,  A  dtSLOunt  to  an  action  on 
a  note,  ivitlri  :he  summo^'i  pro- 
teas  jurhdiCti'jny  \vlii-h  'in- 
volves the  titles  to  land,  is  in- 
atlmiss.iblc — Li-.ukin  i-?.  JAitd- 
'..r.',  "  491 

'».  It  trr'«j?that  where  the  defen- 
dant has  a  bi^ia  fiik  dc-fcnce  in- 
volving a  title  to  land,  that  on 
Application  lo  the  circuit  court, 
an  order  rcqu:ri'ig  the  plain- 
tiff to  declare,  may  he  obtain- 
ed, by  iJklnch  means  he  may 
avail  himscil  of  such  defence,  Ih 

DISTKF/SS. 

DOWER. 
1.  No  damage,  s  are  allowed  on 
*  jndgiTient  in   Dower.— ife^- 
'ivavd  T.?.  Kx]\  nf  //ef/'ioarJ,       386 

Seg  Trespass  to  try  Titles, 

Se"  lAirutaiioH,     SViU, 

FVIDKN'CE. 

•S^f  Trover.     Gift. 


1.  A.  sold  B.  a  neji^  slave,. and 
g'ave  a  bill  of  sale  in  thurse 
worJs,  viz  : — •*  I  have  barf^in- 
e<U  sold  and  delivered,  and  by 
these  presents  do  bar^in» 
sell,  and  deliver^  a  certikiii  ne- 
gro fellow,  novf  in  Georgfc- 
to vvn  gaol,  to  have  and  to  hold, 
£cc/*  Held,  that  in  assump- 
sit, the  vendor  might  prove 
that  the  bill  of  sale  was  d?aed 
the  8th,  yet  it  was  not  deliver- 
ed until  the  I5th,  and  that  the 
negro  escaped  from  gaol  osi 
the  14<h,  a  day  before  delive- 
ry  of  the  bill  of  sale,  but  that 
tlie  purcha.->er  bought  And  took 
upon  himself  the  risk  of  get- 
ing  posieasion  of  the  slave.-^ 
I^an  T9.  O'ffara,  19 

2.  In  the  absence  of  any  con- 
tract,  the  legal  presumption 
is,  that  the  workman  is  bound 
to  furnish  his  own  tools  and 
marhihcrv.-i— /A»'/  t'.»  T^^ortoK.    Z^ 

o.  If  a  workman  be  employed 
to  do  a  particular  job,  and  he 
choose  to  do  some  additional 
work,  without  consulting  his 
employer,  he  eannot  recover 
for  St  I  ch  work,  R 

4.  On  a  questicrn*  of  the  identic 
ty  of  a  negro  slave,  tlie  plains 
tiH"  gave  evidence  that  his 
slave  spoke  French,  and  that 
the  one  in  question  spoke 
French,  and  described  her  a> 
being  of  the  Angela  nation: 
the  defendant  may  prove  that 
she  spoke  Coromantee  also, — 
^Martin  vs.  Afitvei'ick; 

5.  It  is  not  necessary,  in  an  in- 
dictment for  attempting  to  sn* 
hofn  a  witness,  that  the  fact 
which  the  defendant  attempted 
to  procure  the  witness  to  swear 
to,  should  bef  stated  specifical- 
ly ;  as  that  fact  wouki  only  be 
evidence  to  shew  guoamfiw, 
the  bribe  was  offered,  which 
may  be  shown  by  other  circum- 
stances.— State  ve.  Holding',       3! 

6.  Though  a  deed  refer  to  a 
matter  extrinsic,  to  explain 
which  a  resort  to  parol  evi- 
dence  may  be  necessai^',  that 
does  not  authorize  parol  evi- 
dence  to  be  given  to  explain 
or  contradict  the  deed    itself. 


■T 
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'-^Stmik-CaroUna    Society  vs. 
Johnsotit 

7.  Where  the  witnesses  to  a 
vill  are  dead,  their  hand  writ- 
ings may  be  proved  to  esta- 
blish the  will. — Sampson  vb. 
White, 

8.  Where  an  admini^ttrator  ne- 
^1ect«  to  plead  plene  admiTdS' 
travit,  and  the  SheriflT  returns 
milla  bona  on  ^fi,fa,  issued  on 
a  jtidgrnent  against  him,  sueh 
judgnient  and  execution,  with 
the  return  of  the  SherifT,  is 
sufficient  to  charge  him  in  an 
action  on  the  judgment  sug- 
gesting a  devastavit, — TAo- 
ifiav  vi.  Dyott,  Adm*r^ 

9.  The  testator  beqtteathed  all 
of  his  tiegroes  to  be  divided 
equally  among  his  grand  chil- 
dren, share  and  share  alike,  a- 
mong  such  as  should  be  living 
at  tlie'  time  c^  such  division, 
and  not  otherwise ;  and  that 
the  division  should  take  place 
so  soon  as  the  de^ts  be  paid. 
A  sale  was  made   by  the  exe- 
ecutor  to  enable  each  legatee 
to  purchase  in  the  amount  of 
Iiis  share,  and  the  husband  of 
one  of  the  legatees  ptirchased 
two  negroesi  s^^d  gave  the  ex- 
ecutor a  bond  and  mortgage 
for  the  same,  endorsed,  "  giv- 
en as  security  in  case  of  any 
demands  or  suits  coming  a- 
gainst  the  estate,  or  till  a  final 
settlement  takes  place."    After 
this,  a  bill  was  filed,  and  a  par- 
tial decree  made  for  partition ; 
but  yet  no  divinon  made ;  and 
then  the  wife  of  the  purchaser 
died.     Held^  that  by  the  sale^ 
the  debts  were  to  be  presum- 
ed paid,  and  that  the  legacy, 
by  this  sale,  was  p)ac«d  by  ab- 
sent of  the  executor  in  pos- 
session of  the  husband,  and 
that  he.  could  not  revoke  it, ' 
or  vecall  the  property,  on  the 
gfround  that  no  division  fhad 
been  made. — Ex  Parte,  Ex*ra 
Stephen^ 

10.  The  plaintiff  sued  Upon  a 
judgment,  and  defendant  of- 
fer»l  in  discount  a  receipt  for 

.8136  68,  «in  part  of  this 
iudfrment.'   To  this  the  plain- 


tiff replied,  by  introducing^ 
41  in  evidence,  a  receipt  from 
the  defendant  to  the  plaintiff 
for  the  same  amotmt,  and  of 
the  same  date*  The  Court 
Held,  that  it  was  a  fact  for  the 
74  jury  to  determine,  whether 
the  defendant  was  entitled  to 
have  the  amount  of  the  receipt 
credited  on  the  judgment,  or 
whether^the  one  was  not  a  suf- 
ficient answer  to  the  other. — 
Simons  vs.  Walter,  97 

11.  The  possession  of  one  ten- 
ant in  common  is  the  posses- 
sion of  both;  and  although 
the  unity  of  possession  be  de- 

76  stroyed  by  an  actual  ouster,  ^ 
that  ouster  must  be  either  po- 
sitively proved,  or  such  cir- 
cumstances must  be  proved  as 
would  support  the  presump- 
tion of  an  ouster. — Mletivs, 
HaU,  131 

12.  And  the  declaration  of  a 
witness  (whose  credit  was  ex- 
tremely doubtful)  that  the  pos- 
session of  the  defendant  bad 
been  adveme,  but  not  stating 
why  he  thought  it  adverse, 
nor  when  it  became  so,  was 
held  not  Sufficient  evidence  of 
an  ouster,  lb 

13.  Where  it  was  proved  thtft 
the  records  of  the  Clerk's  of- 
fice had  been  almost  entirely 
destroyed,  and  that  the  few 
that  remained  were  in  a  mu- 
tilated state,  the  Court  admit- 
ted .  the  journals  of  the  court 
in  evidence  to  prove  that  an 
action  had  been  commenced, 
and  abated  by  the  death  of  the 
plaintiff. —  Cook  vs.  fVoo^       13?5 

14.  Twenty  years  without  any 
pavment  or  acknowledgment, 
will  raise  the  presumption  of 
the  payment  of  a  bond ;  but 
even  then  the  presumption 
may  be  rebutted  by  any  cir- 
cumstances which  will  tend  to 
shew  that  it  wss  not  paid.  Less 
than  twenty  years,  with  other 

87  circumstances  going  to  show 
that  there  was  payment,  may 
be  sufficient. — Levy  vs,  Hamp- 
ton, 145 
1 15.  The  Court  of  law  can  make 
no  distinction    between    two 

77 
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joint  obligors,  wliere  there  is 
no  distinction  made  in  the 
bond  itseir,  .lb 

16.  Where  an  attorney  brought 
an  ictioi)  against  a  client  tor 
costs  and  counsel  ifses,  for  a 
case  which  he  had  managed  in 
u'  Court  of  Equity,  the  an- 
swer of  the  defendant,  in  the 
band  writing  of  the  attorney, 
Kud  signed  by  him  as  attoniey, 
Sind  sworn  to  by  the  defendant, 
furnishes  the  highest  evidence 
that  can  be  required,  that  tho 
service  was  performed  at  de- 
fendant's request — Harper  v«« 
ff'tlliamion,  156 

ir.  And  although  there  were 
two  other  defendants,  yet  by 
reference  to  the  answer,  it 
appeared  tlutt  their  names 
were  added  pyo  fovmoy  and 
that  the  defendant  was  the  on- 
ly one  of  them  really  interest- 
ed in  the  case,  and  both  of  the 
others  swore  that  thev  had  not 
employed  the  counsel.  lb 

18.  But  in  the  case  of  defen- 
dants, if  a  party  be  omitted, 
the  objection  cannot  be  taken 
under  the  general  issue,  where 
it  did  not  appear  on  the  face 
of  tlie  declarntiou,  or  on  any 
otber  pleading  of  the  pJaintiA*, 
that  the  party  omitted  joint- 
ly contracted  and  was  still  a- 
live,  lb 

19.  Where  the  age  of  the  de- 
fendant had  been  written  itia 
bible,  the  Court  HtUl,  that  such 
memorandum  in  the  book  was 
not  the  best  evidence  of  his 
age,  but  that  he  might  prove 
it  by  a  person  who  swore  from 
mere  recollection  of  the  fact  of 
hisbirth. — Hawkinsvs.  Taylor^  164 

20.  A  trespass  must  be  proved 

as  laid. — Santleri  v».  Palmer,  165 

21.  M'here  the  declaration  sta- 
ted, that  a  trespass  had  been 
committed  on  a  certain  day, 
upon  a  Horse  and  Cow,  proof 
that  the  trespass  was  commit- 
ted on  the  Horse  in  1817,  and 
on  the  Cow  in  1820,  will  not 
support  the  declaration,  lb 

22.  Under  the  act  of  1731,  upon 
])roofofthe  Idsb  of  the  origir 
nal  deed,  a  certified  copy  from 


,  the  registers  office,  proved 
and ,  recorded,  is  good  evi* 
dence^ — Dingle  v$.  Bowman^    JIT 

23  I'he  records  of  admission  lo 
natural! /.ation,  not  mentioning 
that  the  person  had  three  yeftrs 
previously  declared  bis  inieo- 
tiomof  becoming  a  cUizcn,  U 
not  sufficient  i  because  the 
court  will  presume  that  the 
court  which  admitted  the  alien, 
must  have  received  evidence 
of  t|iat  fact  at  the  time,  and  ad- 
mitted  the  party  as  the  law  ^ 
tecl&.'—Jiichuris  o«,  A^Dom- 
iel,  187 

24.  In  an  action  of  slander, 
where  the  witnesses  were 
doubtliil  "whether  the  wctfds 
spoken  were,  *'  you  are  a 
damned  mulatto  son  of  a  bitch,'*, 
or  <<  you  are  a  damned  mulat- 
to lookiiw  son  of  a  bitb,'*  and 
the .  wonL-  laid  were,  **  vou  arc 
a  damned  mulatto  sen  of  a 
bitch,"  the  Court  Hald,  that 
the  words  firoved  did  not  sup- 
port the  plaintiff 'a  deolaratioot 
although  at  the  time  of  utter- 
ing the  words,  the  defendant, 
after  the  witneaseawere  called 
upon  by  tlie  platntiif  to  take 
notice  of  what  he  said,  repeat-  . 
ed,  **  I  never  eat  my  words  ; 
if  you  bre  not  a  mulatto,  your 
looks  belie  you.'*— ^ibViMJt; 
v3.JJartley,  .  20S 

25.  Whatever  is  alleged  op  one 
side,  and  not  denied  on  the  e- 
ther,  shall  be  taken  as  true. — 
►•Srf?7ir.  of  Povtei*  V9>  ITen/a^     203 

26.  Ifa  person  agree  to  sell  UimI 
for  so  much  per  acrev  and  af- 
terwards execute  titles  for  tlie 
same,  by  meteaand  bounds^  be 
it  more  or  ^««,  and  take  a  note 
for  the  purchase  money,  if  It 
turn  out  afterwarda  that  there 
is  a  greater  number  of  acres 
than  was  cpntemplated,  the  seX- 
ler  shall  uot  recover  payment 
for  the  overplus.  The  verbal 
agreement  is  merged  in  the 
written  contract,  nnd  parol  evi- 
dence cannot  be  admitted  to 
prove  any  contract  difierent 
from  the  written  agreement. 
Falconcvv*.  Garrisont  20Q 

I  27.  The  rule  of  law /that  parol 
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evidence  shall  hot  be  pcnxxit- 
ted  to  explain  or  contradict  a 
deed,  appliet  at  xeeil  to  eases 
involving  the  titles  of  land  as 
to  others. — MilUng  vs.  Crorth- 
Jteld.  '■25% 

28.  Where  an  ambiguity  in  a 
deed  has  been  raised  by  parol 
evidence,  the  same  kind  of  e- 
vidence  may  be  adnoitted  to 
remove  such  ambig-uity,  but  no 
further,  lb 

29.  The  testimony  of  one  of  the 
executors  that  he  had  fnade 
dilig'cnt  search,  and  had  been 
unable  to  find  a  deed,  is  suffi- 
cient evidence  of  its  loss,  with- 
out examining  the  other  exe- 
cutor, to  admit  in  evidence,  a 
copy,  dated  1778,  certified  by 
the  depitty  register,  and  sworn 
to  be  a  true  copy  by  a  witness 
who  had  compai'ed  the  copy 
with  the  record,  it  being  also 
supported  by  the  testimony  of 

.  the  subscribing  witness  that 
some  land  bad  been  conveyed 
by  the  grantor  to  the  grantee, 
about  the  date  of  the  deed,  and 
he  believed  this  to  be  a  copy 
of  the  deed. — Tumipeeed  vi, 

30.  An  old  Purvey,  32  years  old, 
reciting  that  the  survey  had 
been  made  for  the  grantee, 
was  admitted  in  evidence,  and 
was  the  pnly  act  of  ownership  " 
or  possession  proved,  lb 

Si.  The  surveyor  who  made  the 
ancient  Stirvey  was  dead,  but 
the  plat  was  admitted  upon  the 
testimony  of  a  surveyor  who 
was  familiar  with  bis  works, 
and  who  swore  to  the  similari- 
ty ;  though  he  did  not  know 
his  h:ind-writing,  Ih 

32.  The  subscribing  witness 
swearing  that  be  saw  the  testa- 
tor sig-n,  &c.  and  that  he  attes- 
ted the  will  in  his  presence, 
**  and  that  the  other  witnesses 
were  also  present,  and  subscri- 
Jjed  their  names  in  his  pre- 
sence and  in  presence  of  the 
tesvator,"  is  sufficient  evidence 
tliat  th^  testator  executed  the 
will  in  the  presence  of  all  the 
w^itn  esses.  fb 

'^  "^  -  I'liC  pTaintifT  claimed  under  * 


a  deed  from  executors,  authori- 
zed to  sell  the  land  at  public 
auction  ;  the  deed  is  sufricient 
without  shewing  that  the  sale 
had  been  publicly  made ;  for 
the  courf  will  presume  that  the 
executors  had  done  theirduty, 
and  had  sold  in  pursuance  of 
the  will.  /» 

34.  It  seems  to  be  very  well 
settled,  that  an  objection  to 
the  competency  of  a  witness 
can  be  sustained  only, 

1st.  Wltcre  he  has  a  direct  in- 
terest in  the  event  of  the  cause. 

2d.  Where  the  judgment  can 
be  given  in  evidence  for  or  a- 
gainst  him  in  another  cause. 

Sd.  Where  it  has  been  settled 
by  solemn  decisions  that  fror^ 
motives  of  policy  or  expedien- 
cy, he  ought  not  to  be  permit-  " 
ted  to  give  evidence. — State 
vs.  JInthony,  285 

35.  Xhe  same  interest  which 
will  exclude  the  husband  will 
excluae  the  wife  ;  but  it  is  lay-  ■ 
ing  down  the  proppsition  too 
broad  to  say  that  the  wife  can 
in  no  case  be  a  witness  wliere 
the  husband  is  incompetent. 
A  conviction  of  perjury  or  fe- 
lony will  render  a  husband  in- 
competent, but  not  the  wife.      lU 

36.  Tlie  prisoner  was  indicted,  • 
together  with  his  son,  for  mur- 
der. The  father  was  charged 
with  having  given  the  mortal 
wound,  and  tne  son  as  having 
been  present,  aiding  and  as- 
sisting. They  were  tried  se- 
parately ;  and  on  the  trial,  first, 
of  the  father,  the  court  Held, 
that  the  wife  of  the  s»n  was  a 
competent  witness ;  ifor  Both 
being  charged  as  principals, 
one  may  be  tried  and  convict- 
ed, and  the  other  acquitted,      Ih 

57.  In  an  action  upon  a  replevin 
bond,  the  same  proof  is  not  re- 
quired as  in  the  action  of  re- 
plevin, to  wit ;  that  the  defen- 
dant was  the  tenant  of  tlie 
plaintifl',  at  a  particular  rent, 
&c. ;  for  the  judgment  in  re- 
plevin is  conclusive  in  this. — 
City  €oiinril  rv.  PHcf,  299 

58.  The  return  of  the  sherifTis 
good,  allliough  it  does  net  ap- 


INDEX. 


pear  to  have  been  sworn  to  : 
equally  so  where  it  has  been 
sworn  to  by  the  deputy  sherifT, 
but  not  stg'aed  by  the  sheriif.      lb 

39.  Tbut  the  goods  distrained 
and  replevied  oad  not  been  re- 
gularly appraised  according  to 
the  act  of  the  legislature,  is  an 
objection  which  ougl^t  to  have' 
been  made  in  the  action  of  re- 
plevin, and  cannot  be  taken  in 
an  action  on  the  replevin  bond. 
The  former  judgment  con- 
cludes the  party,  *  lb 

40.  Upon. the  trial  of  an  issuje 
between  the  garnishee  and  at- 
taching creditors  of  the  absent 
debtor,  as  tq  the  right  to  cer- 
tain property  attached,  the 
wife  of  the  absent  debtor  can- 
not be  admitted  to  give  evi- 
dence——Forrdfer  t'«.  Jitt^ 
Cred,  of  Guerrinemut  304 

4i.  The  Court  also  HeUU  that' 
on  the  trial  of  the  issue.  In 
which  the  garnishee  stood  as 
pla'niti^,  and  the  creditors  as 
defendants,  that  an  oxder  could 
not  be  granted  to  strike  one 
of  several  such  attaching  cred- 
itors ofi'the  record  in  order  to 
make  him  a  witness  for  the  o- 
thersi  although  he  assigned 
ov^r  the  judgment  which  he 
had  recovered  against  the  ab- 
sent debtof  to  a.  third  person, 
-who  gave  nim  ^  release,  lb 

42.  Where  tl^e  agent  of  the 
plaintiif  called  on  the  defend- 
ant for  payment  of  an  account, 
within  the  four  years,  wlio  ad- 
mitted that  he  had  bought  the 
goods  cha^edi  but  stated  at 
Uic  saiue  time,  that  he  had 
paid  for  them  by  an  order  of  a 
Uiird  person,  and  saic|  that  he 
would  produce  the  receipt ; 
and  the  impretaion  on  the  mtuJ 
of  the  witness  was,  that  the  de- 
fendant intended  to  pay  the  a- 
mount  if  he  could  not  produce 
the  receipt,  which  he  never 
did  ;  the  Constitutional  court 
refused  to  set  aside  a  decree  of 
the  Qircuit^ourt  in  favor  of  the 
plaintiif,  as  the  acknowledg- 
ment was  suiHcicnt  to  prevent 
thp  cHecls  of  the  statute.— 2>a- 
I'h  V3.  Verdier,  320 


43.  A  person  cannot,  by  bis 
own  oath,  ejsculpate  himself 
from  the  penalty,  under  the 
city  ordinance  of  Charleston* 
against  riding  or  driving  faster 
than  9L  walk  in  turning  ^e  cor- 
ner of  a  street,—  City  Council 
tw.  Dunn,  33Q 

44.  A  transaction  between  two 
parties  in  a  judicial  proceeding 
is  not  binding  upon  a  third ; 
therefore  in  an  action  for  wa- 
ges as  marine  IT  and  master  of 
the  defendant's  sloop,  a  decree 
of  the  admiralty  between  A. 
and  the  .pluntin  is  inadmissi- 
ble.—•WfiiacAerTi  va,  Cach- 
ran,  "         '         33K 

45.  tinker  an  ordinance  of  the 
city  of  Charleston,  it  is  pro- 
vided, (^th^t  the  owner  or  ten- 
ant of  any  house,  whose  chim< 
ney  shall  take  fire,  and  blaze 
out  at  the  top  shall  be  subject 
to  a  fine  of  not  less  than  nf^y, 
nor  more  than  one  hundroi 
dollars."  It  appeared  that  the 
chimney  in  this  case,  blazed 
out  in  conse(|uence  of  a  ne- 
^To  sef'vant  carelessly  throw* 
mg  into  the  fire  a  band  box 
filled  with  pieces  of  oik, 
crape,  chip  and  shreds  of 
work,  and  that  the  blaze 
was  but  momcntarv  :  the 
court  JUcld,  tliat  the  owner  or 
tenant  was  still  liable  to  the 
penalty. —  Council  v»,  Calmer,  343 

46.  Where  the  plauntifT  sued 
the  defendant  m  debt,  oa 
judgment    obtained     against 

^  him  as  administrator,  suggest- 
ing a  devastavit,  the  original 
judgment  to  which  the  defen- 
dant had  not  pleaded  plene  ad' 
ndnistravit,  and  the  execution 
issued  on  that  judgment  and 
returned  7iuUa  bona,  also,  the 
defendant's  account  as  admi- 
nistrator,  filed  with  the  ordi- 
itary  and  sworn  to,  admitting 
a  large  balance  in  his  liamn 
due  to  the  estate,  exceeding 
the  amount  of  the  judgment, 
is  (juite  sufficient  evidence  df 
a  devatlaifUy — Givens  vt, 
Porteua,  ol^ 

47.  Indeed  it  has  often  been 
held,    that  **  a  former  judg- 
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znent  ogainst  eiejcutot^,  and  a 
fi.Ja.  returned  nulla  bona,  are 
conclusive  evidence  of  u  dt- 
voitavit."  Ihy  in  lutt 

48.  A  writ  (of  certiorari,  J 
which  has  been  allowed,  inuiil 
be  considered  as  legally  allow- 
edf  until  reversed. — State  vs. 
Clarh,         /      '  3S2 

49.  In  an  action  by  the  excru- 
tnx  of  a  deceased  physician, 
against  tlie  captAin  of  a  ship, 
for  medicine  and  attendance 
on  the  mate  of  the  ship,  the 
physician's  book   of  original 
entries  proved  in  the   usual 
tvay»  and  the  testimony  of  a 
witness  who  said  he  present- 
ed the  bill  to  the  captain,  who 
made  no  objections  to  it,  but 
who  could  nut  say  positively 
that  he  said  he  would  pay  it, 
but  the  impression  on  his  mind 
v^as,  that  he  intended  to  pay, 
ft'as  ffeld  by  the  court  sufBci- 
snt  evidence  to    make    the 
Uiptain  liable ;  and  that  it  was 
lot  a  ciise  within  the   Statute 
►f  ^raud^.— £af,  Jt-Icliride  V8. 
Vc{fts,  314 

.  On  a  plea  of  non  e-^t  factum 
>  a  bond,  under  the  act  of 
302,  any  competent  witness 
lay  prove  the  hand^writing 
*  the  obligor  in  the  place  of 
e  subscribing  witness,  unless 
e  plea  of  the  defendant  be 
rifled  by  his  oath.— £xV» 
ani^aul^vs.  Deas,  39 1 

No  proceedings  are  neces- 
T  to  be  had  against  the  gar- 
oee,who  makes  no  return 
the  attachment,  until  judg- 
nt  is  recovered  against  the 
eht  debtor  ;  aiid  then  upon 
tion,  it  9eems^  evpn  without 
ice,  judgment  may  be  en- 
^d  up  against  the  g^rni- 
s  ;  therefore,  a  garnishee 
»  has  made  ro  return,  and 
list  whom  no  proceedings 
1  been  had  for  four  years, 
during-  which  time  the 
'ment  had  not  yet  been  re- 
red  ag-ainst  the  absent 
or,  cannot  be  examined 
.  witness  on  the  part  of 
absent  debtor,  on  the  tri- 
tfae  case  ia  which  be  had 


been  g'arn'shecd. — Richardnon 
vi.  mdt/ielJ,  403. 

52.  An  express  warranty  of  ti- 
tle does  not  exclude  an  impli- 
ed warranty  of  soundness. — 
lldln  T'ff.  Spears,  421 

53.  A  free  negro  is  an  incom- 
petent witness  in  any  case 
where  the  rights  of  white  per- 
sons are  concerned. —  fV/dte 
vs»  ffetmes,  439 

54.  Although  the  whole  confes- 
sion  must  be  received  and  not 
garbled,  yet  the  jury  are  not 
bound  to  giye  implicit  faith  to 
the  whole  or  any  part.  Con- 
fessions are  received  just  as 
other  evidence,  to  be  consi- 
dered and  weigh<?d,  and  there- 
upon to  be  credited  accord- 
ing to  the  character,  interest 
and  appearances,  &c.  of  the 
party  confessing.-^ iSmiM,  £xV 
vs.  ffwit,  440 

55.  The  plaintiff  in  trespass  to 
to  try  titles  cannot  Diuintaiii 
his  action  unless  he  prove  an 
actual    trespass. —  Cornell    V9.  ' 
Bickley,  46C 

56.  Where  the  subscribing  wit- 
nesses to  a  deed  were  with- 
out the  state,  their  signatures 
must  be  proved,  betbre  the 
deed  can  be  admitted  in  evi- 
dence, aHhough  it  should  be 
proved  that  the  signing  of  the 
deed  was  in  the  hand  writing 

of  the  vendor,  Ik 

57.  To  at^  action  upon  a  note^ 
to  which  non  asntmpsit  was 
pleaded,  the  defendant  may 
prove  that  it  was  given  for  a 
tract  of  land,  the  lines  and 
boundaries    of    which    were 

fraudulently      misrepresented 

by  the     vendor. — Shellon  vt, 
Kx'rs  Gari'y,  47C^ 

58.  Where  the  pluintiiF  was  .a 
shop  keeper^  and  sued  the  de- 
fendant oil  an  open  account, 
most  of  the  items  of  which 
were  for  spirituous  liquors,  be 
may  nevertheless  recover  his 
account,  and  his  books  are 
adnHssit>le  to  prove  it.  Nor 
is  he  bound  to  prove  that  he 
had  a  license  to  retail  spiritu- 
ous liquors.— Zfr;  lock  vs.  lU" 
scr,  481 
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V'?.  It  is  very  much  to  be  doubt- 
ed whethrr  a  person  ought 
ever  to  be  convicted  of  a  fe- 
lony on  the  uncorroborated 
trr^mony  of  a  prosecutor  who 
claims  the  property  in  ques- 
lion,  where  the  defendant  sets 
up  a  title  in  himself;  and 
wliere  the  transaction  was  at- 
tended with  none  of  the  usu- 
al concomitants  of  larceny,  as 
concealment,  &c.  the  court, 
upon  conviction,  will  grant  a 
new  trial. — State  va.  Kane,      482 

60.  A  jtidgment  between  A. 
and  B.  in  a  Court  of  Equity 
on  a  bU)  by  A.  against  B.  to 
make  titles,  will  be  conclusive 
in  an  action  at  law  between  A. 
and  C.  as  to  the  execution  of 
a  power  of  attorney  fropi  D. 
the  original  owner,  •to  B.  to 
sell. — JCoQ^liT  V8.  ffnfftnaru,      495 

T)!.  Where  .the  plaintiiT  had 
bougfit  a  tract  of  land  at  Shc' 
lif!  *s  sale,  but  no  title  was 
executed  by  the  Sheriif,  ami 
nftcrwards,  filed  his  bill  in 
f. chancery  against  the  sucecs> 
sor  of  the  Sheriff,  to  have  a 
a  title  executed,  which,  in  pur- 
suance of  the  decree  of  that 
court,  was  executed  to  the 
plainlifT,  the  Court  ifeWthat 
mch  title  was  :)dmissible  in 
:in  action  to  try  titles  between 
the  plaiAtifT  and  a  third  per- 
non,  and  that  they  would  not 
look  into' the  proceedings  of 
the  court  of  equity  to  ascer- 
tain in  what  manner  they  act- 
ed, it  was  enough  that  they 
had  power  to  act  and  had 
$Cted,  and  their  decree  was  as 
binding  as  a  judgment  of 
this  court. — Uall  vs,  CamUli,  507 

•'>?.  A  party  cannot  at  Jaw,  by 
parol  testimony,  shew  a  differ- 
ent considcrtitioo  from  the  one 
expressed  in  a  deed  ;  but  it 
may  be  admitted,  itfteems,  to 
ahow  a  greater  or  less  of  the 
same  character. — Gurrett  vt. 
JSfuart^  514 

Tio.  A  miller's  books,  who 
swore  to  the  original  entries, 
which  he  made,  are  admissi- 
ble to  prove  the  quantity  of 


lumber  funnshed  from  lu^ 
saw  mill  t«  the  defendmnt. — 
Gordon  vs.  ^9mold^  5\7 

64.  The  act  of  1803»  to  autho- 
rize  office  copies  of  grants 
to  be  given  in  evidence,  in- 
ckid'»s  as  well  office  copies^ 
certified  by  the  deputie»  of  the 
secretary  of  state  and  of  the 
surveyor  general,  as  by  those 
officers  themselves.—- .Uax- 
weU  ad».  CaHile,  554 

65.  In  an  action  of  tpecial  a*- 
sufttpat,  to  recover  back  the 
price  paid  for  any  property, 
which  proves  unsound,  there 
is  no  necessity  to  prove  a  re- 
turn of  the  property  or  any 
recision  of  the  contract ;  if 
general  iridebitaiut  awitmpni 
be  the  action,  it  is  then  nji- 
cessary.-— JSaniry  tv.  Hnghet,   5^ji^ 

66.  The  acknowledgments  of 
one  of  several  mners  of  a 
joint  and  several  promissory 
note,  that  the  debt  is  stiU  doe, 
is  sufficient  to  take  the  case  ' 
out  of  the  statute,  as  to  the 
others ;  and  such  4n  acknow- 
ledginent  may  be  given  in 
evidence,  in  a  separate  snxt 
against  any  of  the  others,  and 
will  be  concloMve,  unless 
counteracted  by  opposing  tes- 
timony.— Beiiz,  Jidm*r  tw  /W- 
IcT,  541 

67.  Where  two  g^ve  tl^eir  joint 
and  several  note,  upon  which 
one  was  sued^  the  other  can- 

^  not  be  a  witness  for  the  de- 
fendant.— iKie*  If.  Orahar%     53? 

^.  Where  the  •plaintiil's  decla- 
ration contains  three  counts, 
(1)  as  endoviee,  (2)  for  goods 
sold  and  delivered,  and  (3) 
qtuintum  vaUbantf  he  is  not 
confined  in  his  evidence  to  any 
particular  owc^—Mathieu  vt, 
Ji7ro7iy  •  5ri 

69.  On  an  indictment  for  retail- 
ing spirituous  liquors,  with- 
out a  license,  the  ^State  n^ed 
not  prove  That  the  deleodarit' 
had  not  a  license,  as  the  de* 
fendant  must  prove  he  bad 
one. — State  %a.  Geuing  ST' 

EXECUTION. 
] .  A  Fi.  Fa.  and  Ca.  Sa.  can  both 
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5 OK  .i»><^rr^  ;  '>nt  none,  where 
the  oI)jrctw)n9  were  lo  the 
Xiit-riisor  llie  verdict,  &nd  not 
to  Iho  manner  or  time  of  trial,  lb 

JUDGMEXrS. 

Sfc  JUrn, 
1.  A  transaclton  bcUccn  two 
parties  in  a  jiulicisil  proceeding 
is  not  hindinj^  upon  a  third  ; 
therefore  in  an  uction  fur  w«- 
i^*es  iis  mariner  an<l  master  of 
the  defendants  sloop,  a  decree 
of  the  admiruhy  hetween  A. 
and  the  ])l;nntiir  is  inithnissi- 
h\e.^*Mc Euchfrti  vi.  Cochrcvi,  338 

.iriU?  DICTION. 

1.  Tt  Is  sufiTicienl  lo  >hw\v  that 
llic  parlies  jdl  lived  in  t!u-  eity 
of  Charleston,  and  ili.it  llie 
procectling's  wcro  currietl  on 
there,  to  jjivc  jun<4dccti9n  to 
the  City  Court,  without  prov- 
injy  th»t  the  wutse  was  coni- 
initted  there. —  fkomasvs.  Ihj- 
oit  Admr,  ri3 

2.  Qi/tfrc. — If  a  Corporation  of 
another  Slate  can  mai^Main  an 
action  in  this  stnte,  in  its  ctn*- 
poratc  name  ? — ni'07on.  Green 

U  Co,  vs*  JiUiiht  80 

3.  The  summary  process  jnn.s- 
dicijon  of  this  Court  is  not 
concurrent  witJi  the  jurisclic- 
tion  of  the  Court  of  Eiiuity. 
It  only  furnlshesi  a  difl'erent 
metho<l  of  trying^  cases  wiihin 
tlie  jurisdiction  of  the  Court 
before  wich  proceedings  were 
cslabrished.-7*([iy/oiv«.  Drake  174^ 

3.  A  citizen  and  r<?sident  of 
Khotle-Uland  may  sue  a  citizen 
«f  South-Carolina,  resident  of 
Charleston,  in  the  city  court  of 
Charleston. —  Green  vt.  Smitfi,  324 

4.  Indeed  it  seems  that  any 
person  competent  to  sue,  may 
institute  an  action  in  the  city 
court  against  any  inhiibitant 
who  resides  within  the  city,  to 
the  extent  of  (£500)  the  juris- 
diction cofiferred.  Id 

5.  It  seems  also  that  where  the 
defendant  refuded  in  Charles- 
ton, and  ordered  goods  to  be 
sent  to  her,  that  toe  contract 


will  he  considered   as  anting 
in  Charleston.  lb 

6.  The  Jurisdicljon  of  Charles- 
ton extends  to  the  northern- 
most line  of  lloundary-fitreet,- 
ff'trtoii  TS.   C;7//  Cnvncilt  34-J 

r.  The  act  of  17^,  R^^'^-^K  P"'^- 
ers  to  the  eoniniissionevi;  ofthe 
slreets  in  Charleston  to  make 
drains  and  .T»sess?ments  to  pay 
for  the  same,  h:«a  heen  repeal- 
ed '>y  the  acts  of  1783  ajt'l 
1785 ;  and  the  cit;  ordinace  nY 
ISuf),  is  noiv  in  force,  and  the 
only  rule  of  actiMi  tor  the  City 
Council  in  makin^;^  drain  as- 
sesssnents.  And  the  court 
p-rr^iiled  a  nrohihition  lo  res- 
train the  coupcil  from  le\}ing 
a  line  aH':c?ised  in  a  dificrent 
manner  frf)'i»  that  provided  by 
that  j)r<rinAMre.  lb 

8  A  maj^f'HtiM  OS  jurlsdictjoa 
e". tends  in  cixes  of  domestic 
aih'chmer.ts  Xn  }>20,  n;ul  i"*  not 
con ji lied  lo  3!. —  f^o!^3ri9  r?. 
Broxvn,  49S 

Sec  Jt\-(U-ii'tiri€9. 

1.  The  jury  cannot  be  polled, 
hut  at  the  discretio?)  of  the 
ConrJ. — JVfarfiii  t'«.  Afaverickj  24 

2.  The  h'Tv  only  crin  determine 
what  are  the  ncceftsariea  for  a 
shin, — ^irqzu'it     6?       Co.    vs. 

3.  Peril  of 'the  sea  or  not,  is  a 
question  for  the  jury. —  Marsh 

6f  Hmvren  ads   kr^r  nitilht\     360 

4.  Whether  'M\y  a:»d  what  kind 
of  notice  will  dispense  with 
the  necessity  of  recor'iing  a 
deed,  are  questions  for  the 
court ;  but  whether  the  party 
had  or  had  not  such  notice,  is 
a  question  for  the  jtJry. — Tart 
vs.  Craufordf  479 

5  Ordinary  care,  is  a  question 
for  the  jury. — ^xon  vs.  .Vew- 
«07/,  509 

6.  The  right  of  polling  the  ju- 
ry is  not  attached  to  either  the 
piaintiif  or  defendant,  (in 
state  as  well  as  civil  cases.) 
It  is  a  mean  'n  which  the  court 
sometimes  resort,  to  af^certain 
if  the  jury  are  agreed  on  their 
Terdict;  but  when  the  court 
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.ft  deed  fro'.ij  rxccTitors,  autlior- 
i^ed  to  sell  Uie  luitil  at  public 
auction  ;  tl»e  deed  is  sTifficient 
without  shewin)^  that  the  aale 
bad  been  publicly  m;ide  ;  for 
the  court  will  premime  that  the 
eiecutcirs  had  done  their  du- 
ty, and  had  sol<l  in  pursuauce 
of  the  will^ — Ttirnipteed  vs. 
JIawkim,  t?72 

6.  Where  the  plaintifTwed  the 
defendant  in  debt,  on  judg- 
ment obtained  against  him  as 
ndniinibirator,9ugg«stini^  a  tL' 
'vnatai'ft,  the  original  judgment 
to  which  the  defemlant  had 
not  piciuled  plene  adtninistra- 
vis,  and  Oie  execution  issued 
on  ♦hat  judgment  and  returned 
rm/t'a  boJiPf  alsd,  the  defdiidants 
account  as  adminisirutor,  filed 
with  the  ordinary  and  sworn 
1o,  ttdniitting  a  large  balance 
in  his  hands  due  to  the  estate, 
cxceeHing  the  amount  of  the 
judgment,  is  quite  sufficient  c- 
videiicc  of  a  devaatavil. — Gi- 
tens  vt.  JPorteouM,  375 

7,  lufleed  it  has  often  been 
fjeifl,  that  **  a  former  judgment 
against  executors,  and  u^Jl.fa. 
returned  nitlla  hona^  are  con- 
clusive evidence  of  a  devaftta' 
THft  lb  in  note 

6.  Thi«  court  has  aW'nys  refut- 
ed to  act  upon  any  agreement 
between  council,  about  which 
they  diifcr  and  which  is  not  in 
writing. — Gag-e  vi.  ^^dmr,  of 
Johfuofif  492 

FACTOR  AND  AGENT. 

1.  A  Factor  cannot  pledge  the 
goods  of  his  principal  for  his 
own  debt.  But  it  is  equally 
clear,  that  when  a  Consignee 
acts  within  the  scope  of  bis 
authority,  and  employs  a  aub- 
agent  to  carry  that  authority 
into  execution,  as  by  selllTig 
goods  consigned  to  him,  or 
doing  any  other  act  within 
that  authority,  that  nich  8ub< 
agent  has  a  lien  on  tiie  goods 
upon  which  he  has  made  •d« 
Tances  for  the  purposes  of  a 
gale.— '.Bovte  6f  Sons  v».  JV<i- 
pier  U  Co,  1 

2,  A  whaifinger»  who  has  not 


been  directed  to  store,  is  nci 
liable  for  the  lo«s  of  rice  upon 
his  wharf,  after  it  has  been 
weighed ;  for  the  wharfage 
paid  is  not  a  consideration  for 
the  safe  keeping  of  the  rice. — 
Pemalvt,  Crtnvford,  31* 

FEME  COVERT. 

1.  The  will  of  a  feme  covert 
giving  her  property  to  her 
husband  is  void,  though  made 
with  his  coxrsenX.-^Jfood  i*«. 
Archer,  335 

1.  A  feme  covert,  living  a- 
lone  from  her  huri>and  and 
not  under  his  power,  is  liable 
to  an  itidlctment  for  retaifing 
spirituous  liquors  «itbout  a 
license. — SuUe  tit.  ColUnt^       336 

3.  A  feme  covert,  cannot  by 
her  last  will  and  testament^ 
made  with  her  husbands  con- 
aent,  bequeath  her  choses  in 
action  to  hinu^^ffood  V9  ^Arck- 
er,  4,r 

FRR31Y  AND  FERRYIIAK. 

1 .  A  fcrr3'fnan  is  liable  as  a  com- 
mon carrier. — Mile*  «r.  /sAs- 
•on,  157 

2.  It  ia  the  duty,  as  it  seems,  of 
every  ferr>'maD  to  have  his  fiat 
so  constructed  that  it  may  be 
easy  for  carriages  of  all  des- 
criptions, and  drivers  of  all  ca- 
pacities to  enter  them,  Ji 

3.  By  the  act  of  assembly  of 
1809,  it  is  made  the  duty  of  e- 
very  person  keeping  a  frrfy 

to  keep  the  banks  in  repair,  H 
,S.  7*he  mode  and  manner  in 
which  A  carriage  is  lobe  recci« 
ved  into  a  fiat,  must  be  regula- 
ted by  the  fetrymfoif  and  if  m 
person  requests  asMstance  and 
direi^ttons,  and  the  ferryman 
refuses,  but  tells  biro  to  pro- 
ceed, and  be  thereupon  pro- 
ceeds to  enter  the  flat,  and  in 
making  the  attempt,  bis  pro- 
perty is  injured  or  lost,  tbe 
ferrymun  is  liable ;  lor  when 
the  traveller  is  directed  to  pro- 
ceed, all  matters  of  discretion^ 
which  the  law  gives  to  the  fer- 
ryman, will  be  thereby  trans- 
ferred  to  the  passenger,  and 
thepossesKonofthe  propeity 
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#ill  he  Mnaidercd  as  beings  in 
the  ferryman,  lb 

9.  A  frrry-m^n   is  liable  as  a 
common  carrier ;  and  as  aoon 
$i  a  carriage  ia  FttirTy  nn  the  slip 
or  drop  frf"  a  ftat,  thrtngh  driv- 
en bv  the  servant  of  the  owner 
of  the  carriHge,  it  is  in  the  fer- 
rynniii*s   poaseaaiqn  ;  and    he 
will  be  Tmble  for  any  damage 
which  may  afterx^arch  occur 
tftit  of  the  horses.     The  car- 
riage and  horses,  injtired,  of  a 
person  so  pawinp^  a  ferry,  itre 
Tiot  mere  appendag^es  of  the 
person.— Co/jen  va.  Hume;        439 

FF.RS. 
1.  Tn  sa'tg  reritiiring  great  pro* 
fessiomil  labor,   where   much 
time  nnist  necessarily   be  con- 
sumed, and  diligence  and  skill 
reqiihvd,   in  the  prepjimtion 
'  and  management  of  them,  an 
attorney  may  rightfully  an<l  le- 
gally charge,  by  way  of  conn- 
acl  fee,  a  sum  proportioned  to 
the  value  of  the  services ;  and 
which  a  jur}'  of  the  country, 
upon  evidence  before  them, 
are  competent  to  ascertain  and 

decide*  upon. Duncan    r», 

£a;*rs.  of  Tuneey,  149 

'9.  Where  an  Attorney  brought 
An  action  against  a  client  for 
costs  and   counsel  fees,  for  a 
ease  which  he  had  managed  in 
a^Coart  bf  Equity,  the  answer 
•f  the 'defendant,  in  the  hand 
Writing  of  the  attorney,  and 
signed  by  him  as  attorney,  and 
flworn   to   by   the  defendant, 
furnishes  the  highest  evidence 
Ihat  can  be  required,  that  the 
service  was  performed   at  de- 
fenchin***  request.—  Harper  V9. 
WilliarMon^  15.6 

I.  And  although  there  were 
two  other  dHendants,  yet  by 
Reference  to  the  answer,  it  ap- 
peared that  therr  names  were 
Ldded  proforma^  and  that  the 
defendant  was  the  only  one  of 
Ihem  really  interested  in  the 
:ase,  and  both  of  the  ortiers 
(Wore  that  they  had  not  em- 
ployed the  coutisel,  Jb 
A  ^a^er  may  maintain  a  spe* 


cial  action  on  the  case  for  hit 
fees. — Lotv  *m.  Lfnary^  l8l 

FRAUDS,  AND  STATfTR  OF. 

1.  If  the  person  for  whose  vise 
goods  are  furnished  be  liable 
at  ail,  any  promise  by  a  thttd 
'perton  to  pny  iha«  debt  must 
be  in  writing,  otherwise  it  is 
void  by  the  statue  of  frauds.^- 
Leland  it.  Creyrni^  100 

2.  Where  the  defendant  being 
present  with  L.  In  a  store, 
verbally  promised  to  be  re- 
sponsible to  the  merchant  for 
what  goo<ls  he  might  let 
L.  have,  and  the  nierchacnt 
let  L.  haVe  goods,  and  charg- 
ed them  to  f ..  in  his  books, 
and  afVerwards  was  paid  part  by 
L,  the  promise  is  voiduiKler 
the  statute  Of  frauds:  ahluiiigh 
the  merchant  made  the  follow- 
ing memoronttuM  in  his  honk, 
viz.  *•  rhe  above  articles  were 
delivered  tol ..  who  was  intro- 
duced  by  if  M.C.  who  agreed 
to  be  responsible  for  what  Wr, 
L,  may  want  in  merchandise. 
Credit  was  given  on  said'C. 
becominjf  responsible."  lb 

Qftere  ?  If  such   memorandum 
is  competent   testimony.— /6  106 
note  b. 

3;  A  deed  is  not  void  against  a 
subsequent  purchaser,  meife- 
Iv  becnuselt  isvolunfarv,  even 
though  the  person  making  it 
shotild  owe  some  inconwdera- 
ble  debts  at  the  same  time.— 
ffudnaf  V9.  TeattMl,  227 

4.  "Where  personal  property  is 
conveyed  by  a  husband  to  a 
trustee,  for  the  benefit  of  his 
Wife  and  children,  the  siibse* 
quent  possesiion  of  the  hus- 
band is  consistent  with  theob- 
ject  of  the  deed,  and  is  uo 
evidence  of  fraud  in  behalf  of 
a  subsequent  purchaser.— 
ffiidnal  vs.  Tea$rlalf,  238 

5.  After  the  defendant  had  a- 
greed  to  pttrchase  a  quantity  of 
cotton  bagging  from  the  plirin- 
tifT,  he  was  told  it  remaintf^  in 
the  plaintiff's  store  sitbject 
to  his  risk,  whereupon*  heo^ 
dered  and  had  some  of  it  turn- 
ed oat  of  the  itore^  whieb  he- 
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afterwards  returned,  and  then 
refused  to  talc'  any  part  of  it ; 
the  court  W?K  that  it  was  a 
etifAcient  deUvery  under  the 
irth  section  of  the  Statute  of . 
Frauds.— Jhfitaon  w.  IVcUtg,    288 

6.  In  an  net  tort  by  the  ex<;cu- 
trix  of  a  deceased  plxysician, 
against  the  captain  of  a  ship, 
for  medicine  and  attendance 
on  the  mate  of  the  ship,  the 
physician's  hook  of  original 
entries  proved  in  the  usual 
\ra) ,  and  the  testimony  of  a 
witness  who  said  he  presented 
the  bill  to  the  captain,  who 
made  no  objections  to  it,  but 
who  could  not  say  positively 
that  he  said  he  would  pay  it, 
but  the  impression  on  his 
mind  was,  tiiat  he  intend- 
ed to  pay,  was  Jfe^d  by  the 
court  sufficient  evidence  to 
make  the  captain  liable  ;  ana 
that  it  was  not  a  case  within 
Statute  of  Frauds. —KiV^  Mc 
Bride  va,  Wattn,  384 

7.  Where  no  action  will  lie 
af^ainat  the  person  undertaken 
for,  it  is  an  orifi^inal  tmdertak- 
ing,  andnot  within  the  Statute 
of  Frauds. — Mease  vs.  ^Wag^ 
net,  395 

8.  On  a  sale  of  lands,  tlie  fol- 
lowing receipt  was  held  sufR- 
cient  to  lake  the  case  out  of 
the  Statute  of  Frauds,  viz. 
•*  Received  of  C.  820,  being 
on  account  of  a  plantation  on 
the  Cifpiesit^  sold  to  him  this 
day  for  two  thousand  two  hun- 
dred dollars,  payable  in  differ- 
ent instalments,  as  per  agree- 
ment."    (Signed)    D  &  C.— 

Cosack  vi,  Deacoudres  U  Cro- 
vatj  425 

9.  Where  the    defendant  had    ' 
received  goods  for  the  pur- 
pose of  paying  the   debts  of 
A.  and  promised  B.  who  had 

a  note  of  A.  and  who  was  a- 
bout  to  attach  property  in  the 
bands  of  the  defendant,  that 
if  he  would  wait  until  fall  he 
would  pay  the  note;  the 
Court  Held  the  promise  good, 
and  not  within  the  Statute  of 
Frauds. — Madden  vt.  Me  Cray^ 

4a« 


10.  The  promise  being  made 
to  the  opent  of  B.  is  the  same 

as  if  made  to  B.  himself,  U 

1 1 .  Where  the  defendant  pur^ 
chased  a  tract  of  land  of  the 
plaintiff,  to  whom  the  plaintiff 
gave  :i  conveyance  in  the  form 
prescribed  by  the  act  of  1795» 
(with  a  warranry  against  all 
lawfully  claiming,  &c.)  and 
afterwards,  when  be  called 
upon  the  defendant  for  his 
note  for  the  purchase  money, 
promised  the  defendant  that 
his  wife  should  renounce  her 
dower,  which  waa^an  obiec- 
tioif  made  by  the  defendant 
to  his  giving  his  note,  the 
Court  JieUlt  that  this  promise, 
made  after  the  conve\ance, 
was  without  consideration, 
and  against  the  policy  of  the 
Xvw ,~^-Ma9sey  vs.  Craine,        43f 

12.  Promises  made  on  a  conn- 
deration  that  is  wholK  prist, 
without  any  new  consideration 
moving  to  it,  are  void  ;  but  it 
seems^  circumstancea  g^wing 
out  cf,  and  connected  with 
the  original  contract,  and  an 
infinite  variet>  of  others, 
may  constitute  a  new  legal 
consideration. — Garrett  r*. 
Stuart^  514 

13.  Where  the  plaintiff  attach- 
ed  a  horse,  the  property  of 
his  absent  debtor,  in  the  pos- 
session of  the  defendant,  who 
promised  that  if  tlie  plaintiff 
would  release  the  horse,  he 
would  pay  the  debt,  the  Court 
Held  the  promiee  good ;  as 
neither  being  within  the  sta- 
tute of  frauds,  nor  a  tauhim 
pactum.'^^d/nnaou  vs.  Mar^ 
Jieldy  ,  575 

FUNERAL. 

1.  Where  the  wife  whose  hus- 
band died  and  left  hia  estate  to 
her  for  hfe,  remainder  to  bis 
nephew,  died  leaving  a  sepU' 
rate  estate  of  her  own,  the  couK 
Held  that  the  estate  of  her  hus> 
band  was  not  liable  for  her  fu- 
neral expenses ;  but   thst  her 

own  eitaie  was  bound  for  them. 

Mease  r*.  Wagner,  39S 
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GAOL  AND  CAPI,ER. 

See  Insolvent  Debtor. 
1,  A  g^olrr  may  maintain  a  spe- 
cial action  on  Uie   case  for  his 
fees. — Lovevt.  Ltrwry^  ^81 

GARNISHEE. 

See  Mtackment, 

GENERAL  ISSUE. 
Sec  Pleading, 

GIFT. 

1.  r.ending  a  iie<2:m  to  a  son-in- 
law,  and  pjermitting"  it  to  go 
home  \\  ith  the  dau|rhter  when 
she  goes  to  house-keeping, 
will  not  be  constnji'd  into  a 
gift  when  it  has  no<  been  ac- 
cepted and  kept  by  him. — 
KjtWs.  of  IV ebb  vs,  Ihmcan,     213 

2.  Where  the  jury  found  a  ver- 
dict, in  support  of  a  parol  gift 
made  in  these  words,  the  court 
supported  it,  viz  :  "  I  beg  you 
to  recollect  /  luive  ffiven  that 
Jiorse  to  my  son." — Fowler  vt, 
Strtart^  504 

3.  If  the  intention  of  the  donor 
be  doubtful,  it  seems,  the  deli- 
very  ought  to  be  fully  proved. 
If  the  intention  to  give  be  evi- 
dent, slighter  proof  of  delivery 
ir.ay  be  sttfficient.  If  however 
any  proof  of  the  intention  and 
delivery  be  afforded,  it  be- 
comes a  question  of  fact  on 
which  the  jury  must  decide, 
and  their  decision  will  be  sup- 
ported, unless  very  much  a- 
l^ainst  the  weight  of  evidence,  lb 

GOVERNOR. 
See  Pardon, 

HABEAS  CORPUS. 

1.  Where  the  defendant  was  in- 
dicted for  horse  stealing,  and 
at  the  first  court  there  was  a 
mistrial,  in  consequence  of  the 
jury  finding  him  guilty  of  pe- 
tit larceny,  and  at  the '  second 
court,  was  not  tried  in  conse- 
quence of  the  state  not  being 
rejidy,  the  Court  field  that 
though  he  demanded  his  trial, 
yet  he  was  not  entitled  to  be 
discharged  according  to  the 


provisions  of  the  habeas  cerpui 
9iCi.^State  v».  Spurgvn,  56^ 

HIGHWAY. 

See  Rivera. 
1.  A  (horoughtiire,  or  way,  lei^- 
ding  from  one  highway  to  ano- 
ther, is  a  highway,  the  stop- 
ping of  which  is  a  nuisance, 
for  which  an  indictment  will 
lie. — State  v*.  Xhtncant  404 

HORSE  STEALING. 
1.  Where  a  person  was  indict* 
cd  for  horse  stealing,  and  the  ^ 
jury  found  a  verdict,  "  g'liHy 
of  petit  larceny,**  the  Court 
Ift*/(l,  thut  judgment  of  pcilt 
larceny  could  not  be  pronoun- 
ced upon  the  pri&oner  ;  but 
ordered  him  back  for  trial. — 
State  vs.  Spurgen,  252 

IMPVULANrE. 

See  Practice  2. 

INDICTMENT. 
1.  Wh,erean  mdictment  com- 
menced with  **  South-Caroli- 
nn,^'  and  not  the  State  of  South 
Carolina,  and  concluded  a- 
gainst  the  peace  and  dignity 
of  the  **  9(Ud  Htate^''*  and  not  a- 
gainst  t\ktt  peace  and  dignit>  of 
the  tame,  the  Court  Heltlt  that 
it  was  good  and  connstent 
with  the  2d  section  of  the 
3d  article  of  the  Constitution. 
State  i'«.  Atithony^  285 

INFANT. 

1.  Where  the  father  «iid  moth- 
er of  an  infant,  but  a  few  ye;«r8 
old,  died  and  left  some  proper- 
ty, but  neither  an  executor  nor 
any  person  to  take  care  of 
their  child,  and  a  woman,  who 
was  poor,  took  the  child  and 
^pported  it  for  a  year,  ami 
then  administration  was  taken 
out  upon  the  estate,  the  Court 
/fe/^thal  the  woman  shoukl 
recover  for  her  expenses  and 
trouble  in  taking  care  of,  and 
maintaining  the  child  ;  and 
that  her  poverty  rebutted  the 
presumption  of  a  gratuity,  and 
thai  the  humanity  and  policy  of 
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the  Uw  reqiiireci  that  it  should 
be  paid. — Sanders  V9,  ButloMlf  143 

INFORMATION. 

1.  An  information  in  nuture  of 
a  tpto  warranto,  will  not  lie  at 
the  suit  of  an  individual^  but 
must  be  carrit-d  on  in  the 
name,  by  the  officer,  and  un- 
der the  authority  of  the  State. 
Clfarvv8.  Defiesselinfi  35 

2.  An  information  in  the  nature' 
of  a  quo  vfan'aiiio  is  not  void, 
merely  because  it  is  filed  by 

,  the  owier  or  directions  of  the 
Court. —  State  V8.  DeliesieUne^  52 

3.  On  an  information  in  the  na- 
ture of  a  q%io  warranto  against 
a  peraon,  to  show  by  what  au- 
thoriiy  be  claims  to  exercise 
the  office  of  sheriff,  the  deci- 
sion of  the  manap^ers  is  conclu- 
sive AH  to  all  matters  leg-uiiy 
submitted  to  them,  as  long  as 
that  decision  remains  unrever- 
sed, lb 

4.  A  majoriiy  of  the  managers 
is  Aifuorum  to  try  the  question  ; 
and  the  concurrence  of  a  ma- 
jority of  that  quorum  is  suffi- 
cient to  decide  it,  lb 

5.  An  information  in  the  nature 
of  a  quo  warranto^  may  Ij^l'  filed 
against  an  officer  who  holds  a 
commission  under  the  auihori- 

iy  of  the  state.  lb 

INHERITANCE. 

See  ^Hen, 

INNKEEPER. 

1.  An  innkeeper  is  liable  fot 
all  losses  wliich  might  have 
been  prevented  by  ortUnary 
care.  And,  it  seems,  where- 
ver it  be  doubtful,  whether 
onlinary  care  has  been  used 
or  not,  the  presuntption  is 
against  the  bailee.  If  he  do 
not  rebut  the  presumption  of  a 
want  of  ordinary  care,  arising 
from  the  loss  of  the  goods 
bailed,  he  is  responsible.^ 
t^Toii  'vs,  JSTewstm,  if09 

3.  Where  the  horse  of  a  guest 
was  put  into  a  stable  which 
vas  very  open,  but  which  had 
a  bar  lo  one  door  and  a  lock 
and    key  to   the  other;  «!• 


though  the  key  wasdelirer-^ 
ed  to  the  servant  of  the  giiesf^  • 
yet  the  innkeeper^  is  liable  for 
a  horse  stolen  out  of  his  stable  • 
and  it.  seems  it  would  have 
been  the  same,  had  the  stable 
been  properly  constructed,  Ik 

3.  Ordinary  care,  is  a  qtieation 
for  the  jury,  Mh 

4.  The  Scotch  law.  See  note,  511 

INSOLVENT  DEBTOR'S  LAW 

1.  A  defendant  imprisoned  i:ii- 
der  an  execution  in  a  case  of 
slander,  is  entitled  to  the  bene* 
fit  of  the  insolvent  debtors  act. 
Walling^vs  Jetmingt,  1§ 

2.  A  person  who  has  pMitJoned 
for  the  benefit  of  the  insolvent 
debtor's  act,  may  ameinl  his 
schedule  af>erit  had  been  fil« 
ed,  unless  there  be  fraud  in  it. 

—  Bingley  vs.  Smart,  20 

3.  The  proper  time  for  cooteal- 
ii>g  the  right  of  th^defendant* 
a  vendue  master,  to  the  bene- 
fit of  the  insolvent  debtor'ft 
act,  is  on  his  application  fcv 
the  fMnt—Lowilen  vs.  Mok* 

&  Co,  12# 

4.  I'o  recover  against  the  plain- 
tiff for  boarding  an  insolvent 
debtor,  the  gaoler  must  allege 
and  prove  that  the  prisoner 
was  whoUv  insolvent  and  no  as- 
signment  made,  or  else  that  the 
assets  in  the  hands  of  the  assign 
nee,  were  insufficient.  Suck 
an  allegation  not  having  been 
made,  the  court  gave  the  pbin- 
tiff  leave  to  amend. — Love  vt. 
Lowry,  181 

5.  Three  months  notice  is  necee> 
sary  to  entitle  a  defendant  to 
the  benefit  of  the  inaolveni 
debtors  act.— Georjv  tw.  Ca^ 
thenoood,  ^9 

6.  M'here  a  debtor,  in  ike  pri- 
son bounds,  petitions  for  the 
benefit  of  the  insolvent  debior'M 
acif  and  submits  his  schedule, 
and  a  suggestion  of  fraud  is  &. 
led  against  hiniy  under  which 
he  is  found  guilty  by  the  jury 
and  remanded  to  gaol,  the  bail 
is  thereby  diKharged  ;  for  by 
such  false  schedule  he  it  disa* 
bled  from  taking  the  benefit 
of  either  the /rrMan  ^mwhy^V 
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or  the  intolvent  dfbfur*it  act.-^ 
JHxm  &  Co,  vs.  VanezCtra,     Z7'^ 

7.  It  stems  that  wherever  the 
law  inte>-fores,    and     in   any 
manner   takes    the   principal 
from  the  custody  of  ihe  bail, 
it  is  con!>idcrt*d  as  a  surrendtrr,  lb 
$.  Where  the    defendant    had 
been  discharged    under    the 
insolvent  debtor's  act,    from 
confinemem,  at  the  su'^t  of  the 
plaintiff,  the  court  Jiet/I^  that 
that  act  did   not  prohibit   the 
plaintiff's  suin{if    the    deten- 
dant,  (1)  for  debts  wtiich  had 
.    been  paid  by    Ihe  plalntlH'  as 
the  defendant's  indoroer  since 
Mi  tjiichartrc,  but  which  notes 
Were  in  existence  at  the  time 
of  such  discliar,((e  \  and  (2dly) 
for  debtK  due    bv  the  defen- 
dant  to  the  plaintiff  before  the 
arrest    and     discharge,      but 
which  had  not  been  sued  on ; 
lior  on    which   anv   divldcn<l 
had  been  received;  that  the 
law  operates  a  discharge  only 
as  to  such  suits  that  are  pend- 
ing, or  on  the    debts  of  those 
creditors,   (whether  suing  or 
not)   who  may   tliink  proper 
to   receive  a  dividend.-r-I^a?!- 
can  v»»  ffroTon^  375 

9»  A  creditor  secured  by  mort- 
gage (as  other  creditors)  is 
bound  to  prove  by  oath  his 
debt  to  be  bonajide,  at  the 
time  when  his  debtor  takes 
Ihe  benefit  of  the  insolvent 
debtor's  act;  otherwise  his 
lien  will  become  forfeited. — 
JPorieiu  V9*  SumiHifit  387 

INTRKEST. 

See  Damafffi, 

1 .  Where  money  has  been  paid 

by  miatake,  interest  can   only 

be  ulloweii  from  a  demaiul  and 

refusal.— JSjrVa     Simons     v*. 

IValter^  97 

2,  The    defendant  in  an  action 

on  a  bail  bond  cannot  be  liable 

•to    a    g^reater   extent  than  the 

principal    was   when   the  ball 

became  fixed;  and  the  origin- 

»J    juclgfineDt  and  cost  at  the 

time    of  the  return  of  new*  in- 

.•9etUtte  is  the  amount  for  which 


the  bail  is  liable. — JMiirden'o%, 
Perman^  121 

3.  And  the  bull  is  only  liable  for 
interest  on  ihe  original  judg- 
ment from  the  lime  when  his 
liability  became  nxcd  bv  the 
return  of  non  iin*e2ihts  on    ihe 

.  ca.  »a.,  aguinst  the  principal ; 
unless  the  judgment  hud  bt^en 
on  a  penul  bond,  where  the 
interest  would  continue  to  riin 
on,  and  iheu  he  would,  per-  , 
hapH,  be  chargeable  with  the 
accumulu^ed  amount,  llr 

4.  A  bond  bearing  Interest 
from  a  period  anterior  to  its 
date,  is  not  usurious. — Levy 
VM.  ffamfttorif  145 

5.  Interest  is  recoverable  upon 
u  repU'vin  bond;  aitd  in  debt 
upon  a  replevin  bond,  against 
the  security,  interest  is  allow- 
ed  from  the  date  of  tho  judg- 
ment against  the  principal,— 
Steveiis  1*8,  Simmotui.  .    2S 

6".  Interest  cannot  be  recover- 
ed upon  a  Scire  Facias, — ^*rs 
JUann  its,  ,^ditCrs  Tatflor^  171 

7.  Judgments  bv  default  are 
interiocutory  or  final,  and  al- 
though in  actions  uf  debt,  the 
judgment  by  default  is  com- 
monly said  (o  be  final,  still 
where  the  action  is  brought 
on  a  judgment,  the  plain  tin*  i$ 
entitled  to  a  writ  of  enquiry, 
after  a  judgment  by  default, 
to  recover  interest  by  way  of 
damages  for  the  detention  of 
the  debt. — Smith  vs.  Vander- 
horaU  32S 

8.  In  an  action  of  debt  upon  a 
judgment,  which  judgment 
had  Jbeen  for  damages  lo  the 
amount  of  the  penalty  of  the 
bond  upon  which  the  uctlon 
had  been  brought,  the  court 
Held,  that  the  plalntifl'  in  his 
action  upon  the  judgment 
could  recover  interest  by  way 
of  damages  beyond  the  penal- 
ty of  the  bond,  upon  which 
the  judgment  was  founded,       lif 

9.  A  note  Imthese  word,  *•  due 
T.  N.  071  demand,  three  hun- 
dred dollars,  &c.*'  Jhld  that 
interest  would  only  commence 
from  the  time  of  a  demand. — 
CauTun  vs»  J^eggs,  370   ^ 
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IV.  In  rrr**//  case  ojapjieai  (by 
act  1813,)  uli  rc'lif  ciL-ri>iuii 
VA  a^uinst  tiie  appellant,  7  per 
ccrr  interest  is  a!lowi-cl  on  llic 
timovnt  recovered,  Ironi  tlic 
dav  of  the  verdict  to  tlic /iwk; 
Tv/iifn  th"  apftea'  is  dismhscd, — 
xHx  Parte,  Vance,  49l> 

11  And  w'nen  in  trover,  iJie 
jury  found  an  aheruative  \er- 
dict  for  S^»^*^^»  <»^'  «  return  of 
I /i" property  convcr'e<l,  which 
pi<>])erty,  s»fttp  iiic  dismi^isal 
ol'  an  apptal  bv  t!.c- defendant, 
-^eua  remriied  to  iii>*  |)laintiiT^ 
live  Court  Held  this  case  no  ex- 
ception to  Ibc  generaT  rule, 
and  Hilowed  interest  on  the 
So,UC»0  from  l)ie  daj  ofc.the 
Verdict,  uotil  the  appeal  wus 
d-.sniissfd. — Ex  Parte,  Vance,  50o 

12.  The  plaintiff  in  an  action 
on  u  penid  UoikI,  cannot  re- 
cover more  than  the  penally 
where  the  interest  exceeds  it. 
-—lionaaU  vs.  Taiflor,  lb 

13.  In  debt  on  judgment  upon 
a  penal  bond,  the  plaintiH'cun 
rt cover  interest  beyond  the 
penalty,  lb 

14  Where  a  verdict  was  ob- 
tained in  1810,  for  a  certain 
sutn  with  interest  fmrn  1808, 
btit  no  judj^nent  entered  up, 
and  in  1815,  an  act  was  passed 
allowing^  interest  on  all  judg"- 
mcnts  on  debts  that  bore  in- 
terest, until  paid,  and  in  1820, 
a  motion  was  made  to  enter 
tip  judgment  (which  had  been 
ncg-lected,)  nunc  pro  tunc, 
the  Court  ffefd,  ihit  interest 
could  only  be  collected  on  the 
execution  issued  upon  sucii 
ja<l;,nTient,  from  1808,  till  1810, 
the  time  when  the  verdict  was 
rendered. — Ex  Parte,  Mann,  5S9 

INTESTAIKS  ESTATES. 
\.  By  the  act  of  1797,  if  u  per- 
son die  intestate,  leavinp^  nei- 
ther wife,  child,  or  cliddren, 
or  lineal  descendant ;  but  lea- 
ving a  father  or  mother,  and  , 
brothers  and  sisters,  or  broth- 
er and  sister,  or  brothers  or 
sisters,  one  or  more,  the  es- 
tate, real  and  personal,  of  such-- 
intestate,  must  be  equally  di- 


vided amonji^Jt  the  father,  or  if 
he  bo  de  id,  'he  niothir  an4 
such  bn^'hers  and  sisirr:»  as 
nuv  be  livin,:^  •**  the  time  of 
tiic  dL^th  cf  tl'iC  intestate,  so 
that  siicJi  father  or  mother,  as 
the  case  niav  be,  J^nd  each  bro- 
ther and  si  ^ter  so  left  living  by 
the  ituesiklcr,  ^>hall  each  take 
an  e(]ual  sh^ire  oi  nis  estate,  re- 
al and  ptrsonal. — h'atswi  r». 
/7i7/,  161 

2.  Where  the  intestate  lef*  a 
mother,  and  brother  of  the  fmff 
blood,  the  Court  Ifffd,  that  the 
broth<^r,  of  the  half  blood  ^as 
not  eniitltrd  to  a  distributive 
share,  ^is  a  brother  or  sister  of 
the  rcfiofe  blood,  under  the  act 
of  1797,  but  that  the  mother 
was  entitled  to  the  whole  es- 
tate.— JM-wson  V9.  Perdriaux,  456 

Jl  DGE. 

1.  It  is  a  covrttnu  which  one 
Jud?e  owes  to  another  not  to 
rescind  or  Mispend  an  oixler 
which  the  other  has  made. 
But  a  Judg-e  at  Chambers  mar 
rescind  or  suspend  an  order 
made  by  himself  sedente  curia. 
Lx*rs.  of  Yancey  r».  ^faUman,  47^ 

2.  By  the  act  of^KSlS,  a  Jndjre 
at  Chambers  hasthe  power  *no 
^rant  writs  of  prohibition  or 
mandafmis  and  quo  loarrcntii, 
and  to  lu-ar  and  determine  mo- 
tions to  stay  or  set  aside  eie- 
cutions  in  the  tame  manner,  in 
evert/  respect,  as  if  the  court  -cat 

^ctnaUif  sitting*^   ^  ^* 

3.  A  jtidge  who  has  presided  at 

the  trial  of  a  case,  on  the  cir- 
cuit, caimot  set  aside  a  verdict 
of  a  jui^',  rendered  af\er  a  full 
Clearing",  without  any  allega- 
tion of  surprise  or  mtstake,  or 
an>  objection  made  to  the 
time  or  matmer  of  the  ttial, 
but  simply  because  the  verdict 
is  alleged  to  be  intrinsically  a- 
guinst  law  or  evidence  :  1^ 
must  be  by  appeal  to  the  coiv 
stitutional  court. — £jr'r».  ^A*-^^ 
mas  vs.  Bro-rnn,  ^^'^ 

A.  1 1  teenis  cases  have  occurred 
wherein    verdicts   taken    by 
supprisc  or  inadvertency, ha'?*  . 
been  set  audc  by  the  presi^- 
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JDfc  jwljT^e ;  f)Ut  none,  where 
tHe  oi)jections  were  lo  the 
meriisof  tlie  vertVict,  and  not 
te  the  manner  or  lime  of  trial,  lb 

judg\;ents. 

Sec  IJcn. 
i.  A  transaction  between  two 
parties  in  a  judicial  proceeding 
fs  not  binding  upon  a  third  ; 
therefore  in  an  action  for  wa- 
ti*es  as  mariner  and  master  of 
the  defendant's  sloop,  a  decree 
of  the  admiralty  between  A. 
and  the  ])Uinrdr  is  inadrnissi- 
ble,—McEiichem  vs.  Cuchraiiy  338 

JITRISDICTION. 
1.  It  IS  sufficient' to  shew  that 
the  parlies  all  lived  in  the  city 
of  Chisrlcston,  and  ihot  the 
proceeding's  were  c:»rric<l  on 
there,  to  ijivc  jurisdiction  to 
the  City  Court,  without  prov- 
ing that  the  watp.e  was  cnni- 
initted  there. —  fhomasvs.  Dy- 
oit  Jtdnn\  7(S 

3.  Qtiere. — If  a  Corpnr^ition  of 
another  State  can  maintain  an 
action  in  this  state,  in  its  cor- 
porate name  ? — Broion,  Green 
&  Co,  -ys,  Jlliiiia,  80 

3.    The  summary  process  jurla- 
dicijon    of  this  Court     is  not 
concurrent  with  the  juris<lic- 
tioii  of  the    Court   of  Equity. 
It   only    furnishes   a  ditVerent 
metlio<l  of  trying  cases  within 
tlie  jurisdiction    of  the   Court 
before  such  proceedings  were 
established. -7V<yforv».  fhuike  174 
3.   A    citizen    and  resident   of 
Kho(le-Uh«nd  may  sue  a  citizen 
of  South'Carolina,   resident  of 
Charleston,  in  the  city  court  of 
Charleston. —  Green  vs.  Smith,  334 
k  indeed    it  seems  that    a7it/ 
person  competent  to  sue,  may 
institute  an  action   in  the  city 
court    against   any  inhfibitant 
who  resides  within  the  city,  to 
the  extent  of  (g500)  the  juris- 
diction cohferi'ed,  I& 
;  It  seems  also  that  where  the 
defendant  resided  in   Charles- 
Con,  and  ordered  goods  to  be 
sent  to  her,  that  the  contract 


will  be  considered   as  anting 
in  Charkston.  lb 

6.  'I*he  Jurisdiction  ofCharleli- 
ton  extends  to  the  northern- 
r/iost  line  of  floundarv-street.- 
f/'ii  ton  vs.   Ciiff  Cnvncil,  345 

7.  Thr  act  of  1764,  giving;  pn-.r- 
crs  to  the  commissi  one  is  of  the 
streets  Vi  Charleston  to  make 
drains  and  assessments  to  jiay 
for  tl)e  same,  h:«s  been  repeal- 
ed Hy  the  acts  of  1783  and 
17B5 ;  and  the  city  ordinace  oV 
iSOf),  is  now  in  fierce,  and  the 
only  rule  of  actt<>n  tor  the  City 
Council  in  making-  drain  as-- 
scssrnents.  And  the  court 
grr.iited  a  prohibition  to  res- 
train the  council  from  lev^irlg 
a  fine  as^.cssed  in  a  diH'erent 
manner  froni  that  provided  by 
that  prdinaare.  Jb 

8.  A     magf.stva.c3    jurisdiction  ■ 
e\tPndK  in   caKc-.s  of  domestic 
alh?chn;er.ts  to  ^2U,  and  is  not 
conhned    to    ol. — Robcrit  v. 
Jiroivtif  498 

jurtv. 

Sec  J'>'i\'.7 varies. 

1.  The  jury  cannot  be  polled, 
hut  at  tije  dihcretioJi  of  tlie 
CourJ. — ^Martin  1*8.  Mivench,  24 

2.  The  nirv  onlv  cnn  determine 
what  are  the  necegsaries  for  a 
ship. — JSHirqitiii    &       Co,    vs. 

Fhni,  316 

3.  Peril  of 'the  sea  or  not,  is  a 
question  for  the  jury. — ^Murah 

£f  Hoti*ren  ads   kor^r  fiUjlhtr^     360 

4.  Whether  any  and  what  kind 
of  notice  will  dispense  with 
the  necessity  of  recording  a 
deed,  are  questions  for  the 
court ;  but  whether  the  party 
had  or  had  not  such  notice,  is 
a  question  for  the  jury. — Tavt 
V9,  Crawford,  479 

5  Ordinaiy  care,  is  a  question 
for  the  jury. — ^aron  V9,  •.Vtno- 
so7t,  509 

6.  The  right  of  polling  the  ju- 
rv  is  not  attached  ro  either  the 
plaintiff  or  defendant,  (in 
state  as  well  as  civil  cases.) 
It  is  a  mean  *o  which  the  court 
sometimes  resort,  to  ascertain 
if  the  jury  are  agreed  on  their 
verdict;  but  when  the  court 
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is  fully  satu^ri^ed  witli  (be  ver- 
d»rfr»  hy  oilier  more  arrustom- 
cd  means,  it  will  not  resort  to 
It. — Slate  v».  Allen^  525 

7.  In  prosecutiona  for  libels  in 
this  state,  thou.{;^h  not  b}  tbe 
common  law  of  England,  the 
intention  with  which  the  pub- 
lication was  made,  us  well  as 
the  fact  of  pnhiication  an^l 
Inith  of  the  inuendfies,  are 
involved  in  the  general  is»iie, 
and  the  whole  case,  law  tu 
veil  as  f^ict^  is  resolved  by  a 
general  verdict,  75 

'  JUSTICE  OF  THR  PEACE. 
See   n/lucLchmenU     J^lugifUrate. 

LWDLORl)  AND  TENANT. 

.1.  Tpon  an  ag^reemcnt  to  rent 
a  hou»;c»  and  lot,  out  ofth*-  rent 
of  which  was  •*  to  be  dcdvrwd 
any  re-  airs  that  maii  be  fione  to 
fhesame,^  the  ('oiirt  fHd  \\v.it 
fho  erection    of  a  slu-d  to  the 

stable,  a  fowl-house,  and    

house  were  not  re/>air*. — Dar- 
hy  vs.  Farrovy  517 

LARCRXV. 

S^e  Horst  SteaUvr^.  '   , 

LEASE. 
3.  Upon  a  covenant  for  the 
lease  of  a  tot,  whereon  lessee 
covenanted  to  build,  which 
buildings,  at  the  expiration  of 
the  lease  were  to  be  valued  by 
jndifierent  persons,  and  at 
which  \*aluation  the  lessor  was 
to  lake  the  bnilding-s,  he  pny- 
rngfur  tJie  same  in  one,  two, 
and  ihreitvears  from  the  expi- 
ration of  the  time  ;  the  Court 
JTdd^  that  the  payment  for  the 
housein  was  not  a  covenant  pre 
cedent  to  the  delivery  of  them. 
J^Xanigaidt  va,  Carrol/,  91 

LEGACY. 

1,  "t^he  testator  bequeathed  all 
of  his  negroes  to  be  divided 
f  qgally  amorg  his  grand  chil-  ' 
dren,  share  and  share  alike, 
among  such  as  should  be  liv- 
ing at  the  time  of  such  dlvi- 
aion,  and  not  otherwise;  and 
that  the  divjjiion  should  take 


pUcc  so  soon  Rj|  tlie  debts  l^e . 
puid  A  sale  was  maile  by  tho- 
executor  to  enable  eacli  legps- 
tee  to  ptirrhase  in  U»c  amfnint 
of  his  share,  and  the  litisbaml 
of  one  of  the  legulees  pur- 
chased two  negroest,  and  gaY<^ 
the  executor  a  bond  and 
mortgage  for  the  same,  endors- 
ed, **  given  us  security  in  cyae 
of  any  dcmai.ds  or  s;iils  co^n- 
ing  against  the  estate,  or  lilt 
a.'fiu'd  f*'Hlemr*7tt  take  place," 
After  this,  a  bill  was  filed,  and 
a  part^l  decree  made  for  par* 
titx/)n  ;  h<;t  vet  no  division 
mt^dc ;  and  then  the  wife  of 
the  pui-c baser  died.  ligui, 
that  by  the  ^le,  the  debt« 
were  to  be  presumed  paid* 
and  tlMt  the  legacy,  bythift 
sale,  was  placed  by  assent^ 
the  executor  in  possc<%ston  of 
the  husband,  and  ..that  he- 
could  not  revoke  it,  or  recail 
il»e  property,  on  the  ground, 
that  no  division  had  been 
made. — /Jx  Parte^  IJix^rt  S^- 
pheM,  €?^ 

2.  Where  the  defendant  v.'a« 
executor  of  the  plaintiff's  hus- 
band, and  the  plaintiff  had  a 
life  cstHte,  uiuler  the  "will,  in 
the  wrhole  estate,  and  slje  con- 
tinued to  live  on  the  plant»- 
tioii.  where  all  the  e^ate  w%% 
and  had  the  same  in  use,  the 
Court  Jfeldy  that  the  exermor 
ha<l  a  right  to  sell  a  mare  aitd 
coll  to  pay  the  debts  of  the 
testator,  and  that  the  widow 
remaining  on  the  place,  where 
she  had  a  right  to  be,  and 
where  testator's  property 
ought  to  be  kept,  and  of 
which  she  ought  to  have  had 
the  use,  could  not  be  regaixi- 
ed  as  an  unconditional  assent 
to  her  taking  the  legacy,  so 
as  to  divest  the  executor  of 
the  right  of  possession^— > 
Johfu  V9,  Johns,  15S 

LIBEL. 

2 .  In  prosecutions  for  fibels  in 
this  state,  though  not  by  tlie 
common  Taw  of  Kngland, 
the  intention  ivith  which  the 
publtcAtion  was  made,  as  ^rcQ 
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AsdMfcotof  pubKealion  aihd 
trath  of  the  tnuendoes,  are 
inTolved  in  tbe  genera)  issue, 
and  tb€  wtiole  case,  law  at 
veUmfact,  1$  resolved  b^  ji 
greneTtl  verdiot^— Aard  vtJjH- 
leit,  5^5 

LIEN. 

].  A  Factor  eannot  pledge  the 
l^oods  of  his  principal  for  his 
own  debt.    But  it  is  equt^lly 
clear,  that  when  ft  Consig;nee 
ftcts  within  the  scope   of  hia 
itithority.  Mid  employs  a  sub- 
t^entto  carfy  that  authority 
into  exeeution,  as  by  setting 
*     Ifoods  con^gned  to  him,   or 
doiog  any   other    act  within 
,      that  Authority,  that  such  sub- 
agent  has  a  Hen   on  the  ji^ds 
upon   which  he  has  made  ad- 
vances for  the  purposes  of  a 
aale. — Bvwie  U  Sofu  w.  Mt- 
pUr  £ff  Co.  1 

SJ.  a.  recovered  »  judgement  a- 
gainst  B.and  assigned  it  to  the 
Bank  of  Cleorgia  for  yaluabte 
consideration.    Afterwards  C. 
a  creditor  of  A.  sued  out  a 
writ  Of  attachment  against  A. 
and   a  copy  of  the  writ  was 
served  upon  B.  as  garnishee. 
The  Bank  filed  a  suggestion, 
stating  its  claim.;  to  which  C. 
.demin-red,  on  the  ground  that 
the   Corporation   was  a  cre4> 
tufe  of    another    State,    and 
covrld  not  prostate   a  suit  in 
tills.     Held^  that  tite  sugges- 
tion of  the  Bank  substantially 
alleged,     and  the    demurrer 
consequently    admitted    that 
the  Bank  had  a  corporate  ex- 
istence,   and    that  the  judg- 
Tnent   had   been  assigned  for 
valuable  cof>sideration ;  which 
asstg^nment  operated  so  as  to 
divest  the  absent  debtor  of  all 
property    in     the  jndgment, 
anil  it  was  not  therelbre  sub- 
ject    to      the    attarh'ment. — 
Srattm^  Green  &  Co.  vs.  Mitdt.  80 
3.  An  order  drawn  upon  an  a- 
^ent-  in   possession  of  ftinds," 
oot  of  which  it  is  to  be  satisii- 
•kL,   Mfiften  accepted,  fixes  the 
fund  irrevocably,  nml  is  a  good 
n^ nin«nt  tliereof.    A  nd  the 


funds  do  not  becoihe  sstoii 
upon  the  de^th  of  the  drau  er. 
— AVipisr  Gf  €•.  w.  Ex*v  La^ 
cotUs  X  106 

4.  Where  a  parson  drew  an  or- 
der upon  his  agent,  who  wSf 
in  possession  of  fundei  fur  the 
purpose  «f  selling,  upon 
which  the  agent  himself  had 
a  Ken,  and  the  order  was  ao 
cepted,  and  the  drawer  thei| 
died,  the  Court  IZp/d,  that  it 
was  essentially  an  assignment 
for  valuable  consideration,  and 
that  the  agent  mi^t  sell  the 
property,  retain  his  debt,  and 
pay  the  order,  Without  making 
himself  liable  as  (executor  £i 
son  tort,  lb  107 

5  A  creditor  secured  by  mort- 
gage (as  other  creditors)  is 
bound  to  prove  by  oath  his 
debt  to  be  bona  fide,  at  the 
time  when  his  debtor  takes 
the  benefit  of  the  insolvent 
debtor's  act ;  otherwise  his 
lieil  will  become  forfeited.-<- 
Porieuo  w.  SuiUwtn,  397 

6.  Where  a  mortgage  for  certain 
lots  was  duly  recorded,  subse- 
quent to  which  several  suits' 
were  commenced  against  tti« 
same  mortgagor,  i^nd  judg- 
ments were  obtained,  and  ex- 
ecutions lodged,  and  the  lots 
in  question  were  levied  on 
and  sold,  tfnd  at*  the  sale  th^ 
mort^i^agee  purchased  them, 
the  question  was  whether  the 
mortgagee  or  the  other  c/edK- 
tors  were  entitled  to  the  mo- 
ney ^  And  the  court  Held  that 
the  judgments  were  first  enti- 
tled to  be  satisKed.— £x  Parte 
City  Shetnff,  399 

8.  Where  ^fi.fa.  was  lodged 
in  the  office  of  the  sheriff  of 
the  district  of  Charlenton, 
marked  *^likdged  to  bind^" 
which  the  court  considered  as 
a  stay,  and  a  fi./a.  subsequent- 
ly delivered  to  the  City  sheriff 
with  an  order  to  ••  ler^y  and 
sell,''  and  the  City  shertft"  ac- 
cordingly sold  the  persdniA 
property  of  the  defendant,  and 
had  the  proceeds  in  his  hands; 
upon  a  rule  the  Court  Hetdt 
that  the  execution  first  deU' 
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twivtf  ihould  be  first  paid.— 
Oreempood  vs.  ^"aylor^  414 

i).  An  execution  Rtayed  does  not 
lose  its  binding  efficacy^  only 
its  active  quality  f  and  one  be- 
ing lodged  in  the  office  of  the 
aberifTof  the  tUvtrict  of  Charles- 
ton, and  the  other  in  the  of- 
fice of  the  City  sheriiT  of 
'Charleston,  does  not  var>'  the 
application  of  tliis  rule,  lb 

10.  An  attachment  creates  a 
Jien,  which  nothing  subsequent 
can  destroy,  but  the  dissolu- 
tion of  ihe  attachment,  on  the 
<x>nditions  mentioned  in  the 
act;  therefore  a  junior  extectt- 
tion  must  be  postponed  to  it. 
*— Gocre  U  Danavant  xv.  JHc 
Daniel,  480 


LIMITATION,  STATUTE  OF. 

^re  Pleading,  5. 

1.  In  trespass  to  try  titles,  if 
the  plaintiff  die  pendente  Ute, 
and  leave  minors,  the  statute 
of  limitations  cannot  run  dur- 
ing their  minority .~  Cook  vs. 
fVood,  139 

2.  The  Court  divided  as  to  the 
question — Whether  the  sta- 
tute of  limitations,  after  it  has 
once  commenced  to  run,  can 
be  stopped  by  any  disabilities  ?  lb 

3.  Where  the  actual  possession 
of  one  claiming  title  under 
the  statute  wad  without  the 
bound  of  the  plaintiflT's  grants 
he  could  acquire  no  title  by 
constructive  possession  to  any 
part  of  the  plaintiff's  tract 
over  which  his  prior  grant  run, 

m^Turnipseed  V8i  Biuby,  279 

4..  A  title  cannot   be  acquired 
under  the  statute   of    hmita-- 
tions,  where  the  partv  to  be  af- 
fected by  the  possession  had  no 
right  to  sue,  fb 

5.  An  interrupted  possession 
will  not  give  title,  lb 

6.  The  Statute  of  LiraitatioQs 
cannot  be  given  in  evidence 
under  the  general  issue  in  an 
action  of  trover,  but  must  be 
specially  pleaded. — Jones  v6, 
Dugan,  .,  439 

7.  The  acknowledgments  of 
one  of  several  makers  of  a 
joint  Mid  several  promissory       ' 


note,  tfiat  the  debt  is  still  dur# 
is  sufficient  to  take  the  case 
oat  of  the  statute,  aa  to  the 
others ;  and  such  an  acknow- 
ledgment may  be  given  in  evi- 
dence, in  a  separate  suit  a- 
gainst  any  of  the  others,  and 
win  be  conchisive,  unless  coun- 
teracted by  opposing  testimo- 
ny.— Beitz,  adm'r  vs.  FuOer^    54\ 

8.  Minora  (by  the  act  of  1788;) 
hvttjive  years  after  coming 
of  age,  to  prosecute  their 
claims  if  to  land,  and  fofur 
years  if  to  personal  properly ; 
and  it  is  the  same,  wnether  at 
the  time  of  their  conung  of 
age,  they  wefe  within  or  with- 
out the  state.— £dii0n  ve.  Da- 
vUf  555 

9.  If  the  plaintiff  commence 
his  action  for  the  recovery  of 

.  land,  within  the  five  years, 
and  such  action  be  nonsuited, 
discontinued  or  in  any  other 
wa^  be  let  fall,  he  or  any  one 
claiming  under  him,  may,  yet 
nevertheless,  within  two  years 
of  such  nonsuit,  8tc.  com» 
mence  his  second  action  ibr 
the  recovery  of  such  land% 
and  it  will  not  be  barred  by 
the  statute.  ib 

10.  To  a  claim  for  work  and 
labor,  the  statute  of  limiutions 
does  not  commence  to  tun 
from  the  time  the  contimctwas 
made,  but  finom  the  time  tlie 
work  was  finished.  A  promise 
to  pay,  always  continues  up  to 
time  the  work  isdone^— 2e^- 
fcr  v».  Hunt,  577 

LOCATrON. 

See  Surveying, 

MAGISTRATE. 
1.  A  ma^strate's  jurisdiction 
extends  in  cases  of  domestic 
attachments  to  220,  and  is  not 
confined  to  Si^-'Roberis  vt, 
Browny  498 


MASTER. 
1.  It  seems,  tliat  a  master  of  a 
ship,  by  the  ancient  marine 
law,  when  a  seaman  is  sick  or 
disabled,  is  bound  to  provide 
every  thing  necessary  for  his  re 
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CMDvery,  and  has  a  tight  to  de- 
duct the  anwuntuiit  of  hianva- 
gea. — MiiOnde,  JEx'xt*  V8. 
H'attt,  384 

MONEY. 

1«  Paper  medium  is  not  money ; 
for  by  the  8th  and  10th  sec- 
tions of  the  Constitution  of 
the  United  States,  Congress  a- 
Jone  baa  the'  right  to  coin  mo- 
ney; and  no  state  can  coin 
moncyy  emit  bills-of  credit,  or 
make,  any  tiling  but  gold  and 
silver  coin  a  tender.— Zian^^ 
v«.  Kohne,  115 

1.  Where  money  is  paid  bv  a 
debtor  to  a  creditor  who  has 
seYcral  demands  against  him» 
and  DO  directions  given  how  it 
shall  be  applied,  tne  creditor 
nVay  apply  it  as  he  pleases; 
thorefore,  where  the  creditor 
holds  two  bondajif  his  debtor, 
both  due,  and  payable  with 
interest,  and  money  be  paid 
hiro  without  directions  as  to 
its  application^  he  may  apply 
it  to  the  part  extinguishment 
of  like  principal  ana  interejit 
due  «t  the  time  on  both  bonds; 
and  he  is  not  bonnd  to  apply 
it  to  one  bond  until  it  be  sa- 
tisfied,  and  then  to  the  other. 
-^Sndth  V9.  Screoen,  366 


.  ney?  And  the  court  l&Mthat 
I  the  judgments  were  first  enti- 
tled to  be  satisfied.— £r  Par$e 
Sheriff, 


MORTGAGE. 

1.  A  creditor  secured  by  mort- 
gage, (as  other  •  creditors)  is 
bound  to  prove  by  oath  his 
debt  to  be  bena  Jide,  at  the 
time  when  his  debtor  takes  (he 
'benefit  of  the  insolvent  debt- 
or's act;  otherwise  his  lien 
will  become  forfcited.-*/'«ri^- 
V9  tw.  SidHvan^  397 

3.  Where  a  mortgage  for  cer- 
tain lots  was  duly  recorded, 
subsequent  to  which  several 
suits  were  commenced  aj^inst 
the  same  mortgagor,  and  judg- 
ments were  obtained,  and  exe- 
cutions lodged,  and  the  lo's  in 
question  were  levied  on  nnd 
sold,  and  at  the  sale  the  mort- 
gagee purchased  them,  the 
question  was  whether-  tlie 
mnrtgngcc  or  \\\0  other  credi- 
tors were  eniitled  to  the  mo- 
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NATURALIZATION. 

See  Men. 


NECESSARfES. 

1.  An  owner  is  generally  oifly 
responsible  for  necessaries  to 
his  ship ;  but  the  jury  only 
can  decide  what  are  necesstt* 
nes.-^»r^an  &  Co  vs.  Flinn^  316 

2.  What  are  nelessaries  for  an 
infant  is  a  question  of  law  for 
the  court.  How  much  and  of 
what  quality,  must  depend  up* 
on  the  infants  pecuniary  cir- 
cumstances, and  of  these,  the  , 
jury  are  to  judge.— Ofot>er  E^ 

Co,  w,  Mmr.  cf  Ott,  572 

3.  tx)dging,  clothing,  food,  me- 
dicine and  education,  are  ne- 
ce§8aries  to  every  infant ;  such 
articles,  therefore,  as  come  un« 
der  such  heads,  must  be  allow- 
ed (  but  liquor,  pistols,  poar* 
der,  saddles,  bridles,  "whips, 
fiddles,  fiddlcst rings,  Sic.  are* 
not  to  be  allowed,  f^ 

NEGRO. 
1.  A  free  negro*  is  an  incompe- 
tent witness  in  any  case  where 
the  rights  of  white  persons  are 
concerned.-— /TA/Vr  vs,  Behnet,  430 


NEW  TRIAL. 

See  Practice, 
1.  It  ii  very  much  to  be  doubt- 
ed whether  a  person  ought  e- 
ver  to  be  couvif  te<l  of  a  felo- 
ny on  the  uncorroborated  tes- 
timony of  a  prosecutor  who 
claims  the  property  in  ques- 
tion, where  the  defendant 
sets  up  a  title  in  himself;  and 
where  the  transaction  wsn  M- 
tended  with  none  of  the  usgal 
concomitants  of  larceny,  as 
concealment,  &c.  the  court, 
upon  .iwnviction  will  grant  a 
new  trial. — State  t'.7.  Kajte^      48S 

NOTICE. 

See  Copartners  and   Co-Partner 

ship. 
1.  Wherever  a  subsequent  pii"- 


INDEX, 


cbmi*  fiali  i^ceiveci  explicit 
notice  of  a  former  convey- 
lince,Auch  coi»>fry»nce  though 
toot  recorded  will  be  vyiid,  le- 
gal, and  elYectual  against  the 
subsequent  con\e\anr.e  of 
•uch  purchaser,  thoujc^i  re- 
corded in  due  lime. — Tart  V9. 
Craroford,  '      265  i 

2.  Tkret  mvntht  potice  is  necet- 
sart'  to  entitle  a  defendant  to 

.  the  benefit  of  the  in^nlverU 
ifeftf©rt  act-— G«r/e  Tit.  Caiher- 
Soood,  339 

3^  W  here  t  demand  %n  the  drap- 
er of  a  bill  of  exchange  can- 
not be  rnade,  the  law  does 
not  dispense  with  notice  to 
the  endorser.  The  circuro- 
ftances  which  prevent  the  de* 
mand  and  notice  of  non-pay* 
intnt,  should  still  be  givei^. 
And  tuch  notice  should  be  gi- 
ven in  as  short  a  |)eriod  after 
ascertaining  that  the  demand 
'  could  not  be  mad^,  as  if  the 
demand  h,%A  been  made«  vi^. 
as  soon  as  shall  be  convenient^ 
\y  practicable. — Price  vt. 
Tfnmg,  lb 

4.  Whtre  the  holder  lived  on 
Jones  Island,  and  the  drawer 
in  Charleston,  and  the  note 
became  due  on  the  26th  Octo- 
ber, and  notice  not  given  un- 
til the  10th  of  November,  the 
Court  Held^  that  the  notice 
VI9&  not  given  in  time,  lb 

5.  flotice  of  a  dissolution  of  co- 
partnership, published  in  a  Ga- 
zette, which  was  taken  by  the 
bank,  was  Held  a  suificient  no^ 
lice  to  the  bank  ;  though  the 
defendant  had  had  dealings 
with  the  bank.— i^ww*-  Sv,  Ca, 
•ca.  Mxanphreys  ^  Mathrw,        388 

9 

NUISANCE. 

1.  A  thoroughfare  or  way,  by 
'water  or  taiid,  leading  tVom 
one  highway  to  another,  is  a 
highway,  the  stopping  of  v  bich 
is  a  nuisance,  for  which  an  in- 
dictment will  lie.— iftate  V9. 
jyuncan,  40  i 

Om.IGATION. 

Sc^  JS(n,J  (Did  Deed. 
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OFFTCB. 

1.  The  tenure  by  which 
fice  \b  held,  docs  not  dep 
upon  the  commission  which 
the  governor  ma\  think  pro- 
pel \q  give.  It  is  only  evi- 
dence of  the  appointmeat. 
The  tenure  mum  depend  up- 
on the  provittions  of  the  act 
creating  the  offic«»  or  upon  the 
Toi  slit  lit  ion.—iS^ofe  v».  JeUr^  333 

2.  No  cif^.ce  exists  in   this  state 

b}  prescription,  H 

3.  As  the  constitution  has  not 
preset ibcd  the  tenure  by  which 
a  solicitor  bhall  hold  his  o0ice, 
the  act  creating  the  office  is 
the  proper  source  from  which 
that  information  it  to  be  deni- 
ed, A 

4.  Theact  ofir9l,ba8givento 
the  solicitors  all  the  privilege^ 
emoluments  and  advantages  oi 
the  Attorney-G^ieralvandsuk^- 
jected  thein  to  all  his  duties ; 
and  the  tenure  by  which  they 
hold  is  the  same,  Jb 

5.  By  the  Constitution  of  1776^ 
tlie  Attorney-General  held  his 
office  during  good  fcwhaviour. 
By  the  Constitution  of  \77%,  it 
was  declared,  that  the  Attor- 
ney-General <l)ould  bold  his  of- 
6ce  for  the  term  of  two  years 
and  until  a  successor  sliould  be 
appointed.  I'he  t^onstitution 
of  1776  u'as  repealed  by  that 
of  \77^  and  the  Constitutioii 
of  X77^  as  far  as  it  concerns 
the  Attorney -General,  was  not 
re  pealed  by  that  of  1790.  Th« 
Attorney-General,  tbcreforei 
mu&t  have  held  in  1796,  under 
the  Constitution  of  1778»  Mid 
the  act  of  the  legisUtttre  of 
1791,  giving  to  the  aoiiciton 
all  the  privileges^  &c.  of  the 
Attorney-General,  niilst  have 
intended  to  limit  the  solicitor's 
office  to  two  years,  and  until  a- 
notber  was  appointed,       lb,  234 

6.  A  person  elected  ordinary 
under  the  act  of  1812,  arbicb 
limits  tlie  duration  of  ofHre  to 
four  years,  is  in  under  tlie  con- 
stitution, and  is  entitled  to 
hold  his  office  during  good  be- 
haviour, although  cowinifMon* 
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fifH  only  (qt  four  y^Am-^Statf^ 

f.  Ordinaries,  by  the  t))ird  arti- 
cle of  the  coimit«tinn  of  this 
State  are  jiklicwl  o(ficer9«  and 
jtoki  thvir  •tHcea  <liiim)(  good 
behaviour  i  Mid  where  the  g^v> 
crikor,  under  the  act  of  1H15« 
appointed  an  ordiiMry  to  (ill  a 
TRcancy,  aithmigh  the  act  au- 
thorizes him  only  to  make  a 
temporary  appointment  mitU 
an  election  tibuH   take   place, 
yet  the  ordinary  being  in  of- 
^ce,  he  is  in  under  the  coneti- 
tution,  and  holds  during  good  ' 
behftviouF.— 5la#«  va.  Hui99n^  240 
8.  By  theconaiiuitioiiy  the  aher- 
ifi's  hold  their  ofikcsa  fot  ttie 
term  oi  four  years  \  and  where 
the  gorernpr>  tinder  the  aot  ol* 
1808»  appointed  «  shcrifl'to  fill 
a  vacancy,  until    an  election 
ahouki  ta]Ee)>4ace»  Mich  sliertf}', 
being  in  oftioe,  ia  in  under  the 
constitution,  and  holds  his  of- 
fice fo^  tour  years.— «l?i«/e  vt. 
McCUntoek^  345 

ORDINANCE. 

iStfe  Charleston » 

ORDfNART. 

See  G^iutituiUnt^  Qfi€$. 

OUSTER. 

I.  Thepossestionof  one  tenant 
in  GOftirlion  is  ttie  possession  of 
both  ;  and  although  the  unity 
of  posaeasion  bu  destroyed  by 
an  actual  ouster,  that  ouster 
must  t»e  eitker  poSttirety  prov- 
ed, or  sucli  circumstances  must 
be  proved  as  would  support 
the  presumption  of  an  ouster. 
AUen^.KitU  131 

.  AikI  the  deolaration  of  n  wit- 
ness r whose  credit  was  e\- 
iremely  doubtful)  that  the 
nosseasion  of  the  defendant 
lad  been  adTbrse,  but  not  sta- 
ing^  why  he  thought  it  ad- 
.'erse«  nor  when  it  becttmc  so, 
Vix»  held  not  suilicient  evidence 

if  an  ouster.  Jit 

• 

PAPER  MEDIUM. 

isAt  common  law,  no  chose 
u    action    is  as<iignhble;    aiid 


the  statute  of  Aim,  and  oov 
Acti  makitrg  notes  payable  in 
money  assignable,  do  not  iti* 
dude  notes  payable  tn  paper 
medium.  And  a  verdict  ob- 
tained by  an  assignee  will  be 
arrested. — Lang-f  vs.  Xokne,  tXS 
2.  Paper  medium  is  not  money  ; 
for  by  the  8ih  and  lOth  sec- 
tions of  the  Constitution  of 
tlie  United  States,  Congress  a- 
lone  has  the  rig-ht  to  coin  mo- 
ney t  and  no  state  can  coiti 
money,  emit  bills  of  credit,  or 
make  any  thing  but  gold  and 
silver  coin  a  tender,  lb  115 

PARDON. 

1.  By  the  Tth  section  of  the 
second  article  of  our  Constitu^ 
tion»  the  Governor  has  the 
power  to  gnnt  reprieves  and 
pardonsi  after  conviction,  ex- 
cept in  cases  of  impeachment, 
17/  iuch  Manner,  on  etuh  terma^ 
and  wrier  wrtch  restrictiona^  as 

•  he  shall  think  proper.-^ <S><dre 
w.  Fuller,  17« 

2.  And  where  the  Governor 
pardoned  a  feme  covert  upon 
condition  that  she  should  jleave 
the  state  in  two  weeks,  who 
neglected  to  go,  the  Court 
will  consider  such  pardon  as 
void,  after  the  two  weeks,  and 
upon  motion  of  the  solicitor 
will  pass  sentence  upon  her,     16 

PARTIES. 

1.  Alls  the  parties  to  a  joint 
contract  must  be  sued  ;  and  al- 
though the  sherilf  returned 
71071  inventus,  as  to  one,  and 
that  he  had  left  the  state,  and 
the  declaration  st»«etl  the 
facts^  yet  a  pita  iti  abate- 
mciit  for  the  non  joinder  was 
supported.— JWcCiii/  vs.  Prise,  81^ 

PARTITION. 

1«  In  cases  of  partition,  costs 
lire  to  be  pai<l  by  i«11  the  par^ 
ties    cc»ncerned.--*>Gi^oii    vs. 

2.  Under  the  act  of  1791,  the 
circuit  court  Iikh  not  the  pow* 
er  to  issue  ^vWs  of  partition, 
but  in  cases  of  intestacy  ;  but 
where  land  has  been  devised 
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for  Hfe  only,  without  any  ulte- 
rior disposition  by  the  will, 
the  court  will  grant  a  writ  of 
partition  of  the  remainder  n- 
ver,  as  in  other  cases  of  intes- 
tacy.—-  SVitherspoon  vs.  Dvn- 
lapt  546 

3.  The  above  act  (of  1791,)  au- 
thorizes the  appointment  of 
surveyors,  as  in  cases  of  dow- 
er, to  run  the  lines  between 
the  lands  to  be  divided,  as  other 
lauds,  as  well  as  the  lines  be- 
tween the  divisions  into  which 
the  land  is  to  be  partitioned  ; 
and  to  ascertain  such  division 
lines,  reference  may  be  had 
to  the  will  devising  the  parti- 
cular or  life  estate,  in  order 
the  better  to  adroeasupe  the 
remainder,  undevised  ;  for 
wherever  a  power  is  given, 
every  thing  essential  to  its  ex- 
ercise, is  impliedly  conferred,   lb 

4.  By  the  act  of  1748,  in  all 
cases  where  any  land  shall  be 
givcni  or  descend  to  any  per- 
son in  coparcenary,  joint  ten- 
ancy or  in  common,  such  per- 
son or  persons,  as  soon  as  they  ' 
become  of  age,  may  apply  to 
the  circuit  court  fur  a  writ  of 
partition,  and  if  any  such  per- 
sons, twelve  montlrt  after  be- 
coming of  age,  neglect  to  do 
so,  then  the  guardian  of  him 
or  them  not  of  Rge  may  ap- 

ply.  lb 

And  where  there  are  no 
guardians,  the  circuit  court 
under  the  act  of  1808,  has  all 
the  power  appeitaining  to  the 
court  of  equity,  (besides  the 
common  law  power  of  appoint- 
ing" fl(/ii/em)ol  appointing  guar- 
dians, so  far  as  the  rights  of 
minors  are  concerned,  in  the 
partition  of  estates  either  re- 
al or  personal,  under  the  act  of 
1791,  at  taell  (i^  all  o'fte^  acts 
relative  to  ihe  ijartition  of  es- 
tates, real  or  persona^  lb 
6  A  return  made  by  I  lie  com- 
missioners in  a  rase  of  intesta- 
cy, cannot  he  refused,  be- 
cause the  guardians  of  the  mi- 
nors coiKerned,  »*  h;id  not  en- 
tered into  bond  and  security. 
— (?ra«;  vs.  Grfn^'-^in  note*     SSC 
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PARTNEH9. 

See  Co'JPartners. 

PAYMENTS. 

1.  Where  money  is  paid  by  a 
debtor  to  a  creditor  who  has 
several  demands  a^^nst  him* 
and  no  directions  given  how  it  ' 
shall  be  applied,  the  creditor 
may  apply  it  as  he  pleases ; 
therefore,  where  the  creditor 
holds  two  bonds  of  his  debtor, 
both  due,  and  payable  with  in- 
terest, and  money  be  pud  hixD 
without  directions  as  to  its  ap- 
plication, he  may  apply  it  to 
the  part  extinguishment  of  the 
principal  and  interest  due  at 
the  time  on  both  bonds  ;  and 
he  is  not  bound  to  apply  it  to 
one  bond  until  it  be  satislied, 
and  then  to  the  other. — SmutA 
vs.  Screwn^  368 

3.  The  defeiidant,  paying  mo- 
ney over  to  the  slierilT,  on  an 
execution,  cannot  be  consider- 
ed as  paying  it  voluntasily  ; 
and  if  improperly  paid,  tbe 
sheriif,  upon  a  rule  may  be  or- 
dered to  pay  it  back  — /«v^  «s. 
Roberts,  39S 

PERIL  OF  THE  SEA. 
See  Common  Carriert, 

1.  Where  two  vessels  were 
ptissing  in  a  narrow  channel 
(about  400  yards  acrosa^)  bodi 
going  the  same  way,  and  it  be- 
came apparent  that  they  were 
about  to  run  afoul  of  each  o* 
ther,  it  was  the  duty  of  the  ves- 
sel to  vifidward  to  keep  away  » 
especially  when  she  was  warn* 
ed  of  the  danger }  and  the  ow- 
ners of  sudi  vessel  not  giving* 
ihe  way,  and  who  might  have 
given  the  way,  arc  liable  for 
the  losses  sustained  by  the  ves- 
sel so  run  'afoul  of — Kjrr.  sf 
Bythe  V9,  Ifovferin  and  Marshy  360 

2.  Where  two  vessels  meet  in 
such  a  situation  that  neither  can 
avoui  the  cel/Uion,  it  is  a  dan- 
ger of  the  sea,  but  not  other' 
tf/ffe,  R 

3.  Whether  peril  of  the  sea  or 
not,  is  a  question  frr  i he  jury,     -T' 
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n&BJURY. 
See  Plea9  and  Pleading,    4.  ' 

1.  Where  an  attorney  Was  coo- 
victed  of  an  attempt  to  suborn 
a  witness  to  commit  perjury, 
the  Constitutional  Court  onier- 
ed  him  to  be  stricken  from  the 
roll  of  attorneys.-— >9fafe  r«. 
Ifoldins's  379 

P1>EAS  AND  PLEADING: 

2.  The  Court*  at  its  discretion, 
may  grant  a  motion  to  plead 
double  at  any  time,  so  as  not  • 
to  operate  a  surprise  on  the 
plaintiff;  and  the  plea  of  fioa- 
demieet^  and  *<  n»  rent  in  ar- 
r0«tr,'*may  be  pleaded  together 
— Van  Heiten  v«.  Levit  {/  Pe* 
poen,  12 

2.  In  an  action  of  slander  for 
words  spoken  by  the  husband, 
words  spoken  by  the  wife  can- 
not be  joined  ;  and  it  is  a  8ub« 
ject  for   arrest  of  judgment  if 

•    the  wiffe  be  joined  for  words 
spoken  by  the  husbami  alone. 
Pentert  ■&».  Eng^Umd  ei  ilt,       14 

3.  In  an  action  oi  detinue,  the 
damages  were  laid  in  the  de- 
claration  to  be  only  S 100,  and 
the  verdict  was  for  the  article 
detained  or  its  value  £100, 
and  8100  damages  ;  Heid  that 
it  was  not  a  cause  for  arrest  of 
judgment,  on  the  ground  that 
the  verdict  exceeded  the  da- 
mages laid  in  the  declaration. 
Laborde  vt.  Jtumph.  15 

4.  It  is  not  necessary,  in  an  in- 
dictment for  attempting,  to 
suborn  a  witness,  that  the 
fact  which  the  defendant  at- 
tempted to  procure  the  wit- 
ness to  swear  to,  should  be 
stated  specifically;  as  tfiat 
fact  would  only  be  evidence 
to  shew  qvo  miimo^  the  bribe 
was  offered,  which  may  be 
shown  by  other  circumstan- 
ces.— Staie  V3,  Holding,  31 

5.  Where  the  plea  of  the  sta- 
tute of  limitations  has  been 
put  in,  after  a  cause  had  been 
aeveral  Courts  at  issue,  and  it 
does  not  appear  that  notice  to 
the  opposite  party  had  been 
given,  nor  the  leave  of  the 
1^0  urt  obtained,   it   may    be 


stricken  out  on  motion.— «XbS^ 
ler  w.  Lx*n  Fisk,  5Q 

6.  A.  recovered  a  judgment 
against  U.  and  assigned  it  to 
the  Bank  of  Georgia  for  valua- 
ble consideration.  After- 
wards C.  a  creditor  of  A.  sued 
out  a  writ  of  attachment  a- 
gaint  A.  and  a  copy  of  the 
writ  was  served  upon  H.  as 
garnishee.  The  Bank  filed  a 
suggestion,  stating  its  claim  ; 
to  which  C.  demurred,  on  the 
ground  that  the  Corporation 
was  a  creature  of  another 
State,  and  could  not.  prose* 
cute  a  suit  in  this,  ffefd,  that 
the  suggention  of  the  Ilank 
substantially  alleged,  &  the  de- 
murrer conse<|uently  admitted 
that  the  Bank  had  a  corporate 
existence,  and  that  the  judg- 
ment had  been  assigned  for 
valuable  consideration ;  which 
assignment  operated  so  as  to 
divest  the  absent  debtor  of  all 
property  in  the  judgment,  and 
it  was  not  therefore  subject  to 
the  attachment.—— i^r«wn. 
Green  &  Co.  v».  Minis,  80 

7.  All  the  parties  to  a  joint  con« 
tract  miwt  be  sued;  ainl  al- 
though the  sheriff  returned 
7iori  nvtentut,  as  to  one,  and  that 
he  harl  left  the  state,  and  the 
declaration  stated  the  facts,  yet 
a  plea  in  abatemenCfor  the  non 

joinder   was  supported.— tMc- 

CaU  TW.  Price,  82 

8.  Wliere  a  party  demurs  for 
informality,  the  Court  will, 
notwithstanding  the  defect  of 
the  pleading  demurred  to,  give 
judgment  againt  the  party 
whose  pleading  was  first  defec- 
tive.—<S/o/jev  ft-  MeJ^eUe,        85 

9.  No  man  can  make  an  aver- 
ment agaiuiit  his  own  deed ; 
and  where  the  defendant  gives 
a  bond  to  A.  he  cannot  plead 
that  the  boiM)  was  given  to  A . 
for  the  benefit  of  a  co-psitner- 
sliip,  of  which  A.  was  a  mem- 
ber, lb 

10.  Trespass  i;t  et  ormie  is  tHe 
proper  action  for  besting 
plaintiff  *8  slave. — O^ddard  ve, 
IVagner,  100 

11.  Where  a  new  remedy  or  a 
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}ie«'  cause  of  action  it  given  by 
statute,  the  plaintiff  who  woukl 
avaH  himself  of  either*  must 
bring  himaelf  within  the  sta- 
tute.— Loruden  ow.  «l#o«e#  £< 
Ca.  120 

12.  Where  a  party  brings  an 
action  against  a  vendue  matter 
to  recover  money  for  goods 
which  he  bad  aold,  and  scis 
forth  in  his  declaration  that  the 
defendant  was  indebted  as  vetir 
due  tumitery  to  entitle  the  case 
to  a  preference  on  the  docket^ 
a  demurrer,  assignit^g  .  for 
cause,  that  the  deebration  did 
not  state  Mrhether  the  piaiiititr 
proceeded!  at  common  law  or 
under  the  statute,  wiU  be  orer- 
ruled,  ib 

1:>.  tt'tbe  defendant  think  pi*o- 
per  to  dispute  the  right  o^'  tl)« 
plaintiff  to  a  pi£fin>ence  on  the 
docket,  in  suits  ag^ainst  vendue 
masters,  be  can  always  do  so 
by  his  pleaditig,  lb 

14.  The  parties  reA*rred  lbe*f 
disputes  to  five  arbitrators. 
Award  by  three  for  the  plaiit- 
tiil'.  Two  dissented.  An  ac- 
tion was  brought  on  the  award, 
to  which  the  defendant  demur- 
red,  because  the  Jive  arbitra* 
tors  should  have  ccmcurrcd. 
Demurrer  overruled. — Pear- 
ton  vi.  Blach,  137 

15.  In  debt,  against  ibe  shertfT, 
under  the  act  of  assembly  aU 
lowing  a  person  50  perceitt  a- 
gainst  him  for  money  collect- 
ed and  not  paid  over,  the  alle- 
gation of  non-payment  is  a  suf- 
noient  assignment  •f  the 
breach. — Xelli/  vs.  Patfne,       138 

16.  in  the  case  of  defendants,  if 
ft  party  be  omitted,  the  objec- 

,  tion  cannot  betaken  under  the 
general  isaiie,  where  it  did  not 
appear  on  tlie  lace  of  the  dec- 
laration, or  on  any  other  plead- 
ing oi  the  plaintiff,  that  the 
paK>  omitttfd,  jointly  contract- 
ed and  was  still  9live,-^Jfarper 
©».  fiVUamgon,  156 

ir.  If  the  truapassbe  ofs  perma- 
nent nature,  in  which  the  inju- 
ry ia  continually  renewed,  the 
4f:daration  should  state  it  witb 
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a    conlinuand».^^Snndtr9 
Paimett  Itf*" 

1!^.' Where  a  remedy  ander  a 
statute  '\%  given,  it  aaost  be 
strictly  pursued,  and  it  must 
appear  on  the  faoe  ef  the  pio. 
ceediiTjEfs,  tbat  the  plsamiff's 
c«)ie  is  such  as  to  antiM»nze  him 
to  recover  imder  the  atXjmm 
Tmvc  V9.  Lorcrv,  ISl 

19.  To  recover  against  a  plain* 
tiff  for  boarding  an  insolveAt 
debtor,  the  gao4or  mudt  aUegs 
and  prove  that  tlie  prironef 
was  w hoi i  v  i nsol  ve  nt  and  no  W' 
sipnnrent  made,  ct  else  that 
theossc'tiin  the  hands  iTf  the  at' 
sigviee  were  insuHiGient.  Sbch 
an  altegation  not  having  beet 
made,  the  court  gave  (he  plain* 
tiff  leave  to  amcind,  R 

^0.  Where  an  attacking  credi- 
tor  gave  a  bond  to  the  guv 
ntshee  to  indemnify  hiot,  for 
the  delivery  iip  of  property 
belonging  to  the  absent  debtr 
or,  and  t  he  gavnishee  sued  on 
the  bond,  to  wbieti  the  defen- 
dant pieced  perioniancr, 
the  court  Seld^  that  a  reptica* 
tion  assifVDtr.g  for  breach  tbit 
another  attacliing  creditor  bud 
recovered  against  the  pbir.- 
liiFa  certain  atim  due  by  the 
absent  debtor,  was  a  dspsr- 
tura  and  no  breach  of  tht 
bond ;  and  a  demurrer  to  it  aa 
that  ground  was  supporied^T 
Hichardaon  t<«.  iMrick^  ^^ 

21.  Where  the  parties  go  ts 
trial  with  the  proceedings  ia 
an  unfinished  slate,  the  paftv 
in  default  shall  not  be  pemrit- 
ted  to  take  advantage  of  it--* 
Aikm'9  Porter  -ot.  Kainy,         30^ 

22.  Whatever  is  alleged  oa 
one  sid^,  and  not  deaied  oa 
the  other,  sliali  be  taken  « 
true,  ^ 

2S.  Oase  aa  wall  as  Hespust* 
et  armia  is  a  proper  aotioa  fot 
criminal  conversation. — Mamejf 

24.  A  variance  between  the 
writ  and  declartttion  csnnot  be 
taken  advantage  ot  on  a  mo* 
tion    to    arrest   judgment.—  ^ 

^5,  A    yamoGC  betweM  the 
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writ  ifid  d6b1arfttii>n  ffny  bt 

taken  adviintage  of  by  a  spe- 

ciaf  demui^p4— >*— Fotm^'  tw. 

Ofw,  211 

26.  Where  the  assfg^iee  of  an 

open  account  tmea  in  his  own 

name,  and  declares  on  a  pro- 

miae  made  to  himself,  and  the 

defendant  confesses  judgment, 

the  court  will  not  wiflTer  that 

judgment   Id  be  arrested  for 

vs.Crain^  219 

2r.  Where  •  person  was  indict- 
ed for  horse  Kteaimfr,  and  the 
jury  found  a  verdkst,  **  guilty 
of  petit  larceny,"  the  coort 
^<?W,that  judgment  of  petit  lar- 
ceny coukl  not  be  pronounc- 
ed upon  the  prisoner ;  but  or- 
dered him  back  for  trial. — 
Statfi  v».  ^fw^eiiy  252 

28.  A  recovery  in  an  action  of 
trespass  on  lands,  is  a  bar  to  »n 
action  to  recover  mesne  pro- 
fit 9,  for  use  and  occupation  of 
the  same  laml,  anterior  to  the 
ve+tlict  In   trespass.— Cofewaw 

29.  Where  th«  plaintifF  takes  a 
decree  against  an  executor  or 
sdministrator,    subject     to    a 
plea  ofplen^  adndnistrtnit pra- 
ter, he  thereby  admits  that  the 
administration  has  been   cor- 
rect up  to  tlmt  period.     And 
any   objection  as  to^he  non- 
return of  «ny  article  in  the  in- 
ventorj'  onght  to  have  been 
made   by  the  ptaintiflT  on  the 
trial  of  the  case,  and    cannot 
be  excepted  to  on  the  trial  of 
an  Action,  upon  such  decree, 
sug^eHting     a     deraatavlt. — 
Summers 'V9.  Tidmore,  270 

50.  The  assignee  of  a  replevin 
bomd  may  bring  an  actios  upon 
it    in    his    own     name. —  City 

Cowicil  vt.  Price,  299 

51.  To  an  action  for  felse  im- 
prisonment, the  defendants 
pleaded  **  pot  guilty  .  withiii 
ftnir  years,"  (whereas  the  act 
required  btlt  one  to  bar  the 
actfOTi)  •*  next  before  the  su 
ing-  out  of  the  original  writ.' 
The  plaintiff  replied  that  he 
bad  sued  out  the  writ  within 
tbfe  time  required  by  the  4aw. 


To  this  replication,  the  d€ftn- 
danis  dem<irred,  avid  assigned 
for  cau!^,  ihat  the  replication 
was  vague  and  chicertHin,in  hot 
denying  the  defendant's  pl^aj 
nor  in  specifying  the  time 
within  which  the  writ  Was  is- 
sued ;  the  «ourt  Neld^  that  if 
the  plea  wasdefeet ire,  (which 
it  did  not  seem  -to  think,)  it 
co«ild.only  be  taken  advantage 
of  by  a  special  and  not  a  gene- 
ral'iiemurrer  ;  which  advant- 
age wa«  waived  by  the  plain- 
tiff's  replication  :  and  that  the 
replication  Was  also  defective, 
inasmuch  as  it  did  not  deny 
the  allegation  in  the  defen- 
dant's plea,  nor  specify  the 
time  within  which  the  action 
was    commenced. — Seargeant 


326 
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*> 


vs.  Johnson,  et.  al, 

32.  The  rule  th-At  the  court 
win  look  back  through  all  the 
proceedings,  and  grve  jirdg- 
ment  against  the-  party  who 
has  been  guilty  of  the  first 
fault  in  pleading,  applies  only 
where  the  preceding  plead- 
ings were  defective  in  sub- 
stance and  not  merely  in  form, 
and  such  as  woukl  be  aided  on 
a  general  demurrer, 

33.  A  motion  in  arrest  of  judg- 
ment,  because  the  declaration 
neither  states  the  dav  nor  the 
year,  when  the  wrong  com- 
plained of  was  committed,  and 
that  it  did  not  stflte  that  any 
definite  quantity  of  rice  w& 
lo^,  but  {merely  stated  that 

>•  bushels    were    received 

on  boanl  and  lost,  comes  too 
late  after  verdict.  The  ad- 
vantage should  have  been  ta- 
keti  by  pleading.  The  day 
of  the  loss  and  the  quantity 
lost  were  proved  on  the  trial. 
— Ex*r  Bfyffuf  tt.  Horarreii  & 
Mhrsk,  ^60 

34.  A  Judge  may  grant  further 
time  to  issue  a  writ  or  make  up 
a  proceeding,  which  had  been 
before  ordered,  at  any  time, 
within  a  year  and  a  day  after 
the  first  order,  is  so  usual,  and 

I   has  been  so  common,  that  the 
practice  is  not  to  be  disturbed 
at  (Ms  dsy.-^State  vs,  Clarke,  382 
80 
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is*  On  a  plea  of  non  e«t  factum 
to  ^sk  bond,  under  the  act  of 
1802,  any  competent  witness 
may  prove  the  hand-writing 
of  the  obKgor  in  the  place  of 
the  subscribing  witness,  unless 
the  plea  of  the  defendant  be 
vctified  by  hi*  oath. — JEarVt. 
MardgmiUva.  Dea*t  391 

36.  Interest  has  been  too  of-  . 
ten  allowed  upon  a  balance  of 
accounts,  after  it  has  been  ac- 
knowledgied,  to  be  now  dis- 
puted.— BarelU  &  Torre  vt. 
Jirtttvn  U  Moseat  449 

37.  Interest  may  be  recovered 
upon  a  count  for.  money  had 
and  received  ;  and  in  all  cases 
of  certain :or  liquidated  dama- 
ges, lb 

S8.  The  general  lyile  is  that  no 
plea  shall  state  two  or  more 
facts,  either  of  which  would 
of  itself^  independently  of  the 
others.  Constitute  a  sufficient 
groiuid  of  defence  ;  but  the 
defendant  is  not  precluded 
from  introducing  several  mat- 
ters into  the  same  plea,  if  they 
constitute  parts  of  the  same 
enure  defence,  and  form  one 
connected  proposition. — Beck' 
ley  v».  MoorCf  464 

39.  But  where  to  debt  on  a 
sealed  instrument  payable  to 
the  plaintiff  or  bearer,  was 
plead  aohntpoti  diem,.**  to  one 
J.  JSi'ewby,  who  was  the  bearer 
of  the  said  writing  obligato- 
ty\"  the  Court  Held  thai  though 
it  would  not  pronounce  the 
plea  bad  for  informality,  }-et 
there  being  no  necessity  for 
any  thing  more  than  a  general 
plea  of  payment,  to  discoun- 
tenance prolixity,  so  much 
should  be  stricken  out  as  al- 
leged payment  to  JVevby,  lb 
40.  Where  the  pluntif^'  sued 
as  assignee  of  one  Alexander^ 
the  Court  refused  to  amend 
his  declaration,  and  suffer  him 
to  state  Alexander  as  the  plain- 
tiff, and  to  strike  out  his  own 
Tiame.<— JbAn«on  va.  Mai/rant,  484 

41.  The  only  case  in  which  a 
party  can  aver  against  the  con- 
sideration expressed  in  his 
owB  deed,  Are  when  it  is  illegal 


or  frauduleni  ,-  and  a  peraoft 
cannot  allege  that  a  bill  of  sale 
was  not  {pven  by  him  at  the 
time  the  contract  was  entered 
into,  but  three  or  four  weeks 
afterwards.— Garrf»  tw.  Stu- 
art, 514 

42.  Where  on  an  indictment 
for  a  riotf  against  the  defend- 
ant and  two  others  named, 
with  <*  divers  other  persons, 
to  wit,  to  the  number  of  five," 
without  alleging  that  the  five 
others  were  unknown,  or  set- 
ting out  their  names,  and  the 
grand  jury  found  a  tnie  bill, 
only  against  the  defendant  and 
no  other,  to  which  the  defend- 
ant pleaded  ^ilty,  the  court 
arrested  the  judgment. — State 
va,  (y Donald,  SS2 

43.  Defects  in  a  replication 
must  be  taken  advantage  of  by 
special  demurrer. — Suae  va. 
^iggina,  568 

44.  Where  the  plaintiff's  were 
stated  to  be  the  successors  of 
the  treasurers  to  whom  tlie 
bond  in  suit  was  given,  if  the 
defendant  objects  to  their  be- 
ing the  successors,  he  must 
plead  it  in  abatement,  lb 

45.  To  an  action  upon  the  sher- 
iff *s  bond,  non^t  /actum,  and 
performance  were  pleaded. 
IsHue  on  the  first,  and  replica- 
tion that  the  defendant  had 
collected  a  certain  sum  and 
had  not  paid  it  over,  pursuant 
to  the  Older  of  court ;  to  which 
the  defendant  demurred  gen- 
erally. The  court  overruled 
the  demurrer,  the  jury  found 
for  the  plaintiff,  on  the  issue 
of  fact ;  the  Court  ordered  the 
condition  of  the  bond  to  be 
submitted  to  the  juiy,  to  as- 
sess damages^  Ih 

46.  A  wife  cannot  commit  a 
trespass  (so  as  to  be  made  lia- 
ble to  an  action)  in  the  pre- 
sence of,  and  in  connexion  with 
her  husband.  In  such  case, 
she  is  supposed  to  act  under 
his  authority,  and  he  alone  must 
be  sued, — AleXeovn  va»  Jokn^ 
»ofh  578 

47  Where  the  trespass  is  com- 
mitted by  the  wife  alone,  the 
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liuBlMind  must  be  jdined  in  the 
action  ;  but    the    declaration 
roust  state  that  it  was  so  com- 
mitted by  the  wife.  Id 
48.  An  action  on  the  case,  for 
jointly  enticinr  and  harbour- 
ing^ a  slaTe.  will  not  lie  aeainst 
husband  and  wife ;  the  decla- 
ration  should  state  the  enticing^  ' 
and  harbouring  to  have  been 
done  by  the  wife  solely,            Tb 

POLUNG  THE  JURY. 
See  Jury. 

POSSESSION. 

See  treipasi  to  try  THtlee,    Idndta' 
Hone, 

PRACTICE. 

See  Pleading  1. 
1 .  A  person  who  has  petitioned 
for  the  benefit  of  the  insolvent 
debtor's  act,  may  amend  his 
schedule  after  it  has  been  fi- 
led, unless  there  be  fraud  in 
it. — BingUyvs.  Smart,  29 

2,  When  a  person  is  sued  for 
money  received  for  g^oods  sold 
by  him  as  vendue-master,  he 
is  not  entitled  to  an  iropar- 
f  iance. — MiMaroon  vt,  Frean^      38 
^.  But  whether  he  acted  Jn  the 

■ 

capacity  of  vendue-master  or 
not,  is  a  question  offset,  to  be 
tried  by  the  jury,  and  not  by 
the  Court,        '  ib 

4.  Where  the  plea  of  the  sta- 
tute of  limitations   has  been 
put  in,  after  a  cause  had  been 
several  Courts  at  issue,  and  it 
does  not  appear  that  notice  to 
the  opposite  party  had  been 
^ren,  nor  the  leave  of  the 
Court   obtained,    it    may    be 
stricken  out  on  raotion.---^t^ 
lerve.  Exra.  I'^iBk,  SO 

».  An  information  in  the  nature 
of  a  qito  "warranto,  will  not  lie 
at  the  suit  of  an  individual,  but 
must  be  carried  on  in  the 
name,  by  the  officer,  and  un- 
der the  authority  of  the  state. 
Cleartf  "va.  DtiieeteUne,  35 

An  information  in  the  nature 
jf  ^  guo  "warraiUo  is  not  void, 
nerely  because  it  is  filed  by 
he  order  or  directions  of  the 
^ourt .— -  State  v»,  DelietaeUnv,    52 


7.  On  an  information  in  the  na« 
ture  of  a  quo  warranto  against 
a  person,  to  show  by  what  au- 
thority he  claims  to  exercise 
the  office  of  sheriif,  the  deci* 
sion  of  the  managers  is  conclu*  ' 
siveas  to  all  matters  legally 
submitted  to  tbem,  as  long  as 
that  decision  remains  unrever- 
sed, Ib 
8.  A  majority  of  the  managers 

is  a  gvorum  to  try  the  question ; 
and  the  concurrence  of  a  ma- 
jority of  that  giiorum  is  suffi- 
cient to  decide  it,  lb 

8.  An  information  in  the  nature 
of  a  giio  tvarrantc,  may  be  filed  • 
against  an  officer  who  holds  a 
commission  under  the  authori- 
ty of  the  State,  lb 

9.  Where  a  party  demurs  for 
informality,  the  Court  will, 
notwithstanding  the  defect  of 
the  pleading  demurred  to^ 
give  judgment aeainsttHfe  par- 
ty whose  pleading  was  first 
defeclWe.-Stoneyi^fa.  ATJVeile,  S$ 

10.  On  a  rule  against  the  sher- 
iff, to  pay  money  over  to  a 
mortgage  in  preference  to  an 
execution  or  attachment, 
which  mortgaee,  though  not 
recorded,  plaintifTs  couiisel 
contended  took  priority  to 
judgments,  executions,  &c. 
The  Court  refused  to  decide 
the  question  of  priority  on  a 
motion,  as  it  involved  facts 
which  could  alone  \>e  Xfied  by 
a  jury. — Ex  Parte  Exr.  Ste- 
phens, 88 

11.  Where  an  attorney  was  ah- 
sent  when  his  cause  was  called, 
and  the  case  went  to  the  jury, 
and  a  verdict  brought  in  and 
delivered  to  the  clerk,  but  not 
recorded,  and  he  obtained  the 
consent  of  the  opposite  psrty 
to  open  the  case,  the  court,  af- 
ter hearing  an  insufficient  affi- 
davit for  a  postponement,  re- 
fused to  set  aside  the  verdict 
and  to  open  the  case :  as  it 
conceived  from  the  affidavit, 
that  the  defendant  could  not 
make  out  such  a  case  as  would 
authorize  a  departure  from  its 
long  established  rules.— .^^6» 

r?  J}onelfu,  IK- 
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12..  A  judgment  Kind  execution 
in  attach nient  against  tl)e  gar- 
pishi^e  w'iU  not  be  set  aside  on 
the  ground  of  the  neg'ligence 
or  ig-norance  of-hU  attorney. 
And  it  seems  bis  only  recourse 
b  again&t  Wis  attorney,  if  he 
neglects  to  do  hia  duty.  And 
an  order  made  by  the  circuit 
court  ^o  set  aside  the  judg- 
ment, ai>d  to  give  the  garni- 
^  flhee  tinte  to  make  his  return, 
vill  be  set  aside. — Foster  v», 
Jones,  116 

13.  The  garnishee  has  no  right 
to  question  U\e  regularity  of 
the  proceedings  against  the 
absent  debtor,  Jb 

14.  As  a  security  to  the  absent 
debtor,  the  pbiiitii)  in  aV.ach* 
meni  is  required  to  make  oath 
to  the  dt-bt  or  sum  demanded ; 
but  it  seems  the  oath  is  not  re- 
quired to  be  reconled  or  filed ; 
it  is  only  a  part  of  the  evidence 
on  which  tJie  Couct  is  to  bot- 
tom its  judgment,  lb 

*  15.  The  proper  time  for  con- 
testing the  right ot  the  defend- 
ant, a  vendue  master,  to  the 
benefit  of  the  insolvent  debt- 
or's act,  is  on  his  application 
for  the  same. — Lo-wdetive.  Mo- 
tes^ Co,  120 

16.  The  fee  bill  does  not  allow 
jg5  36  '*for  special  matter  and 
argument"  in  a  summary  pro- 
cess case,  as  in  otliers.— -Grtme« 
V9.  Go-wen,  137 

17  A  party  may  bring  an  action 
upon  a  magistrate*s  decree,  al- 
though the  execulicm  had  is- 
sued, and  property  levied  on,  . 
but  where  the  following  en- 
dorsement was  made  by  the 
constable  upon  the  execution, 
**  no  further  proceedings,  the 
property  -given  up  to  the  de- 
fendant, as  there  were  execu- 
tions at  the  sheriff's  office  bind* 
ing  the  property,  of  whicli  no» 
tice  was  given jne." — Todd  t*, 
WilUamsoii,  148 

18.  Where  a  Judge  has  granted 
an  order  to  docket  a  cause, 
that  order  can  only  be  set  aside 
by,  the  Constitutional  Court.— 
Macoift  vs.  Mathis,  172 

19.  A  Fi.  Fa.  and  Ca.  8a.  am       ' 


t)oth  be  taken*  out  lU  tlie  same 
time  and  in  the  same  case ; 
but  only  one  can  be  executed. 
State  vs.  Gtd^iardj  176 

20.  It  is  at  the  diacretuNi  of  the 
court  to  continue  a  case  on 
the  part  of  the  state. — StaU 
vs.  PiUtersoH,      -  17T 

21.  Before  the  securities  of  the 
sheriff  can  be  sued  on  their 
bond,  a  tiulla  bona  must  have 
been  returned  on  some  fi.  fa. 
against  the  sheriff. — Th'eoan- 
rers  vs.  Svc.  .Vef*6y,  l84 

22.  If  the  sheriff  have  been  su- 
ed first,  and  wtfla  bona  return- 
ed, then  no  imparlance  will  be 
allowed  hifi  securities  in  the 
particular  case  in  which  such 

ri  turn  may  have  been  made,     lb 

24.  Where  the  parties  go  to 
trial  uith  the  proceedings  in 
an  unfinished  state,  the  party 
in  default  shall  not  be  permit- 
ted to  take  advantage  of  itr— 
^^Oni^r  Pointer  vs,  Kemiy^  205 

25.  Where  a  decree  in  a  Sum- 
mary Process  had  been  gireo 
against  a  defendant  on  the 
first  day  of  court,  upon  his 
making  the  following^  affida- 
vit, on  the  second  &y\  the 
court  ordered  the  decree  to 
be  opened,  that  defendant 
might  make  his  defence,  \\z  : 
"  that  on  Monday  morning, 
(which  was  the  day  on  which 
the  court  sat)  a  negro  child,  the 
property  of  the  defendant  had 
been  found  dead,  which  was 
supposed  to  have  beenrour* 
dered,  and.  that  that  circum^ 
stance  al<me  prevented  his 
entering  his  appearance  with- 
in the  regular  time,  and  that 
he  had  been  informed  by  his 
counsel  that  he  had  a  substsn- 
tial  defence."— i^T  vt.  J& 
vaiu,  383 

26.  Judgments  by  default  are 
interlocutory  or  final ;  and  al- 
though in  actions  of  debt,  the 
judgment  by  default  is  com- 
monly said  to  be  final,  still 
where  the  action  is  brouglit 
on  a  judgment^  the  plaintiff'  is 
entitled  to  a  writ  of  euquirf 
after  jud|;'ment  by  default,  to 
recover  interest  by  way  of  ds^ 


INDEX 


loagtsfor  the  detention  of  the 

deht-^Smith  vt.  VanderhorHt^  328 
^.  rbe  court  m    a    d^nbiful 

ctuty  Vi\\\  not,  on  motion^  set  a- 
side  a  fbrei|(R  attachment,  on 
affidavit  that  the  debtor  was 
iii  the  state  at  the  time  of  is- 
suing: the  attachment ;  nor  up- 
on atfidavit  that  the  debtor 
within  a  year  and  u  d^y  had  ta- 
ken the  benefit  of  the  inaol- 
rent  debtor's  act,  which  act 
}robibitJ  any  suit  from  beiug 
irought  against  such  debtor 
or  a  year  snd  day,  and  which 
ear  and  day  bad  not  expired 
efore  the  suin^  out  of  ibis 
:tachmcnt.— i?Ar«r«Aerry  va, 
*earaon,  331 

Difference  between  foreign 
id  domestic  attach meiit.4 — 

lb.  332  in  note. 

Where  thei  verdict  is  for 
magefl  beyond  the  amount 
d  in  the  writ,  the  plaintiif 
ist  enter  a  remittitur  for  the 
'plns^  or  a  vettiit  tie  nttvo 
J  be  awarded.— Given*  «/. 
V*.  I'»rteou»^  379 

A  writ  (of  ceriiorari^J 
ich  had  been  allowed,  roust 
considered  as  legally  al- 
ed,  until  reversed. — State 
darkey  382 

ind  thai  a  Judge  may  grant 
ler  time  to  issue  a  writ  or 
e  up  a  proceeding,  which 
been  before  ordered,  at 
iroe,  within  a  year  and  a 
fter  the  iirat  osder,  is  so 
;  and  haa  been  90  corn- 
that  the  practice  it  nut 

diaturb^d  at  this  day,  Jb 
■eems  Uiat  the  act  of  the 
ftture  making  a  copy  writ, 
:  the  residence  of  the  de- 
nt, equivalent  to  personal 
e,  doea  not  include  writs 
tachment. — JiichartUoH 
VhitfieltU  403 

plaint i^  in  replevin^    is 

to  iile  hia  declaration, 
:)st  his  rule  to  plead 
a  year  and  day,  as  other 

is. Rodeiicks       v», 

407 
efendant   \iyho  has  not 
I    an     appearance,    nor 
plea^    cannot  move  to 


enter    xii^   judgment  of   nan 
pro» — Same  vi.  Same,  408 

35.  Under  our  act  avoiding  the 
service  of  all  process  served 
on  any  person,  at  any.  muster, 
or  other  time  where  such  per- 
son shall  be  obliged  to  bear 
arms  in  the  militia,  or  in  go- 
ing to  or  returning  from  any 
muster  or  place  of  reiuiezvous, 
or  within  twenty-four  ^ hours 
after  such  persona  being  dis- 
charged from  such  service, 
includes  as  well  bail  writs  as 
any  other  process. — Gre^gvt, 
Summerf,  461 

36.  It  eerms  though,  that  a  writ  « 
may  be  served,  on  such  day, 
by  leaving  a  copy  at  the  most 
notorious  place  of  the  defend- 
ants abode,  under  the  act  of 
Assembly,  A 

37.  A  sheriff  must  be  proceed- 
ed against  by  process,  as  o- 
ther  pefson%  in  onler  to  make 
him  a  party  in  court. — Smith 
va.  Hunty  476 

38.  It  is  a  c&urte$y  which  one 
Judge  owes  to  another  not  to 
rescind  or  suspend  an  order 
which  the  other  has  made. 
But  a  Judge  at  Chambers  may 
rebcind  or  suspend  an  order 
made  by  himself  tedente  cutia, 
Jt\r*tt  Yancey  tw.  Talltnan,       474 

39.  By  the  act  of  ISlB^a  Judge 
at  Chambers  has  the  power 
■*  to  grant  writs  bf  prohibition 
or  mandumu*  and  quo  varran' 
to,  and  to  hear  and  determine 
motions  to  stay  or  set  aside  ex- 
ecutions, in  the  tame  manner^ 
in  ever  If  respect,  an  if  tfie  court 
was  actticUiy  sitting,'^*  Jt^ 

40.  Whether  any  and  what 
kind  of  notice  will  dispense 
with  tiie  necessity  of  record- 
ing a  deed,  are  questionR 
for  the  court,  but  wiiether 
the  party  had  or  had  not  such 
notice  is  a  question  for  the  ju- 
ry.—'/Virt  i>#.    Cravfnrtl^  479 

41.  Where  the  plaimiM'sued  as 
assignee  of  one  Aiexunderj  the 
Court  refused  to  amend  bis 
d(^cluratioH,  and  auBcr  him  to 
state  ^fejcaiukr  as  the  plaintiif, 
and  to  strike  out  his  own 
name. — Johnsonvf.  Miyranty  464 
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42.  A  discoijnt  to  an  action  on 
a  note,  within  the  tummary 
procetM  JuritdictioTij  which  in- 
▼olres  the  titles  to  land,  is  in- 
admiaaHble.'^LiniUayvt.  Idnd^ 
say,  490 

4*3.  It  teenu  that  where  the  de- 
fendant has  a  bona  fide  defence  « 
^  involving  a  title  to  land,  that 
on  application  to  the  circuit 
court,  an  ortler  requiring 
the  plaintiff  to  declare,  may 
be  obtained,  by  which  means 
lie  may  arati  himself  of  such 
defence,  R 

44.  This  court  has  alwavs  re- 
fused  to  act  upon  any  agn«e- 
ment  between  council,  about 
which  they  differ  and  which 
is  not  in  writing. — Dunklin  vt. 
U'hitUnp,  492 

45.  The  right  of  polling  the 
jury  is  not  attached  to  either 
the  plaintiff  or  defendant,  (in 
state  as  well  as  civil  cases.)^- 
It  is  a  mean  to  which  the 
court  sometimes  resort,  to  as- 
certain if  the  jury  are  agreed 
on  their  verdict ;  but  when 
the  court  is  fully  satisfied  with 
the  verdict,  by  other  more  ac- 
customed means,  it  will  not  . 
resort  to  it. — State  ve,  Mien,   525 

46.  I'he  act  of  1809,  which  re 
fers  the  "  sum  actually  due,' 
on  any  liquidated  demand  to 
be  assessed  by  the  clerk,  does 
not  include  cases  wherein  the 
judgments  were  final,  and  re- 
quired  no  verdicts  even  before 
the  act;  as  for  instance,  debt 
on  bond  or  judgment — Din- 
kiru  et»  uL  vt.  Vanghan  et,  ai,  554 

47.  A  judge  who  has  presided 
at  the  trial  of  a  case,  on  the 
circuit,  cannot  set  aside  a  ver- 
dict of  a  jury,  rendered  after 
a  full  hearing,  without  any  al- 
legation of  surprise  or  mis- 
take, or  any  objection  made 
to  the  time  or  manner  of  (he 
trial ;  but  simply  because  the 
verdict  is  aUedged  to  be  in- 
trinsically against  law  or  evi- 
dence :  It  must  be  by  appeal 
to  the  constitutional  court.-* 
Ex^v  ThomoB  r».  iiro-wn,  557 

48.  It  9^07719  cases  bave  occurred 
wherein  verdicts  tuken  by  sur- 
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prise  or  inadvertency  Have 
been  set  aside  by  the  preski* 
ing  judge ;  but  iione,  whe 
the  objections  were  to  the 
rits  of  the  verdict,  and  not  the 
manner  or  time  of  trial. — £arV 
Thomae  vs,  Broien,  357 

49.  Where  the  defendant   was 
served  with  a  writ,  by  a  copy 
bein^  left  at  his  bouse*  aa  ia 
required  by  the  act,  and  on   a 
motion  to  set  it  aside,   upon 
affidavit  that  "•  he  was  without 
the  limits  of  the  state,  at  the 
time,   to    wit,   in    Geonpa," 
without   saying  that   he    was 
surprised  or  was  in  danger  of 
suffering  injury  by  his     not 
knowing  of  such  service,  the 
court  refused   to  set  it  aside, 
as  the  party  may  reside  on  the 
borders  of  the  state,  and  may 
have  only  gfone  into  his  fields* 
or  any  small  distance  out  at 
the  state,  in  onler  to  avoid  the 
service    of  legal     proceas.—- 
iMirhvt.  ChappeU^  566 

50.  I'o  an  action  upon  the  she- 
riff's bond,  non  ettfaehan  and 
performance  were  pleaded.-* 
Issue  on  the  first,  and  repli- 
cation that  the  defendant  had 
collected  a  certain  sum  and 
had  not  paid  it  over,  pursuant 
to  the  order  of  court ;  to 
which  the  defendant  demurr- 
ed generally.  The  court  over- 
ruled the  demurrer ;  the  jury 
found  for  the  plaintiff,  on  the 
issue  of  fact;  the  Cowrt  or^ 
dered  the  condition  of  the 
bond  to-  be  submitted  to  the 
jury,  to  assess  the  damages.—- 
Slatevt,  If'igginet  568 

PUKSCRiPTION. 

1.  No  office  exists  in  this  state 
by  prescription.— iSia<e  vt.  Je- 
ter,  233 

PRISON-BOUNDS  ACT. 

See  Insotpent  debtor. 

PHOCESS. 

.    See  Practice. 

PROMISR. 

$Sec  f*rauds. 
1.  Where  no  action  will  lie  a< 
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ginnst  the  person  undertaken 
for,  it  is  an  original  undertak- 
ing, and  not  within  the  Sta- 
tute of  Frauds.— 3ftfflM  V9, 
Wagner,  395 

QUO  WARRANTO. 

See  Information* 

RECORD. 
Sw  MiUce, 

REiCOVEKY,  FORMER. 
See  TrespatB^    5. 

REPAIRS. 
Upon  an  ag^ement  to  rent 
house  and  lot,  out  of  the  rent 

which  was  "  to  he  deducted 
y  repairs  that  may  be  done  to 

iame,'*  the  Court  Held  that 
i  erection  of  a  shed  to  the 

ale,  a  fowl-housc,  and 

ise  were  not  repaira.-^Dar- 
vs.  Fart  oVf  ^     517 

REPLEVIN, 
tcrest  is  recoverable  upon 
plevin  bond  ;  and  in  debt 
1  a  replevin  bond,  against 
lecurity,  interest  is  allowed 
the  date  of  the  judgment 
ist  the  principal.— 4jSf6t;e}i» 


HmmonSt 
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m  action  upon  a  replevin 
,  the  same  proof  ia  not  re- 
d  as  in  the  action  of  re- 
1 ;  to-wit,  that  the  de- 
it  was  the  tenant  of  the 
\W,  at  a  particular  rent, 
)r  the  judgment  in  re- 
is  conclusive  in  this. — 
louncil  V9.  Price^  299 

assignee  of  a  replevin 
lay  Drin£^  an  action  up- 
^  his  own  name,  lb 

ms  that  all  the  English 
9  down  to  11  George  2, 
9»  inclusive,  in  relation 
vin  and  distress,  though 
le  of  force  by  any  sta- 
irovislons,  have  been 
in    practice  in    this 

lb 
the  cfoods  distrained 
?vied  had  not  been  re- 
ppraised  according  to 
f  the  leg-tslature,  is  an 
I  w'falch  ought  to  have 


b^en  made  in  the  action  of  re- 
plevin, and  cnnnot  be  taken  in 
an  action  on  the  replevin  bond. 
The  former    judgment*  con- ' 
eludes  the  party,  lb 

6.  A  plaifitlff  in  replevin^  is 
bound  to  file  his  declaration, 
and  post  his  rule  to  plead  i»ith- 
in  a  year  and  day,  ^s  other 
plaint  iff's.-i?o«/mril"»r«.  Payne,  407 

RETAILING. 

1.  A  feme  covert,  living  alone 
from  her  husband  and  not  un- 
der his  power,  n  liable  to  an 
indictment  for  retailing  spiri- 
tuous liquors  without  a  license. 
State  vn,  Mihi,  355 

2.  On  an  indictment  for  retail- 
ing without  a  license,  the  de- 
fendant must  prove  he  had 
one.— -*%ate  r».  Get/iw^,  57o 

RIOT. 
1.  Where  on  an  indictment  for 
a  riot,  against  the  dcfendf\nt 
and  two  others  named,  with 
"divers  o»her  persons,  to  wit, 
to  the  number  of  five,"  wiili- 
out  alleging  that  the  five  o- 
thers  were  iinknown,  or  set- 
ting out  their  names,  r*nd  the 
grand  jury  found  a  true  bill, 
only  against  the  defendant  aiid 
one  other,  to  which  the  de- 
fendant pleaded  guilty,  the 
court  arrested  the  judgment. 
Staie  V8,  O* Donald,  .532 

RIVERS. 

1.  There  is  no  legislative  act  in 
this  state  declaring  which,  ot  ■ 
whether  any,  of  our  rivers  are 
to  be  considered  as  public  or 
navigable. — £xr,  tf  Cates  V9, 
H'adUn^ton,  580 

2.  The  rule  of  the  English  com- 
mon law,  that  no  river  is»  nnvi-      / 
gable  except  where   the   tide  ^ 
ebbs  and  flows,  is  not  applica-j^ 
.ble  to  this  country,  Jb 

3.  But  that  cannot  be  consider-  ' 
ed  a  navigable  river,  the  natur- 
al obstructions  of  which    prc- 

«  vent  the  passage  of  boats  of  a- 
ny  description  whatever,  lb 

4.  A  river  that  is  merely  capa- 
blv  of  being  made  navigable  is 
considered,    as  respects    the 


INDEX. 


owners  of  the  adjacent  Innds, 
as  a  mere  imag'inary  line,  the 
claim  of  each  expending  to  the 
center  of  the  bed,  Cuaq^te  ad 
filum  aqiite.J  But  tn  individ- 
ual has  not  such  an  exclusive 
right  to  a  river  which  is  capa- 
ble of  bein^  mide  navijruble, 
that  the  Icjjislature  may  not  de- 
clare it  to  be  a  public  highway, 
whenever  the  obstructions  are 
removed,  and  it  becomes  fit 
for  public  use,  lb 

4.  The  public  may  use  the  \v%- 
toTs  for  the  pur|W)se  of  nuvjg-a- 
tion  ;  but  that  does  not  impair 
the  right  of-  the  individual  to 
the  soil  and  use  of  the  water, 
as  far  as  is  consistent  with  the 
right  of  the  public,  Jb 

5.  A  purchaser  must  be  suppo- 
sed to  know  as  well  as  the  sel- 
ler wN.it  right  and  title  an  in- 
dividual can  have  to  a  naviga- 
ble river,  lb 

ROAD. 

1.  Where  two  tracts  of  land 
Call  for  a  road,  as  the  divid- 
ing line,  the  owners  on  each 
side  hold  to  the  middle  of  J.he 
road —  Witter  vs.  HmtJCi',  67 

2.  Where  a  i*erson  lays  out  a 
road  through  his  own  I«ik1, 
and  for  his  own  convenience, 
it  is  not  a  dedication  of  it  to 
public  use,  unless  it  lead  to  a 
market,  or  other  public  place,  lb 

SCIRE  FACIAS. 
1.  Interest  cannot  be  recovered 
on  a  icirefadntt. — Ex^rs  Mami 
V8,  Ex'rs  Taylor,  171 

SEAMAN. 
1.  Tt  seems,  that  a  m:ister  of  a 
«hip,  by  the  ancient  marine 
lavi*,  when  a  srrun'ui  is  sick  or 
disabled,  is  bound  to  provide 
every  thu>g  neccssa»*y  for  his 
recovery,  and  lias  a  right  to 
cfeduct  the  rtmount  on'.  (»f  his 
wages Mclhide  rs.  ff'atts,   384 

SECUETARY  OF  STATE.      * 

1.  The  act  of  1803,  to  author- 
ize  office  C(»p!es  of  grants  to  be 
l^iven  in  evide<ice,  includes  as 
•veil  office  copies,  certified  by 


the  depletes  of  the  secrctiry  of 
st^te  and  of  the  surveyor  gen- 
eral, as  by  those  officers  them- 
selves.—Jllarwcrtf<Mi».  Car2i>,  534 

SECURITY.? 
1.  Where  an  officer,  who  is 
elecied  annua//^,  gives  t  bond 
for  the  faithful  discharge  of 
the  duties  of  his  office,  his  se- 
curities are  bound  only  far  we 
tfeay^  although  there  is  no  time 
specifife<l  inthe  boiwl,  and  »l- 
though  he  should  be  re-elect- 
ed several  years  in  succession. 
— So.  Ca.  So.  Ts.  Jofmson^       41 

SET  OFF. 

S(te  Discmint.    1. 

SHERIFF  &  SHERIFF'S  SALES. 
S*fe  Information. 

1.  Before  the  securities  of  the 
sheriff*  can  be  sued  on  th€?f 
bond,  a  nulla  bona  must  bare 
bern  returned  on  somc/./a* 
against  the  BherifT. — Treart- 
rerft  v9.  JYcrehv,  184 

2.  If  the  sheriff  have  been  wed 
first  and  nulla  bona  fctumed, 
then  no  imparlance  will  be  al- 
lowed his  seruriticsin  the  p»^ 
tirular  case  in  which  «uch  ttr 
ttirn  may  have  been  made,      ^ 

3.  By  the  act  of  1796,  reguU- 
ting  sheriff* sales,  and  ganebl- 
ly  called,  the  tenptr  cent,  la*, 
if  the  plaintiff*  desire  and  di- 
rect the  sheVifFby  a  notice  j* 
■writinff^  in  time  to  enable  hitn 
to  insert  it  in  one  of  his  adver- 
tisements, the  purchaser  of 
pn)pertv,  immediately  after  it 
is  knocked  oflT,  may  be  reqtti^ 
ed  to  pay  ten  per  cent,  on  the 
purchase.  And  if  he  fidl  or 
neglect  to  make  such  pay- 
ment, the  sheriff*  is  botind  to 
set  the  same  property  up  f«r 
sale  upon  the  spot ;  and  upon 
the  resale,  the  sheriff*  is  foj- 
bidden  to  receive  the  bid  of 
the  former  purchaser.— *:o^ 
V9.  mism^  ^** 

4.  When  the  plaintiff*  demamu 
and  receives  the  ten  per  cent, 
the  sheriff*  cannot  immediately 
resell,  hut  when  he  does  not, 
the  property  may  b«  re*>»^ 


INDEX. 


tttn  on  the  Mine  day»  ad  tn/t- 
mtum,  if  the  ttnns  be  not 
complied  \j^itb^  lb 

5.  Whether  the  ten  per  cent. 
is  to  be  received  or  not,  is 
entirely  at  the  deaire  and  dl- 
rec'ionofthepto'nti^.*  When 
it  is  not  required,  the  Uw 
stands  as  before  the  act,  lb 

^.  By    the  constitution,     the 
sheriffs  bold  their  offices  for 
the  term  of  four  years;  and 
when  the  governor  under  the 
act  of  1808,  apponted  a  she- 
rift*  to  fill  a  vacancy  until  an 
election  should  take    place, 
such  shenff,  being  in  office,  is 
in  under  the  constitution,  sind 
holds  his  office  for  four  years. 
-State  vt,  Mc  CHntoek^  245 

.  The  return  of  the  sheriff  is 
^ooti,  although  it  does  not  ap- 
pear to  have  been  sworn  to ; 
equally  so  where  it  has  been 
worn  to  by  the  deputy  sherifT, 
ut  not  signed  by  the  sherifT. 
"Hiy  Council  va.  Price,  399 

The  defendant,  payin^i^  mo- 
ey  over  to  the  sheriff,  op  an 
cecutioo,  cannot  be  consi- 
:red  as  paying  it  voluntarily ; 
d  if  iipproperiy  paid,  the 
eriff,  upon  a  rule  may  be 
iered  to  pay  it  back. — Levy 
Jiodei'te,  395 

Vhere  ft  sheriff  was  raled 
a  plaintiff  for  not  collect* 
tbenfoney   under  %Ji.fa, 
',  shew  for  cause,  that  he 
levied  upon  a  horse,  the 
I  property  he  could  find, 
ch  horse  bad  been  taken 
oi^  bis  hands  by  a  writ  of 
pvin    of  ft    third  person, 
claimed  the  horse,   the 
rt    Jffeid^    tbftt    the    she- 
ras  bound  to  obey  the  writ, 
that  the  cause  shewn  was    ■ 
^kenU-^^Taylor    vt.  J7o9- 

418 
ion  a  rule  against  the  she-  . 
3  shew  cftuae  why  certain 

r  collected  for  fines  in« 
in  the  court  of  scfftsiorfs 
i  not  be  paid  over,  the 
Meld  tliftt  the  sberiff 
ot  entitled  to  retain  5 
7s/»  for  hift  commissions 
the  «^nount  collected  & 
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and  that  the  clause  of  th« 
county  court  jbct  under  which 
he  nuuie  such  claim  viaa  re- 
pealed by  ttie  Judiciary  act  of 
1798,  and  that  the  act  of  1791, 
regulating  the  fee  biU^  repeal- 
ed all  former  acts  allowing 
coats^  and  allowed  n^ne  in 
tbia  caae.^iS/o/0  v«.  Sherijfof 
CharUtton^  419 

11.  An  express  warranty  of  title 
does  not  exclude  an  implied 
warranty  of  soundness.— fF^As 
vs.  Speure,  421 

12.  A  sheriff  vust  be  proceed- ' 
ed  against  by  process*  as  other 
persons,  in  order  to  make  him 
a  party  in    courts — Sndth  v#w 
ttuntt  ,  464 

SHIP.. 
See  ^eceieariet* 

SLA)iDER. 
Self  In»9lveiU  debtor^*  lam.    1. 

1.  In  an  action, of  alander,  for 
words  spoken  by  the  husband, 

^words  spoken  by  the  wife  can 
not  be  joined  t  and  it  is  a  sub- 
ject for  arrest  of  judgment  if 
the  wife  be  ioined  for  words 
spoken  by  the  husband  alone. 
PenUra  vt.  England^  et  itx.       14 

2.  In  an  action  of  slander, 
where  the  witnesses  were 
doubtful  whether  the  words 
spoken  were,  '*you  are  a  damn- 
ed mulatto  ion  of  a  bitch,*'  or 
"  you  are  a  damned  mulatto 
looking  son  of  a  bitch,"  and  the 
words  laid  were,  **  you  are  ft 
damned  mulatto  son  of  ft 
bitch,*'  the  court  Meld,  that  the 
words  proved  did  not  support 
the  plaintiff's  dedaration;  al* 
though  at  the  time  of  uttering 
the  words*  the  defendant,  after 
the  witnesses  were  called  up- 
on by  the  plaintiff  to  take  no- 
tice of  what  be  said,  repeated, 
**  1  never  eat  my  words ;  if 

Jrou  are  not  a  mulatto,  your 
ooks   belie    ywx.'* — Atkinoon 
vs.  HariUff  203 

3.  Bail  is  allowed  in  dander.— 
Peareaon  vs.  Picket,  .472 

4.  In  an  afi&davit  to  hold  to  bail 
in  slander,  the  words  spoken 
must  be  alleged  to  he  false,        Jh 


tNpEX. 


S»  Where  the  defendant  said  of 
th^  plttintifn  ^'yoillr  did  stetf 
my  btothers  cottcm  and  I*  can 
prove- it,*'  the  Court  Held  it 
actionable ;  nor  doea  it  'seem 
it  would  have  made  any  diflfer- 
€nce,tftbe  defendant  had  al- 
luded to  cotton,  which  the 
plaintifThad  to  gin  for  defend- 
anta  htfbtfaerd— &aikev  «t.  Stue- 
ketf,  562 

SOLTCITOlt 

8TATOTB. 

1.  "Where  a  new  remedy  or  a 
ne^^canae  ofaction-is  given  hy 
atatute,  the  plaintiflT  who  would 
avail  himself  of  either,  muat 
brings  himself  within  the  sta- 
tute.—i>vMAm  vi,  Mnet  (f 
<^o,  120 

2.  MThere  a  i^medy  under  a 
atatute  ia  given, '  H  must-  be 
atilctly  pursued,  aftd  it  -must 
appear  on  the  face  of  the  prd^ 
oeedingt^  that  the  filatntiir'a 
caae  is  such  as  to  authorize 
hiih  to  recover  under  the  act. 
Ltnettk  L&wry,  181 

3.  It  aeems  that  all  the  English 
-Statutes  dowfl  to  11  Geoi^^ 
chap.  19,  inclusive,  in  relation 
to  replevin  andtliatress,  though 

,  ilot  made  offeree  by  any  sta* 
tutarf  iitovisiona,  hate  been  «•* 
dopted-ifn praotiee  hUt  thia  atate. 
Citjf  Cmmcil  t>^.  Priee^  299 

SUBORNATION  OF  PERJURY. 

See  PetfUrif,'  Bmdtnet^  5,     ' 

SUMMARY  PROCESS. 

1.  ThesonMaty  proceis  ^JfiHs- 
dieiion  of  thia  Court  iir  not'cotf- 
current  Urtth  the  juriadiett^n 
of  the  Court*  of  ISqufty.  It  on^ 
ly  Aimishtiia  a  different  method 
.  of  tvying  ctfses  witliinr  the  ju- 
risdiction o^  the  Cenrt  before 
aueh  proceedings  -were  eMab^ 
1ished.-^l%iy&r>'c«.  ilfoJbe,     '  174 

^i  Where  a  decree  in  ••«  Sum- 
mary Proeeaa  had  been  given 
lipinat  a  defemfant  on  the  (hat 
day  of  court,  «pM  his  making 
tbe  f^#in^  aiRdavft,  en  thtS 


second  day,  the  court  ordered 
the  decriee  to  be'  opened,  th  A 
defendant  might  flnake  his  d^ 
fence,  viz  :  **that  on  Monday 
mornings,  (which  was  the  day 
on  whidi  the  court  aat,)  a  ne- 
gro child,  the  property  of  the 
defendant  had  been  found 
dead;  which  waa  aoppoaed  to 
have  beeh  murdered,  and  that 
that  cireumatance  alone  pre- 
vented hta  entering  his  appear- 
anise  within  the  regular  time, 
and  that  he  had  been  inform- 
ed by  his  counsel  that  he  had 
a  substantial  defence." — Ewou 
v9;Parr,  30$ 

3.  Where  the  plaintiff's  de- 
mand has  been  reduced  by  ac- 
tual payments,  to  a  sum  within 
the  Summary  Pi*ortf«v  Jurisdic- 
tion, he  iliust  proceed  by  way 
of  Summary  Process  for  tl^e 
balance  ;  and  if  he  bring  his 
action  for  the  whole,  be  can 
recover  only  the  coats  of  a 
Summary  Proceas.  But  it  ia 
otherwise  wherelhere  are  mu- 
tual demands,  and  the  plun* 
tiff 'a  debt  is  reduced  by  dis- 
count I  because  he  may  not 
know  the  amount  cf  the  defen- 
dant's demand  ;  neither  can 
he  know  that  he  will  avail 
himself  of  such  defence. — J>- 
try  v»,  JRoberttf  395 

SURVEYING. 

1.  The  general  TUle<iB  of  survey- 
ing are;;  (1)  that  natural  boun- 
daries should  govern,  (2)  arti- 
ficial marks,  (3)  courae  and 
distance.  Generally  speaking, 
the  first  ought  to  eofrtfol,  be- 
cause^ the  moat  permalieritand 
ceftmin?  but  a  correct  loca- 
tion oousiits  inihe  appficatton 
of  any  one,  or  til  pf  these 
rulea  to  the  parfkulat  caae; 
and  wlien  they  lead  to  con- 
trary results,  that  must  be  »• 
dopted 'whtoh  ia  most  eonsiat- 
ent  with  the  intention  appar* 
ent  oii  the  fiice  of  the  gimnt. 

— Colcbnrgh  v»,  Buhardtvn,    1l& 

2.  And  course  and  diatanoe, 
though  the  feebleit  and  moat 
liable  to  err,  wiH  eontrol  na- 
tural   marks    or 
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'  iH)«re  it  is  apparent  on  the 

^e  oftbe  grant  |hat  they 

were  inMrted  by  mistake,  os 

IM  dowo  without  regAtd  to 

rale,  or  where  they  do  not  in 

&ct  exist,  or  are  found  at  aucb 

a  diatance  from  the  other 

marka  of  location,  as  to  Ten* 

der  it  unreaaonable   to  pre* 

aimt  them.    And  there  is  a 

distinction,  it  aeems*  when  .a 

water-courae  is  called  for  aa  a 

boundaiykfthd  when,  it  ia'aee 

presented  aa  running  through 

the  tract,  lb 

\  In  ascertaining  the  metes  and 

bounds  of  lands,  natural  ob- 

fects  or  actificial  marks  should 

renerally  govern;  where  they. 

«nnot  he  as(fcertained»  coune 

nd    distance   OMist  prevail ; 

rhere  neither  can   beascer'^ 

linedi  the  plaintiff  can  only 

icoverthe  number  of  ao^es 

ircbased ;  and  all  may  be  ver 

rted  to  in  Aid  of  each  other.  . 

mich^PhilUps,  .215 

The  lines  of  a  tract  of  land 

ist  always  be  extended  to 

;  bounds  caHed  for, ,  where 

evidence  of  a  higher  .ni^  . 

e    intervenes,    to  control 

m.-'-^eUon  vs.  FrUmmt     232 

^bere  two  tracts  of   land 

^  and  one  projects  over  or 

Mvd  the  Qther»    and  that 

ectton  .is  oalled  for,  or  re* 

ented  in  the  plat    of  a 

t  tract  which  calls  for  both 

boundary,  such  projec- 

shall  be  oonaidered  as  a 

n,  and  the  line  shall  be 

ided  to  tt^  although  itex- 

the  distance  called  for. — 

f  va,  HolUday^  S55 

rrUparibu9  lines  should 

I  be  .  closed .  ia  the  man- 

08t  favorable  to  the  old- 

int,  ..       Ih 

tract  calling  for  another 

9uq<lary^  .pf«cludea.the 

running*  into  W^-^Bwud 

Utlebaum^  584 

TENANTS. 
JLixndloTd  and  TenafU* 

INTS   IN  CO]k|>ION. 
^nant  in  common  may 


matatain  an  action  to  fry  th]e% 
and  oan  recover  wbateTer  pro* 
porti»ftof  land,  he  may  shoiw 
himself;  entitled  to«-*^o<sofi 
tit.  ma,  161 


See 


TITLE. 

Xreepaee  to  trg 
Titiee. 


1.  A.^BODYeyed  .a  tract  of  land 
to  B.-rB.  soQM  time  aller  de- 
livered .up  the  title  to  A.  to  b6 
destroyed,  and  it  was  destroy- 
ed ;■  this  does  not  revest  the 
right  in  K^^Tundpeeed  vs. 
Mutby^  ..     .  ,.     ^ 

2.  Where  the  aetaial  poasesnon' 
of  one  claiming  tille  under  the  . 
statute  was  without  the  hfMinda 
of  the    pUumiff's  grant,   he 
could  acquire  no  title  by  con- ' 
structive    possession,  to   any 
part  of  the  phnntiff 's  tract  o- 
ver  which  his  prior  gram  ittn» ;  A 

3.  A.^tle  cannot  be  acquired 
underthe  statute  oK  limitations^* ' 
where  the  party  to  be  affected 
by.  the  possession  had  no  right 

to  sue,   •    ,  .  Jb 

4.  An  interrupted  pofsession 
win  ncA  give  title»  i& 

5.  In  a»aotion  of  troveiv  wherei 
the  defendant  rieoetvedi  a  ne«,  * 
gro  slaveoftheiphnntiffyttpoa 
a  promise  to  letum  bim»  on  %■ 
certain  eveAt».  which  kuid  ec- 
Gurredy  the  court  BM,  that  it 
.wassBotinecematy  to  inouire 
into  the  strict  legal  title  of  the  • 
p]aintiff.---.M'JV*A/  vs.  PhiHp,  S92 

TRESPASS* 
1.  Treapasa  vt  et  amde  is  the 

proper  .  action  .  for    beating* 

plaintiff  'a  slave. — Ooddard  vs. 

Wagner^  IQQ 

^.  A  trespass  must  be  proved      i 

99  laid«r-&md!ers  ve,  Ptdmer^  165 

3.  Where  the  declaration  stat-: 
ed,  that  a. trespass  had  been 
committed  on.  a  certain  day, 
^pon;a  .horse  and  cow,  proof 
jthat  the  treapasa  was  comnut* 
ted  on  the  horse  in-  18  ir, 
jandon  the. cowin. 1820,  will 
inot  support  the  declaration,      Ih 

4.  If  the: trespass. be  of  a  per- 
manent nature,  in  which  the 
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injuiy  18  continually  renewed, 
the  declaration  should  state  it 
with  a  continuanthf  lb  166 

5.  A  recovery  in  an  action  of 
trespass  on  lands,  is  a  bar  to 
an  action  to  recover  mesne 
profits,  for  use  and  occ^upa- 
tion  of  the  same  land,  anteri- 
or to  the  verdict  in  tre^ate.-^ 
Coleman  ve.  Parish^  364 

TRESPASS  TO  TRY  TfTLK. 

See  Title.     Uimtatiotu, 

1.  Where  two  tracts  of  land 
call    for  a  road,  k^  the  divid-  / 
ing  tine,  the  owners  on  each 
side  hold  to  the  middle  of  the 
TowA'^fVitter  vs,  Harvey^  67 

2.  Where  a  person  lays  out  a 
road  throiKgh  his  own  land, 
and  for  his  own  convenience, 
it  is  not  a  dedicatfon  of  it  to 
public  use,  unless  it  lead  to  a 
market,  or  other  public  place^  lb 

3.  One  tenant  in  common  may- 
maintain  an  action  to  try  titles, 
and  can  recover  whatever  pro- 
portion of  land  he  may  show 
himself  entitled  to. — Waivm 
V9.mu^  161 

4.  The  ji^eneral  rules  of  survey- 
ing are,  (1)  that  natural  boun- 
daries should  govern,  (2)  arti- 
ficial marks,  (3)  course  and 
distance^  Oener«Ily  speaking, 
the  first  ought  to  control,  be- 
cause the  most  permanent  and 
certain ;  but  a  correct  location 
consists  in  the  application  of 
any  one,  or  all  of  these-  rulea 
to  the  particular  case  ;  and 
when  they  lead  to  contrary  re- 
sult^ that  must  be  adopted 
which  is  mo^t  consistent  with 
the  intention  apparent  on  the 
Tace  of  the  grant.-— Cofe/ow^A 
V9.  Richardeon^  .         167 

5.  And  course  and  distance,  ^ 
though  the  feeblest  and  most 
liable  to  err,  will  conttol  nA- 
tural  marks  or  boundaries, 
where  it  is  apparent  on^the 
face  of  the  grant  that  they 
were  inserted  by  mistake,  or 
laid  down  without  regpird  to 
rule,  or  where  they  do  not  in 
fact  eiist,  or  are  found  at  such 
a  distance  from  the  other 
marks  of  location,  m  to  ren- 
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der  it  unreasonable  to  pre- 
sume them.  And  there  is  a 
distinction,  it  seems,  when  s 
water-course  is  called  for  ss  a 
boundary,  when  it  is  repre- 
sented as  running  through  the 
tract, 

6.  The  lines  of  a  tract  oT  land 
must  always  be  extended  to  (he 
bounds  caDed  for,  where  no 
evidence  of  a  higher  nature 
intervenes  to  control  Ihem.— 
JVV^fOft  vs.  /WertM,  332 

7.  Where  two  tracts  of  Isnd 
join,  ^nd  one  projects  over  or 
beyond  the    other,  and  that 

r  projection  is  called  for,  or  re-  > 
presented  in  the  plat  of  a  third 
tract  which  calls  for  both  as  a 
boundar>',  such  projection  shall 
be  considered  as  a  station,  and 
the  line  shall  be  extended  to 
it,  althourh  it  exceed  the  dis- 
tance called  for.— 6!(oibe»  vt. 
HoUiday,  359 

8.  Ceterit  paribtu  lines  sbottld 
always  be  .closed  in  the  man- 
ner most  favorable  to  the  dd* 
est  gr»nt, 

9.  The  rule  of  law  tliat  parol 
evidence  shall  not  be  admitted 
to  explain  or  contradict  a  deed 
applies  as  well  to  ekses  involv- 
ing the  titles  of  land  as  to  o- 
thera,— ^tifcn^tw.  Crank/Seld,^ 

10.  The  plaintitiT  in  trespass  to 
try  titles  cannot  maintsin  bis 
action  unless  he  prove  sn  acta- 
al  trespass.*- ConmnVvt.  Bide- 
fcy,  *« 

TROVER. 

1.  It  IS  not  neceassiy  in  order 
to  msintain  an  action  of  trovei^ 
that  a  demand  and  refusal 
should  be  proved  where  the 
taking  has  been  tortious.^ 
Ex*ra  Webb  V9.  Duncan,        313 

2.  In  an  action  of  trover,  where 
the  defendant  received  a  ne- 
gro slave<of  the  phnntiff,  upon 

a  promise  to  return  him»  <>"  * 
certain  event,  which  had  oc- 
curred, the.  court  Bdd,  that 
it  was  not  neceisary  to  inqoiie 
into  the  strict  legal  title  oftbt 
pla|ntifr-..*«feJViarw. /»*#.  3^^ 

3.  the  law  adjudge*  the  poa- 
nesnsin  to  be  in  the  perwi 
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tho  ba;  the  right  $  and  such 
conatnictircpoflsessiofi  is  sufii- 
centtoeittbie  the  owner  to 
quintain  an  action  of  trover. 
•~Jwiet  v9,  Jhtgan,  429 

4.  Where  there  is  sn  unlawful 
oonrersion,  no  tleniand  is  ne- 
cessary; and  any  wiihYiolding 
of  the  property  against  the 
"R^II  cf  the  owner  is  evidence 
of  conversion,  lb 

5.  A  defendant,  after  verdict, 
cannot  make  an  objection  to 
the  authority  of  a  person  who 
made  the  demaiia,  in  a  case 
of  trover,  when  no  objection 
had  been  made  at  the  time  of 
the  demand,  and  when  the  re- 
fusal was  not  on  the  ground 
that  the  party  (lid  not  produce 
{uch  autliority,  lb 

.  The  Statute  of  Limitations 
:annot  be  given  in  evidence 
inder  the  g^eneral  issue  in  an 
iction  of  trover,  but  must  be 
pecially  pleaded,  lb 

When  the  rirht  of  property 
I  in  the  plaintiff^s  w/iird,  and 
)e  defendant  holds  over  after 
:fion  commenced,  very  slight 
Hdence  of  a  conversion  is 
ifficient ;  therefore,  where 
e  plaintiff's  ward,  who  lived 
ith  his  uncle  the  plaint  iff, 
IS  the  owner  of  a'  horse, 
lich  horse  was  demanded 
the  defendant  by  the  plain- 
\  before  he  was  legally  ap- 
nted  guardian  for  his  ward» 
he  name  of  his  ward,  and 
defendant  replied  that  the 
se  did  not  belong  to  his  ne- 
w,  and  refused  to  deliver 
up,  the  court  Held  that 
uhcle  should  be  regarded 
He  agent  of  his  nephew, 
a  demand  by  him  as  equi- 
na to  a  demand  by  his  rtc- 
v.— -Fowferwt.  Stuart^       504 

USURY. 

See  lniere9i, 

>ond  bearing  interestfrom 

iod  anterior  to  its  date,  is 

surious.— Xiev^  vs,  Hump- 


US 


ere  a  person  gave  a  note 
iOO,  for  valuable  cnnsid- 
D,  payable  sixty  daya  af- 


ter date,  and  when  it  became 
due,  in  order  to  obtain  the  fur- 
ther lime  of  six  y  da>  s,  gave 
his  due  bill  for  fiti\  dollars,  and 
took  a  renewed  note  for  g  500, 
payable  MXty  da\  s  after  date^ 
the  court  held  the  transaction 
usurious,  and  that  the  note  of 
2  500,  as  well  as  that  for  g  50, 
was  void  under  the  Statute  ; 
tor,  it  seems,  every  renewal  of 
a  note  is  a  new  coniract.—- 
Matte  V9  Dorrell^  550 

3.  I*he  borrower  of  money  lent 
upon  usury,  may  in  a  civil  suit 
be  a  competent  witness  to  * 
prove  the  usury  against  the 
lender,  who  sues  upon  the  uou- 
rious  contract,  where  the  len- 
der will  not  den}  the  usury  on 
oath,  or  is  dead  and  unable  so 
to  deny  it.— ''£xr.  ThomoB  V9. 
Mrown,  S5T 

VENDUE  AND  VENDUE  MAS- 
TEKS. 

1.  When  a  person  is  sued  for 
money  received  for  goods  sold 
by  him  as  vendue-master,  he 
is  not  entitled  to  an  impar- 
lance.— Mstioon  V8.  Freuji,      38 

2.  But  whether  he  acted  in  the 
capacity  of  vendue-master  or 
not,  is  a  question  of  fuct,  to  be 
tried  by  the  jury,  and  not  by 
the  Court,  /5 

3.  Where  a  party  brings  an  ac- 
tion against  a  vendue  master 
to  recover  money  for  goods 
which  he  h&d  sold,  and  set5( 
forth  in  his  declaration  that  the 
defendant  was  indebted  as  ven^ 
due  master,  to  entitle  the  case 
to  a  prefcreuoe  on  the  dock- 
et, a  demurrer,  assigning  for 
cause,  that  the  declaration  did 
not  state  whether  the  plaintiff'  ' 
proceeded  at  coimnon  law  or 
under  the  statute,  will  be  over 
ruled.— Xio-wdira  vs.  Jlfotea  & 
Co.  120 

4.  The  proper  lime  for  con- 
testing the  right  oTthe  defend- 
ant, a  vendue  master,  to  the 
benefit  of  the  insolvent  debt- 
or's act,  is  on  his  application 
for  the  same,  /^ 

5.  If  the  defendant  think  pro- 
per  to  dispute  tlie  right  of  the 
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plaintiff  to  ^preference  on  the 
docket,  in  sniisagtiinst  vendue 
musters,  he  can  always  do  so 
by  his  pleading,  lb 

WHARFINGER. 
1*  A  wharfinger,  who  has  not 
been  directed  to  store,  is  not 
liable  for  the  loss  of  rice  upon 
bis  wharf,  after  it  has  been 
weighed  ;  for  the  wharfage 
paid  is  not  a  consideration  for 
ilie  safe  keeping  of  the  rice.— 
Peazantvt,  Craioford^  334 

WARRANTY. 

See  DamageM. 

1.  The  law  of  implied  warran- 
ties applies  as  well  to  proper- 
ty exchanged,  as  to  property 
purchased. — Rivers  va.  Gru- 
getu  100 

2.  HV  here  a  tract  of  land  had 
been  sold  by  the  Master  in  E- 
quity,  and  represented  upon  a 
map  as  containing  more  acres 
than  it  was  discovered  upon  a 
resurvey  to  have,  an  abatement 
will  be  allowed  for  the  defi- 
ciency in  the  quantity,  accord- 
ing to  the  nature  and  extent  of 
the  defect. — Tunnovs.  I"ludd^l21 

3.  The  rule  of  caveat  emptor 
does  not  apply  to  sales  by  the 
master  in  chancery,  for  he  be- 
ing the  agent  of  the  parties, 
for  whose  benefit  the  sale  was  , 
made,  they  are  as  much  bound 

by  his  representations  as  they 
would  have  been  by  their  own, 

lb  122 

4.  A  conveyance  of  "  a  tract  of 
land  containing  a  mill  seai^ 
with  a  dam  ana  timber  ready 
for  building,  which  mill  seat, 
dam,  poml,  timber,  and  all  o- 
ther  appurtenances  to  the  said 

^  premises,  and  I  do  warrant. 
Sec.''  it  was  ffelil^  that  a  third 
person  having  a  title  to  the 
land  which  one  half  of  the  wa- 
ter in  the  mill  pond  covered, 
but  not  to  any  part  of  the  land 
mentioned  in  the  deed  of  con- 
veyance, was  a  breach  of  the 
warranty ;  as  the  mill  was  of 
no  use  without  the  whole  pond 
being  full  of  Water. — Idde  va, 
Thomaa,  125  note 


5.  An  implied  warranty  does 

not  extend  to  the  moral  q<ia]- 
ities  of  a  slave.-t'&»VA  vc.  Mc* 

Calh  220 

6.  On  a  breach  of  warranty  ex- 
pressed or  implied,  \i\  the  sale 
of  an  article,  the  damages  to 
be  recovered  must  be  rateable 
with  the  loss  :  and  if  a  total 
loss,  the  whole  sum  paid,  with 
intereatf  may  be  recovered 
back.— £f /eWon  v«.  M*  Cauleg,S79 

7.  In  cases  of  eviction  the  price 
of  the  land  and  interest  from 
the  time  of  the  purchase  shall 
be  the  measure  of  damages » 
but  where  the  loss  is  only  par- . 
tial,  tnc  party  evicted  may 
shew  thai  the  part  of  the  land 
lost  is  more  valuable  than  the 
rest,  and  claim  a  compensation 
adequate  to  the  loss ;  i.  e.  the 
relative  value  aitd  not  the  a- 
verage  price  is  the  mea&urtr  of 
damages.— .^<&nr.  of  fFaUace  , 
va,  llUbot,  466 

8.  To  an  action  upon  a  note,  to 
which  nun  aaaumpsit  was 'plea- 
ded, the  defendant  may  prove 
that  it  was  given  for  a  tract  of 
land,  the  lincb  and  boundaries 
of  which  were  /raudulentljf 
misrepresented  by  the  vendor. 
jEa  r.  of  Garry  va.  Skelton,        4lt^ 

9.  Where  the  defendant  pur- 
chased a  tract  of  land  of  the 
plaintiff,  to  whoin  the  plaintiff 
gavea  conv'eyance  in  toe  form 
prescribed  by  the  act  of  1795^ 
(with  a  warranty  against  all 
lawfully  claiming,  &c.)  and  a& 
terwards,  when  he  called  up- 
on the  defendant  for  bis  note 
for  the  purchase  money,  pro- 
mised the  defendant  that  his 
wife  should  renounce  her 
dower,  wliich  was  an  objec- 
tion made  by  the  defendant  to 
bis  giving  bis  note,  the  Court 
Jfeld^  that  this  promise,  inade 
after  the  conveyance,  was 
without  consideration,  anda- 
gainst  the  policy  of  the  law. 
^-^taaaeyvM.  Craine,  489 

10.  And  in  an  action  upon  9uch 
note,  where  a  discount  w;^  set 
up,  that  the  wife's  dower  had 
not  been  released,  the  Court 
Ueld,  that  the  defendant  could 
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be  allowed  notbin?  for  the 
dower ;  for  as  die  nasband  is 
now  living,  it  is  only  possible 
that  the  right  of  dower  may  sc- 
crue,  and  a  pdtoible  injuty  is 
not  a  subject  for  damages,  lb 
21.  A  purchaser  of  Ishd  may 
maintain  an  action  of  coven- 
ant on  the  warrant}^,  (against 
mil  persons  lawfully  claiming 
•r  to  claim,)  before  eviction, 
by  showing  a  paramount  title 
in  a  third  person ;  but  where 
the  plain ti  AT  claimed  a  tract  of 
land  and  thinking  that  the  de- 
fendants title  was  better  than 
bis,  and,  to  obtain  this  nut- 
standing  title,  purchased  ihis 
tract,  with  two  others  adjoin- 
ingy  and  took  a  deed  in  the 
form  prescribed  by  the  act  of 
1795,  (containing  a  warranty 
as  above,)  and  afterwards  dis- 
covered that  his  first  title'  was 
better  than  the  second,  and 
commenced  \m  action  against 
the  defendant;  for  a  breach  of 
the  warranty,  not  being  dis- 
turbed by  the  claim  of  any 
third  person,  the  Cmirt  non- 
suited the  pUintiff ;  because 
it  eoold  not  be  intended  that 
the  vendor  would  give  a 
warranty  against  the  title  of 
the  vendee  himself,  when  it 
was  bought  for  the  purpose  of 
protecting  that  title. — Biggui 
w.  Bradly,  SOO 

12.  An  express  warranty  of  ti- 
tle under  seal  does  not  ex- 
clude an  implied  warranty  of 
soundness. — H^U»vs  Sjh'an,  4S1 

S,  P.  Banks  v».  ffughea^  537 

13.  A  parchaser  must  be  sup- 
posed to  know  as  well  as  the 
seller  what  right  and  title  an 
individual  can  have  to  a  navi- 
gable river.— Ux'r  Catet  w. 
Wa^Hngton^  580 

14.  Every  person  accepts  a 
grant  upon  the  faith  of  the 
pubfic,  and  not  of  the  gran- 
tee. The  grantee  is  not  sup- 
posed pn'ma/bcM  taknow  any 
thing  more  of  it  than  what  sp- 
peara  upon  its  hct ;  and  of 
that,  the  purchaser  from  him, 
w  supposed  equally  competent 


to  judge.— Jffflnd  va.  QitattU' 
bounty  584 

14.  It  may  be  laid  down  as  a  ge- 
neral rule,  that  when  a  per- 
son sells  land  by  the  metes 
and  bounds  of  an  original 
grant,  if  the  purchaser  gets  all 
the  land  embraced  by  Die 
grant,  even  though  the  lines 
shall  be  closed  in  a  differt^nt 
manner  than  was  contemplat- 
ed by  the  parties,  or  should 
even  contain  less  than  it  pur- 
ports to  contain,  the  purcha- . 
sers  can  hsve  no  recourse  to 
the  seller,  except  upon  some 
•pedal  covenant  or  intentional 
misrepresentation,  Jb 

WILLS  AND  TESTAMENTS. 
Sec  legacy. 

1.  Where  the  witnesses  to  a 
will  are  dead,  their  hand  wri- 
tings may  be  proved  to  estab- 
lished the  will. — Sampson  va, 
WHte,^  74 

2.  The  will  of  a  feme  covert 
giving  her  property  to  her 
husband,  is  void,  though  made 
with  his  consent. — Bood  va, 
Jircher,  '  225 

o.  The  subscribing  witness 
swearing  that  he  saw  the  tes- 
tator sign,  &c. "  and  that  he  at-, 
tested  the  will  in  his  presence, 
and  in  presence  ofthe  testator," 
is  sufficient  evidence  that  the 
testator  executed  the  will  in 
the  presence  of  all  the  witnes- 
ses.— Turmpaeedra.  Hatvkin8t272 

4.  There  is  no  precise  form  of 
words  necessary  for  a  will  of 
personal  property,  but  whate- 
ver form  be  adopted,  it  must 
always  be  made,  to  appear  that 
iht  intention  ofthe  testator  was 
Jijced  and  determined, — Brow^ 
va,  Shand,  *  409 

5.  It  is  not  necessary  to  a  will 
of  personal  property  that  it 
should  have  two  witnesses : 
nor  any,  indeed,  so  the  hand 
writing  ofthe  testator  can  be 
proved. —  ffhite  va.  ffelmea,      430 

6.  It  is  not  necessary  to  consti- 
tute a  paper  a  wilt,  thnt  the  an- 
imo  teatandi  should  appear  on 
the  fiire  ofthe  paper,  lb 

7.  A  feme  covert,  cannot  by 


'  \ 
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Iier  last  will  and  testament, 
made  with  her  husbands  con- 
8ent,'beqiieath  her  c)ioses  in 
action  to  him.—'IIood  x>9.  ^r- 
Cher,  477 

8.  There  is  no  prescribed  form 
of  words  for  a  will ;  but  if  ii  be 
the  imemion  of  the  testator  to 
make  a  dispositicni  of  hisr  es- 
tate, to  take   effect   after  his 

'  death,  tlien  it  is  his  will,  what- 
ever may  he  the  form.  And 
tliere  are  several  methods  of 
coming  at  r his  intention;  (1) 
"whtre  it  is  so  expressed  on 
the  fate  of  the  writing"  itself; 
(2)  where  the  paper  is  in  the 
form  of  a  deed,  letter  or  memo- 
randum, or  in  any  other  form, 
containing  an  actual  difiposi- 
tion  of  his  estate  to  take  efiect 
after  his  death,  and  though  not 
a  will  in  form,  is  so  in  its  ef- 
fects and  operation ;  (3)  when 
the  intention  is  dmibtful  and 
cannot  be  collected  from  the 
face  of  the  pap»»r,  but  by  pa- 
rol proof. — McGee  vs.  Mc*  ■ 
Canity  517 

9.  A  letter  containing  these 
words,  waa  held  not  to  be  a 
will ;  viz  :  "  I  am  desirous  to 
see  yon,  and  would  be  gfad 
you  could  come  down  imil.c- 
dia^ely,  as'  it  is  my  -mttft  you 
should  heir  every  thing  I  have 
at  my  decease ;  but  i  fear  un- 
less you  come  quickly,  I  will 
be  defrauded  out  of  *  every 
thing  by  a  person  1  once  took 
to  be  a  friend.  I  know  you 
can  save  the  properly  for  me, 
and  all  I  desire  is  the  use  of  it 
^y  lifi  time,  and  it  is  more  than 
probable  that  will  not  belong." 
•*  I  would  write  more  fully  on 
the  subject,  but  can  explain  e- 
very  circumstance  to  vou  bet- 
ter  when  I  see  you."  It  was 
proved  that  the  deceased  did 
not  sup^'ose  it  would  be  his 
will,  Ih 

10.  Evidence  that  the  deceas- 
ed, on  his  death  bed  said  **  be 
gave  all  his  personal  property 
to  his  sister  Jane;**  and  being 
ssked  if  he  wished  any  of  his 
relations  to  huve  any  of  his 
property,  replied,  **  no,  that  it 


was  bis  sister  Jttne\  and  she 
miglit  do  as  she  pleased  viih 
it,'*  was  Held  not  aiiflicient  e- 
vidence  to  establish  a  mnsu' 
patin*e\t\\\,  & 

11.  **  1  will  and  bequeath  tony 
son  liobert,  one  of  the  planta* 
tions  I  now  live  on,  adjoining 
Wren  and  Soper*'  was  Held 
by  the  court  to  convey  only  a 
life  estate. — fftihertpom  vs, 
Dunlnp,  546 

12.  Where  there  are  no  vords 
of  inheritance,  or  words  equi-  . 
lalent  thereto,  the  estate  (of 
real  property,)  is  for  life,        A 

WITNESS. 

iSiee  Evidence. 

1.  It  seems  to  be  veiy  well  set* 
tied,  that  an  objection  to  the 
competency  of  a  witness  can 
be  sustained  only, 

1st.  Where  he  lias  a  direct  io- 
terest  in  tlie  event  of  the 
cause.  ^ 

2d.  Where  the  judgment  can 
be  given  in  evidence  for  or  a- 
gainst  him  in  another  cause. 

3d.  Where  it  has  been  settled 
by  solemn  decisions  that  from 
motives  of  policy  or  expedi- 
ency, he  ought  not  to  be  per- 
mitted to  give  evidence.— 
Sfate  vs.^^thony,  285 

2.  The  same  interest  which 
will  exclude  the  husband  will 
exclude  the  wife ;  but  it  is  lay- 
ing down  th^  proposition  too 
broad  to  say  thai  the  wife  can 
in  no  case  be  a  witness  where 
the  husband  is  incompetent,     A 

3.  A  conviction  of  pe'juiT  •' 
felony  will  render  abusosnd 
incompetent,  but  not  the  wife,  Ih 

4.  The  prisoner  was  indicted, 
together  with  his  son,  for  mur- 
der. The  father  was  chaif  cd 
with  having  given  tlie  mortal 
wound,  and  the  son  as  bavio; 
been  present,  aiding  and asaM- 
Ing.  They  were  tried  sepa- 
rately ;  and  on  the  trial,  fiist* 
of  the  father,  the  court  J?i?/4 
that  the  wife  of  theson  wsss 
competent  witness;  for  both 
being  charged  as  principAl^ 
one  may  be  tried  aiMi  convict- 
ed,  and  Uie  other  acquitted,    i^ 
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4k  A  htt  negro  is  an  incompe- 
tent w^nest  in  any  case  when 
the  rights  of  white  persona 
are  concerned.— IfW/e  tv. 
Melmes,  430 

5.  It  is  not  necessaty  to  a  will 
of  personal  property  that  it 
ahould  have   two   witnesses ; 

.  nor  any,  indeed,  so  the  hand 
writing^  of  the  testator  can  be 
proved,  ■     -  lb 

6.  Where  two  gave  their  ioint 
and  several  note,  ufion  which 
one  was  sued,  the  other  can- 
not be  a  witness  for  the  defen- 
dant.—^/ie  vt.  Graham,  55^ 

7*  The  borrower  of  money 
lent  upon  usuiy,  may  in  a  ci- 
vil suit  be  a  competent  witness 
tp  prove  the  usury  against  the 
lender,   vbo  sues   upon  the 


usurious  contract,  wbtre  the 
lender  will  not  deny  the  usury 
on  oath,  or  is  dead  and  unable 
to  deny  it.— JBxV  l%otnai  vs, 
Mfffwnf  SST  • 

WORDS. 
See  Slander  s , 

WORK  AND  LABOUR. 

1.  In  the  absencdof  any  con* 
tract,  the  legal  presumption 
is,  that  the  workman  is  bound 
to  furnish  his  own  tools  and 
machinery.— 'JEforf  vt.  JVbrf on,    2^ 

3.  If  a  workman  be  employed 
to  do  a  particular  job,  and  he 
choose  to  do  some  additional 
work,  without  consulting  bis 
employer,  he  cannot  recover 
for  such  work,  Jb 


82 


31 
70 
143 
153 
256 
261 
263 
449 
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Line. 

13  for  maked  read  marked, 

10  insert  vfkich  before  may. 

11  for  mean  read  mear, 

14  strike  out  Judge  Nott's  name. 
13  for  declaration  read  deduction, 

—  in  the  upper  pUtt  read  plaintijf  a  for  defendant? t  land. 
3d  line  from  bottom,  for  carriers  lines,  read,  eomertp  Unef* 
6  from  bottom,  for  lerminerM  read  terrdnm, 
14  for  account  read  count. 
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